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zog to do 
if the will is 
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ing into the poſſeſſion of the mortgagor, he repreſents himſelf as 
having very boneſtly offered to deliver them to the mortgagee; - 


5 52 debt. It is very near a delivery of the deed; and if that had 
been the fact, there is no doubt, the 9 would not be 
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4 Bs v. deres. ante ; vol. I 1 55 | " Other caſes of the fans font — 5 


fair ground to conclude, the caſe ſtood exaQly according to the: | 
A reſiduary legatee, and that being admitted, ſo as that the Court 2 


| Vadertak- to benefit herſelf of that, which was not given to her. It is very ” 
| , ſomething near an undertaking. by her to do ſomething, if the will is not 
not changed, changed (a). Therefore the ſilence is aſſent on the part of the 


: n ente, and an N Which oy . of conſcience : 


8 0 | 15 "The, _ 8 za Hordeicke | is very EEE, . _ 1 take | it, } 


| | PS conſidered. it equivalent to a delivery of the mortgage-deed 55H 
8 1 5 with an intention, that it ſhould never be uſed, The deeds _ | 


1 who ſaid, „ No:, keep them: J do not intend to demand the 
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ing to che admiſſion in the anſwer the teſtator, at the time he was 
be &F _ giving directions, parol directions, about his funeral, held a con- 5 

| Gonpuay, | 3 
Voerſation with his refiduary legatee; telling her, Raby had been a 

_ particular: friend to him, and would be to her; that he had kept 5 
the bond, becauſe he might want it himſelf as much as Raby; but: 
that he did not intend, Raby ſhould pay it, There were other 

oy circumſtances. Immediately after the death of the teſtator, when 

upon examining his papers the bond was found, Raby deſired, wo 
| ſhould be given up to him. The reſiduary legatee faid, it ſhould 


- promiſed, that i in caſe of her. marriage the would give it up the 
night before her marriage. She did not admit all this: but ſhe 
aA clmitted the converſation with the teſtator; and only qualified 1 

- 1. + that he did not order her to deliver up the bond: but ſhe. 
Tn admitted the declaration of his intention. She did not deny _ 
converſation after. the death of 'the teſtator; but gave this türn = 
it; that Raby aſked: her to give up the bond as a favor; and the, 7 
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9 855 cores s * to call it back to 1 it in ſuit. 8 of C 
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1 afraid of. 1 caſe; he it . | 
Toning! up the parol declarations of the be to peg the 5 1 
If it was the caſe of a reſiduary legatee, there would be much leh, ». = bY 
- difficulty: but here is 'a- will giving partieular legacies; and this 
200. is wanted as aſſets. According to the account of the de- Ts "a 
_ fendant Archdekin, which . is, T1: dare ſay, a very fair; one,, at the, . | 1 1 
time, the teſtator wWwas about to make a will according. to the ſtare. . 
3 his property, which unfortunately he did not execute, he Ha 
it in his intention. It is not an actual releaſe at any one Sen e 
time; ſo that I can ſtate; that the debt was gone by the at _— 


7 1 


perſon, to whom it was due; nor is it legacy. If inſtead of mak 15 
ing a new will, they had only atteſted the exiſting will, there . 1 
would. have Nn no , 1 1 with, 1 could, Mr; decided 
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| ATTORNEY: GENERAL „„ MINSHULL., a 


FILLIAM. Hazpine * Walton in "The pariſh of Ayleſbury 400 Deviſe in 


1719 to cha- 


county of Bucks, by his will, dated the 5th of Auguſt 1719 ritable pur- 


after giving, ſome ſpecificand pecuniary legacies and annuities' gave mon ig 


to his executors all the clear reſidue of his perſonal eſtate and a 1 
| houſe, upon truſt, that his ſaid truſtees ſhould, as ſoon as cons! ſufficienrto | 
exhauſt the 5 1 
| veniently might be after his deceaſe, fell the houſe, and inveſt the whole rents, 


di G 
money ariſing from ſuch ſale together with the refidue of his per- 8 


; ſonal eſtate, which ſhould remain after payment of his debts, fu- of the will, | [ 


and the 
neral expences and legacies, i in purchaſe of lands, to them and Pe 3 
their heirs; and ſhould apply the rents and profits towards pay- to the chari- © | 
| ties ſpecified, - 3 
ment of certain ennulties and other e impoſed on ſaid lands the ſurplus . 
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Gunn, 52 of $2} FRA "to ot we. Gewtled 1 No 
COTS fc Uf, atid All other his meſfünges, lands, tenements and _ . 
. dituments, whitfoever, to höld to them audꝭ their heirs for every . 
8 e walt uit che ſhould in the fürſte place pay» hie debte, 2 5 
| 9 " expenees, and legacies; and them upon truſt that Wey, 
„ er after raiſe out of the profits of the eſtate the 
5 um of 40. Veatly, to be lad out towards buying" coats for- 
; pool men and women within the preeincts and ber y ef Höhe, 
in tile fd" pariſh" of Aigbuty; which®coatt he directed ſhould; 
= be! diſttibiited© every year by "aid" trufites' among ſuch poor 
| _ ran women as' ſhov?d be thöught by them the | moſt p 3 
by ON pit” objeds" of © charity: and he further deckred his wil to beg 
1295 ; that his ſaid truftees, aud their Heirs and* ſucceffors, ſRould: n 2 
eeuyer after diſtribute and employ towards the putting out poor - = 
„ children apprentices in the manner after mentioned: tat is 
:- 2M ſay; that ſaid truffees or the. major part of them, or their her 8 
or ſucceſſors, ſhould make choice of ſuck boys or girls to be =. 
Prentices, as they in their diſcretion ſhould think convenient: = . 
Provided always, that the boys and girls ſo to be made cholte f 
_ 7. 4 ſhould, be the children of poor perſons ſettled'i uhabitants within 1 55 
= 7 the ſald pariſh of Ayleſbuty or Walton; and after intrexting kts 
dic truſtees and their ſucceſſors to uſe their utmoſt diligence; tat 
the children to be placed out by virtue of that truſt ſhould be bound: 
to perſons, who were honeſt, of good morals, able and well ſkilled _ 
in their ſeveral trades, and after ſome directions, 1 in what manner” 5 15 7 | 
the charity ſhould be conducted by them, and at what times they 5 
1 0 ſmhould meet for the purpöſe of plueing out ſueh poor children ap- 
Prentices, and for providing proper maſters and miſtreſſes, and 
Aer appointing, that 50s. mould be dedudted out of the yearly | . 
| TY | : 5 income of the eſtates to defray the expence of ſuch meetings, and 
| 3 that 204. ſhould be paid out of the ſaid rents and profits to two of 7 
5 $6 "his truſtees, to be from time to time appointed receivers of ſaid a ; 
V rents and profits, he directed, that the reſidue of the whole rents 
Ok and profits of faid: premiſes thould be-employed towards Placing | 
5 - [out ſaid poor children; and that ſaid truſtees ſhould allow fuck 
| fm of money as to them ſhould ſeem convenient, provided be 
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ſidue is to * 2 to putting out the children apprentices; the | 

; te and the rents and profits being deſtined to the C 5 . 
tor -reſtrained the truſtees to 10l. only bees | 

time | at w 28.4 convenient ſum. i He did not fox e 
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ion of the value of money: The convenience a ag of te = hs 15 5 
fee oye" what. he 4 I Jp: copjeroplation, . In Attorney General r. 
| eneral v. Tonner (ante, vol. 2.4 
Bro, 6. | 6. 10 03- Thi: ee was applied to the charity; 
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whole being deſtined for chat purpoſe. 80 in a late oaſe of The 

ire was appropriated = 
to the purpoſe of ? ving « certain. ſalaries to the maſter nd uſher of 
Aa grammar-ſchool: your Honor directed an inquiry as to the in- 10 
| rrodugion of a. maſter of arithmetic; and you had no difficulty RY 
as to increaſing their ſuüpends. Attorney General v. Earl o: my 
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ba: General. v. Hutton, an eſtate i 10 Yor, 
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for * the beir— There is nothing ftrong enoug| 1 
of g ſhewn a charitable purpoſe: = 
"bu he has limited this means, the e en were to apply. In none . 
of the caſes cited is the application of the means ſo reſtrained. 8 
| particular purpole i out; and negative words are uſed 15 to „ 
the application of more than the ſum ſpecißed. To exceed that is 
_ diredly contravening the teſtator's incention. - W 
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=P think, Mr. Fenblangue pubs: it upon the right e F for che 
queſtion i is, whether. by augmenting theſe ſums 1 ſhould contravene _ 
_ theun tention. of the. teſtator ; z whether Lam to. ſuppoſe, . his 3 inten- - 
tion was, that the apprentice. fee Was, not to exceed the ſum of 100. 


I 1 N 5 1078 * . 


at all events... G If chat was his intention, 1 cannot. 8⁰ beyond it: 
but it is manifeſt, his. intention. was to give the whole profits; 


N 


thigking at the time, there would be more. objects! in Ayleſoury - and 


Walton, and That thoſe, ſums. of, ol. Would be ſougbt for by - 
objects, that would exbauſt the whole. He could not intend, that 


RO f there was, not a ſufficient, number of children i in that pariſh.to_| 
exhault the profits. at. the rate of 100% each as. an apprentice fee, 


7 ECD  . 
the Charity thoulfd fail. He thought, there would be a ſufficie | 


AF. 8 F 


number : but he miſtook that. I cannot ſuppole, he meant x | 


obj ect to fail, becauſe there. were ee enoug ugh deſirous 
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i vagant length" (a): but 15 is now "much er ik che 
charita ble objeR is incapable” of taking p ace at the time of the 
tellatör's s death, the Court is not to door Wi oy and Tubſtiture ao. 
ther; "as they did formerly.” Thus in elle "ale" of Pe —Y 
CBofch WON it Was preſſed, that the" teſtatsr kad” AT 4 e build-" 
.* churches | any where: Lord Keny on ac there was” de fen 
heck; it wat s intended only for a particular pafiltg and a8 it 


_ could not take effect there, it could 1 not. "be ahy where ele. "The 
caſe of Attorney General v. Fohnſon goes s moſt the whole — 


en 7 * +a 


of this. There the tithes were diſpoſed « of it in given. ſums; ;, but as 


; the tithes "increaſed, thoſe ſums were increaſed. bk 1 have no 


doubt upon that caſe, and particularly upon "Attorney Genera! v. 
Green, 2 Bro. C. C. 492; where the Court varied the nature 'of 
the truſt. - The object of the gift was to purchale advowſons for 


Univer ſi ty College, Oxford: they had as many advowſons' "AS "the 
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3 permitted them to take: Lord Thurlow ä TE 
"thole, they already had.” N a 1 
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. Bowyer, ante, vol. 3. 1413 633 714. : 
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2 My: n | beben 0 La that this teſtator. intended: the Ae” 
Whole of chis proviſion for the Charities,/ he has pointed out: but = 
 he' imagined, there-would-be objects enough to exhauſt it at the GN AA 
rate of 10. for each apprentice fee. Therefore I ſhall increaſe it, w; dre. 
un there are objetts fiſfigent/to exbauſt the whole. 80 as to be 
ather charity, the 400. yearly” for cloathing the poor 1 55 . 
Why em I not to increaſe chat S nc „ 


$i 12 5 8 "ON W437 010 FEISTY fy Fo 35. i V Tg vs al we Ps . 4: . | 8 
Thereſdbte refer it to the Maſter to . tae wy be a pro- 8 1 

7 per augmentation for the apprentice” fees and the donation for = 
 cloaths; and let the Maſter inquire he value of the eſtate we | 2 
ches and ile ptefent value; and'reſerve farther 4 ireQtions. „ 
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2 Philibr to the reſidue of - his": perſonal eſtate married Angus — ol : 7 

Macaulay; having previouſly by a deed of truſt, executed in June TER. 5 bo 

"RN the aſſent of Mr. Macaulay. ſettled all her own pro- . hk 90 4 

„ conſifiing- of 5601; 4 per bend. Annuities to her ſeparate ae A = 

uſe for life; with rechainder to the children, ſhe then had; and in Generd by 1 

ease ey Mou ell dig in her life; to herſelf, ber execmors, and 9 | 
_ Wminiſtrators.” VPV 
1 ne „ 10 9175 THOR” e ft an i -6 e . Fin court, and 
Mr. Mocaulay ig May 1789 filed/ a pin i in be names of himſelf OT Ny + 


lived apart, 
and his, wife againſt, Collier, the adminiſtrator wich the will an- beugte de- 


IR _ gally ſepa- 3 4.86 1 4 

1 nexed of; General Philips, praying the uſual accounts, of the teſta- Ki. „ 

tor's perſonal eſtate; dehrs, c.; that the reſidue might be aſcertain- b "the | 
ed; and that _' what ſhould be, coming due to the plaintiff Angus ä 


give up the 


agreement 
1 Macaulay, might be paid: to him. The defendant by his anſwer __ * 
admitting, that there was of the teſtator 8 perſonal, eftate.unapplied ud tbe but 


band dying, 
the um of 30004, Bank conſolidated, 3 per cent, Annuities ſtanding before 2 Gf 


ſt 5 
in his name, that. ſum was under an order maſſe 8 on 0 6th of SET uy 


Mo 1799; transfery d to the, Kraml aner, Fed Met executing it, 


| 1 the whole 


| ſurvived to 


BV the decree made on the "45 of u it was ee} to the rica] 


15 Hoſband is - 
Maſter to take” the accounts ; with direckions to make a ſeparate enticledtotbe 


repo it "of the debis and legacies; and farther directions were re- E 


wife's equi 
8 1 15 „ table inte- 
fer ved. 4 The Maſter by Kis ſeparate. report, dated the 2 34 of W „ 
S 2105.0 . ALD fo « + he has re- 
3 ecived bor foreume wit her; 3 or has mibehaved 10 by roadlag away with a ward of the Court. 
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I 15 906 dated 4 ns dur upon an TEEN by „ 


3 Annuities; and that 1000. Bank Annnuities, part of the 


| reſidue, ſhould be fet apart to anſwer the annyity ; and that. dnguc 


| Meacauloy ſhould lay. propoſals before the Maſter for a ſettlement of 


 tator's perſqusl pſtate as might be receineds and-it. being alledped, 


will; and that there were no debts or other legacies-retaining- ' 
;  papaid.! By an order made che 19h of Fuly: nge upon che 
- petition of the plaintiff Augus Macoviay it was ordered, that he 

| report ſhould be copfirmet ; and that thiMaiter ſhould za the 
eats, and make a ſeparate report [thereaf;- and that the ſame, = 
| when taxed, . ſhould: be raiſed and Paid by ſale of part of the 


| the Bank Annuities 300 fuch ocher ports df abe xefidue af the let. 


| that the plaintiffs lived ſeparate, it was ordered, that wig — 5 


—2* — W A 1 ** ae 


3 a * ** 8 


| 2 ſhould Rate all 2 — . TG _ Es 
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Soon 3 hs n Gallen 0 die 


J * > Ds ay either 


7 4 ns 5 : opens | in the cauſe a treaty took place between Mr. Macaulay 45 
ar meeting fiiethe purpaleobottagromiling the claituacof the former | 
5 onal eſtate of General Hbilint; and a correſpondence 


Tom er. paſſed. ag ae reſpective ſolicitors: on the ſubject : in the 


... -. .» abſolute relinquiſnment of his claims on his wife's property and 4 


a> don General Philipy's will ſhould 
| n y's youngeſt daughter: ü 


FE? 


wee 13th of July 1797, it was propoſed, that 1400“. of the ſaid 


annuities mould be "transferred to Mr. Macaulay ; und chat be 
_ - coſts of the application to the Court and of the deed of ſeparation "Ps 
; could be taken out ef the fund. Mer. Macaulay ohjected to ſome 


50 expreſſions i in this letter; and ſaying, that if theſe propoſals ſhould 
© .come from Mrs. Macaulay herſelf in a leſs objeQion 


rn 


| courſe. af which it was by latter, dated the gd of May 159. pro- 
poſed an che part of Mrs. Macaulay, chat 150, part of the aid _ 
Bank Annuities, ſhoyld..be transferred td M. Macauiayi for an 


- *- total ſeparation of their intereſts, That propoſal was .rejeQed by 
#2 eng Mr. Macaulay; who propoſed, that one-fourth of the produce of 
> ſettled on Emily Philips, Mrs, 
„  -qt ory at another fourth mould be tant. 
F fetred to him; che remaining half to belong to Mrs. Macaulay. 
e propoſal was alſo rejected on account of the ſettlement re- 
eee nuired of one · fourth on Mils Philips. That was afterwards waived 
EM. 5 by Mr. Acme, By 4 letter from Mrs. Macaulay 8 ſolicitor, dated 


ſhape, be 


1 0 would give his final determination, the repeated the offer by a 


2 


e 11 letter, dated the 18th of Jani 1 Which was agreed to on the auſtz 


e when Mrs Macauley' 5 folicitor undertook to Prepare the articles 5 
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dee eo, „„ 
of ehesten; 1 and Mr. 'Macaulay's 8 ſolicitor 1 was to n 179 _ 
tze petition for transferring the ſtock. * was found neceſſary — a 
_ "however previouſly to revive the ſuit againſt the adminiſtrator of 6-H .. bs 
_ Collier, A bill of revivor was filed againſt him on the 8th'of 
age, and the cauſe was revived accordingly : but before the 
anſwer and before any Farther proceeding Mr. Macaulay on the 9 50 
d of September died without leaving any iſſue by his wife. 'By A e 
His will, dated the 29th of Auguſt 1797, he diſpoſed of all furs of |. * 
money belonging to him, or which he ws or could be entitled to 
either in right of his wife or otherwiſe, which have ariſen or may g 
ariſe from the eſtate of General Philips, and all nis eſtate and „„ 
1 intereſt 1 8 OE yas other his creat eſtate. - . A 


2 
* | 


115 M; del a bin * revivor 0 85 te « on vhs 3d 5 e ö 23 


47 January 1798 in her own name againſt the adminiſtrator = 1 
- Collier, the adminiſtrator de bonis non of General Phil; lips, and t the 5 

5 executor of Mr. Macaulay ; : praying, that ſhe may be declared en- ; 
utled for her own uſe to all the ſaid Bank Annuities, (ſubject uy „„ 

4s to 1000 15 part thereof, to the annuity given by the will of 

7 General Philips,) and to all other Parts of, the e of che per- 

Fs "I ne VET the faid teftator. e ROLE Ply 1 55 


46 a > Thee executor of Mr. + Mara dude under the agreement. . ä 
1 The ic ith were 1 v. 1 3 40. 2 1. 1 1 9 
th : Findban, Pr. Ch, 41 2. Eybut v. Smith (ante, vol. 1. I 8 9). Fort. 
Dot v. Fort, For. 171. Heygate v. Anneſley, 3 Bro. ow C. 362. Milner 


ble, a . Will 638. e 1 
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| "ts of the Kalb —The queſtion i in \ this aſe is, 3 . 

l „ that took place between Mr. and Mrs. Macauloy, give. 

bis repreſentatives i in Equity a right to conſider the agreement as 

binding, and veſting in him the 14001, part of the Bank An- 

nuities in queſtion? F irſt it is inſiſted, that from the nature of the 

property he acquired the abſolute intereſt in it ; for, whatever | 1 

might de the caſe, while the fund was in the hands « of the repre- 7X 

| ſentatives of the teſtator Philips or of a truſtee, being paid into 
court it became abſolutely the property of the huſband; and a 

_ Aiftum for that is to be found in one caſe, that was cited : but 1 

| ſhould not have agreed to that; though it had not been, as it has 

Ws, ws contradicted; and. it ne be . extraordinary, at the 1 

OY e. IV. ff ĩͤ Court, . 1 1 
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. & 3 Ce CEE if ſhe Gould ſurvive Hs mithour a belle 95 

ment ot of the Equity to have a ſettlement made upon her either 2 
| with her own conſent given i in court, or with the approbation of the 5 

Court? It is clear, no agreement, except with the 1 intervention and. | | 
A att of the truſtee, 1 is of any avail, orcan be attended | to in any de- 
gtee: if it were, there could be no neceſſity for the examination of = 

the wife; and it would be putting her in the ſame ſituation, that me | 
is in as to her legal. intereſts; of which. the huſband may clearly = 
compel payment to him at law by uſing her name; and the Court 
of Law will not interfere againſt his right, In Equity it is directly 5 
the reverſe. He may file a bill in her name: but no intereſt of bers 
will be bound but by her conſent, nok. taken by the negotiation. „ 
8 friends, but by the Court itfelf. Even if the truſtee after a. bill. ph: 
| filed, and particularly after 4 decree for a propoſal, was to pay, the = 
Court would hold it a payment by wrong, and would ſet it aſide. i 
In this caſe there was a dectee for a propolal for a proper ſettle- . 
ment. It was competent to the Maſter to approve or diſapprove 
of the propoſal, if it had been laid before him. Suppoſe, he had, 
reported it to me: is it the habit of this Court to take the conſent» 
of a feme covert ſignified by the negotiation of friends? "Even after 

the Maſter has approved of the propoſal, if the Court does not ap-) 1 
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band and: wife only. in her right, in order to give her ee e 10 1 
ſettlement out of it, ſhould: take it from the truſtee: i in onder to. 
give it abſolutely to the huſband; that the. Equity ſhould be gone, 8 
and the huſband have a greater intereſt in it, when in court, 
; than while it was in the bands of the truſtee. . It is not neceſſary Us 
to argue much, that that could not have been the doctrine of the _ 
5 Court; and in Bond V. Simmons Lord Hardenicie ſays, the pays ey, 
8 ment into court makes no alteration i in the Tight a and. property of | 
the parties. Therefore chis is property belonging to the huſband, 3 
or rather to the huſband and e to Bak 


right of his wiſe, 1 
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we” 


prove of it, they examine the wife herſelf, and only by the means 


bk a folke and ſeparate examination. Therefore it is 3 u. 
bs that e out of e en pen her. e e 


is, ackedkin; dhe huſband wk del, 
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had 5 ile were entitled in Ws 3 will ON” to the th - 
vor a the huſband' and wife? If ſhe had died, notwithſtanding | 
bis propoſal he would have been entitled. But 1 do not mean to 
determine; 'what the caſe would have been, if the propoſal had 
been approved. by the Court, and a fettlement ordered to be made. 
Perhaps then the Court would have conſidered it as actually made. 
I am far from determining, that in that caſe theſettlement would 
be entirely at an end: on the contrary I think, it would be bind- 
0 ing; ; and the accident would make no difference. Therefore the 

ground of my determination is not merely, that the death hap- 
10 ed, before the ſettlement was made, and confequently the pro- 
Ry petty ſurvived to the wife, but that in this caſe We was no 1 
Pl. ment gs upon t the e ite * OW IT 
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If a ſettle- 
ment of the 
wife's equi- 
table intereſt. 


- had been ap- 


proved and 


ordered by 


the Courts. 
it is binding ; 

notwith- _ 
landing the 

death of 


either party, 
- before it is 


carried into 


d . We beer hikes! en e . ch bs 
| put me under the neceſſity of conſidering very much the right of „ 


the wife; and I am dearly of opinion, the doubr- reſpecting the f 


aſſigument of the huſband for valuable conſideration of the wife's' g 
equitable intereſt was not well founded (a), with the fingle exception 
| perhaps of a truſt of a term for years of land; upon which per- 


_ * haps there may be ſome doubt: but fubje& to that, I am clearly 


of opinion, an aſſignment for valuable conſideration will not bar 
che Equity of the wife; and it would be ſtrange, if it did fince 


tte determinations in the Courts of Law with regard to an action 


brought againſt executors by the hufband for a legacy due to 
| his wife. It is determihed, that the action does not lie; and 10 
reaſom given is, that it would totally defeat the wife's Equity. © 
3 Would be vrhimſical chen, 
valuable cnfideration ſhould put that aſſignee in Equity in a better 
ſiitustion than the huſband himſelf is in at Law. The guard of 


t the aſſignment by the huſband Re 


flignment 
for valuable 


Af 


conſideration 
of the wife's - 


equitable in- 
tereſt by the 


huſband does 4 


not bar her 
Equity, 
D. As to 
truſt of a 
term ſor 


years * lens! ö 


1 Mm 


huſband for a 
t legacy due 
to his wife 
dens not lie. 


this Court upon the wife's intereſt would 'be very ſingular, if the e 


90 huſband not being entitled at Law might aſſigu i it for valuable con- 


15 ſideration to another perſon, who would be entitled in Equity. * 


am clearly of opinion, it was only a doubt; and it never was de- 5 
cided, that the huſband could ie ſuch POR or any wer 9 85 
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traordinary, that he could by permitting. her to live; i in -an6ther- - | 


jouſe entitle himſelf to make à bargain with her, Which otherwiſe 
could not be made. There was no agreement for living ſeparate; 
, and it can be only from the time that ſhe is made a feme ſole that 
che can begin to act upon it. This is property, to Which 
was entitled in her right; and without the ſanction of the Court 

| the could make no agreement Therefore it 7 — in her as 5 

\ ſurvivor, | oa 4 AD eee 591-00 » HE REA Waymns i 


as 


323 


fs eee ne Bien e a HI EST 
With regard to the other part of the eaſe I think with the Lord 

Geben and the Maſter of the Rolls in Bond v. Simmonc, „ 

- ualels he receiy ved ſome fortune with ber, or miſbehaved himſelf, 


as Mr. Beresford did by running away with a ward of the 
"the intereſt of her fortune ſhould be received by him; and one 


e 1 
would not in ſuch a caſe a8 this deprive him of that fi 
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: herefore declare, th at the reſidue of the perſonal eſtate of me 
teltator did by the death of, Angus Macaulay without A ſettlement. 85 
become veſted in the plai 


| inquire, how. long. they cohabited;. whether he during ſuch co- 
habitation receixed any and what part of her property; and whe- . 


928 ther he did during cohabitation maintain her or her iſſue; (for ſhe IF 
had iſſue by a former huſband, whom he was not bound to main 
3 din z) an and let the Maſter ſtate the circumſtances. of their reſpec- 
üs incomes and of the family; and reforms ſugiyen direQions. 
69} 0 £ wy. 1 defire to be. underſtood, "that Ido not mean to decide, chat if 
ey 2 ſettlement had been approved. by the Court, and ordered, and 
Fg "then the huſband. had died, it ſhould not have been binding. On 
the contrary my opinion is, that if a propoſal had been approved, 
and a. ſettlement ordered, and one of them had died, that would. 
| have made no difference ; for 1 would. not let People. ipeculate. 
OLA 4 on thoſe accidents, Ws 5 = 7 bd N 5 1 e Fe aa x LT fs ER 70 ; Tor - © 3 of . 
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watts e "Evans 1 a 17 3 
r r 1175 Bis itl;<dtidag; that bs: choſs for his eke. Oneexecuor .: 


cutors Mr. Riobard Evans and Mr. Richard Buſhby, gave to . _ 
His wife all the money belonging to him in the 5 per cent. Bank Fuß NESS 1 
Stock and all the ſtock in trade and all the houſehold goods and refidee for L 


the next of 


e leuſe of the houſe; if any remained at his death. He then kin, the 


i * anmuities of 5, 4-year to two perſons for their lives re- N wn 


ſpectively, andaimilar/annuity to a married woman, if ſhe ſhould % 17 
. want it, The tedster then 
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> IM 154 it is ay . hat. aa a-year Gan "A 1 to Mis. Charitable 
9 « Richard Buſoby.one.of.my.executors during his life for his care —_—_ : 

i ſeciag;my-will-duly executed All theſe, legacies to be paid moregage iv | 
a « by Mr. Richard Evans out of the intereſt of the 3 per cent. Mortmain ; ” 

+ .Gonſolidated.Bank, Annuities to be received by him or whom he m_m 
ele pee, to pay the legacies as. long as they that i is to re- 
2 e live out of the intereſt of the aforeſaid ſtock the principal , 

or capital not by: any diminiſhed or. removed, and the remain- 5 40 5 9 
« 97 f che. intereſt in that ſtock except what is required to pay .. ee, 
the legacies to be the property: of Mr. Richard Evans during =_ 
6: life only I defire that he will be charitable. with a good part. "1 
and relieve the careful and in WWauſtriens poor not to give any to tje . 
44 flochful and extravagant p r;” then, after ſome directions for "O00 „ 
Charitable: legacy, „And at the death of Mr. Richard Evans or 
his ſiſters or Mr. Ricburd Buſpby each; of their es. at i 
BS) death te che ſole re of . 0 . FD 
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=p e | n bis wife . bas no o iche. The 1 
ill was filed by the wid w for an acecunt of che perſonal eſtate; Wi 
to have a moiety of the reſidue paid to her; and to have it declar=  - 


6 k FN | 1 
ed, that a charſtable legacy ſecured on mortgage was void by the e, ÞA>— ial 
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5 17 rhe Mitte! 3 15 abt Rated; ith 58 had ain ee ny. | 

| „ ment to be publiſhed for the next of kin 3 and th at George White, © | 
dhe firſt coulin of the teſtator, (being the only ſurviving child of 

| Edward Wi Wis, the teſtator 8 angie and Ann , he widow FO Oe 
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EZ een of kin, or could claim it 
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under a leaſe granted by the Prebendary of Mapeſbury to him, 
Uis heirs and aligns, for the lives of bimſelf, Samuel Grubb, and 
Jobn Ward, and the life of the ſurvivor, by his will, dated the it 
of December 1 752, and” duly executed to paſs real 'eftates,” gave 
to Henry Hyatt all his meſſuages, lands, tenements, and hetedita- 
ments, whatſoever in the ſaid pariſh, for his life; after his deceaſe, 
to his {the” teſtator 8) brother William White for- life; after his 
deceaſe to Millan, the Ton of the ſaid” Wi iam White; ; with ſue⸗ 
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injundtion always to keep it up is like a houſe to be enjoyed by 
ſucceſſive oecupants with an injunction to keep it in repair. That 
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might have by ber, or where with ſhe ſhould be enfient and bear I 


within nine months after his deceaſe, he directed, that Mn the aid . 

1 e children now börn or hereafter to be born ſhall have an equal 4 

3 0 ſhare and proportion of my eſtate and effects with my ſaid other 1 
1 bäder e in 1 faid bi FE the kid MEN . and 15 
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4 + ſoils Himinatlons 40 As and mY deter In the ain = 
e, * manner, 8 if they were actually named in the Taid will with 
4 their brothers and ſiſters, who are thereby provided for; and "08 
ä have miſnamed the mother of my natural "daugh- - 
1 8 1 ter Ann, her mother's name being "Elizabeth ioſtead of Mary, 
. . as in the ſaid will mentioned, T hereby confirm the FOR » P97 
. = 9 3 by oy ay "ne ar cn en un.” * wk 5 
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1 1 Aus « Boſe . the age * e 3 The tence . : 
dee e, His daughter Harri 7 Aled in 1794 ene ee 5 
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The bill. was flea iy 1. WG ht a6; Fo Ie by 


Muy Nubert #galalt 7:ter Mah and d- Roſs ro have the will 
and codicil . and the owes was, 5 270 
De vans _ 


5 it ſeemed to be 3 opinion of the plaimics, who filed: their. bit 
* efendan Ann Rel toi 2clinquilh--any- intereſt, % 
micht bave in che teſidue of che perſenat eſtate of her | ura 
maden chat it wag @ very * relief ageinſt her. 
| queſtion. angle. pan a doubt, v 5 
 <lavſe of furvirorſbip was. interpoſed by-were miſtake. - When = 
fr it was am Leon much inclined: to thiok, us miſtake 
was. ſo apparent, that the Court could have excluded her: bur 
EE - upon very mature conſideration of this will I think, I ſhould do to 
„„ much violence to the words, if I was to indulge in ſpeculations, 
whether the word * Ann“ did or did not creep into the will * 
were millake, He begins by giving, Am Roſe zool. payable at 
2 | age of twenty: one or marriage; and in caſe of her 8 
fore chat time he directs that lagaey to be conſidered: as part of We 
5 "pou of, his eſtate: ſo chat it i 18 taking that ſum. out of the reſidue 
5 55 0 fall z into it again in that event. Then, ſubje& to ſome legacies and 
ee > © annyities, he. gives. the reſidue among his other children; and then 
comes the clauſe of ſupvivorſhip;, upo n which, it. is.contended, that 
. words * part, ſhare or ſhares ate ſo confined to the relidge,that 
IK is impoſlible, that the. legacy of Ava Roſe can be included... "The 
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Fudge take pon myſelf to my, this wot Shower be + 7 r 


55 — 8 2 
thereſt ofthe will; and Talways utiderfiood, that Where where s OR” 5 ar 1 4 I 


A miſtike or an omiſſion, all, the Court has to do, is to fee, WE 15 [ 
her it is -poſhble to reconcile that part "with che reſt, and wheth 5 
Ii is perfectly clear upon the whote feope of the will, that the * 
| ntion cannot ww 3 85 the 4s, miſtake * emiffon. 8 1 
Tx 2 1 . 35 kgs . n oh 3 W 5 Wo 3 


4 1 | Theres e 3 Oh vill, upon dich 1 ſhould be lad to = 
on Kline, whether it is poſſible to exclude "Ari Rob; thi * 1 
itt in ale any of his ſaid natural daughters Mould märry before 5 1 
he age of twenty; one without conſent of his ett ey e 3 
Rand poſſeſſed of one moiety. of her portion or fortune,” W 
„ ſbore of his perfonal. efate, and the intereſt, in truſt c. Is it = 

ble I mould exclude Arm Roſs | from the dpefativa of this clauſe? 
_ tk be obſerved, that Anm N29 Was A minor at- dhe „ 
making the will: conſequ ntly chere Ws a chance of Turyiyor 
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ip. If he had been of age at that time, I mould have thong bt 
tte infertion of her name a clear miſtake; for then” "be ch * 5 1 
1 fur vhorſhip, ke creates, could: not ariſe with regard tb. her. Upon . = 
mie whole therefore there Is not ſufficient upon this will to denote, „ 
| ahat the name of Any Rel was inſerted by a dear clerival. 0 5 
without any intention of the tester. l 
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* I the codicil, which is not 3 waterial, one en 
| ariſes; that he had tead over the will with's vieW to prevent any 
1 miſtake; and he has attempted to be fo accurate, that he takes no- 
ice, that the letzsey to Aun R/ ig given to Her us the child of Ma ary 
© Koſs, whereas her mother's nahe was Elizabeth Ref. If dhe Will 
__ contained ſo capital a miſtake as the inſertion of the name of his 
daughter Ann Reg without any intention to do fo, one would ex- 
on 2 mt he wee have agar 8 Wat" as {well a as s the ether mi Bü 
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; 8 the 5 the dion is, 8 e a cleat demon- = 
table miſtake? [ admit, if it is proved a miſtake upon compari- @ .._ 
ſon with other parts of the will, it ought to be rectified. T 
ire v. Pearce, 2 77% 216. the principle of which I very much +. 5:09 wo: 
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condut therilelves in . any part. of the . Ia that 
oY". caſe it might have been as reaſonable to-i indulge a ſpeculation, that. 
1 ; the four children of -Bamfield were the children intended, as to | 
Med. make the ſpeculation. in this caſe: but the Maſter of the Rolls 
e would not iodulge that ſpeculation; and 1 think, he did right. 
The rule. is, that wherever there 16, 4 .clear miſtake, or a clear 5 
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| omiſſion, recourſe i is to be had to the general ſcope of the will, * 
the general intention to be collected from it: but the firſt thing to 
be proved is, that there is a miſtake. 1 do not find enough to 
convince me, that there. is a miſtake; ; and whenever it comes be . 
A doubt, the ſafeſt wine is to adhere to the words. Is the 3 
« part, ſhare: or ſhares ' ſo emphatical as to make it impoſſible 0 
bels fon, obs imended be included? Tam of 1 8 n, 
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Dm v. Bagſhaw, 6 Term Rep, B. R. 518. in which the Court 5 


King's Bench were of opinion, that if they could reject the words, | 


« if living at the time of her death,” that conſtruction would : 


| mal defirable. Lord Kenyon ſays, 3 1 could. make inſtead 5 


. conſtruQing this will, I ſhould fay, that the nephews. of the de- 
_ © viſor are ſo amply provided for in the former part of this "will, 
« < that they ought not to inſiſt on diſiaberiting the heir at law; - 
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«which they \ will do by enforcing this will; | but Ls am not at * 9 


« to age er! me wiſhes 5 ous: the bis 
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3 ert of the will, that | is material; 1 Pee? to 3 . 


de which provides for the event of the death of all the children 
but one. The conſequence would be, that if Ann R Was ex- 


Auded, Hoy ſhe gg have been the furvivor, he would have | 
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ENT AMIN Nom: es 83 bly will, "uf e his 
"brother-in- law George Chamberlaine, his wife Fane  Hophins, 
mi Bond, and Samuel Hayes, and the ſurvivor of them, guardi- 
ans of his daughter Caroline Bond Hophins, and appointing Cham- 
| Gerlaine, Bond, and Hayes, executors, gave and deviſed his leaſehold 
| meſſuage or dwelling-houſe at Clapham, and three freehold fields 
5 adjoining with che appurtenances to the uſe of his executors, their 
heirs executors, adminiſtrators, and aſſigns, f in truſt nevertheleſs 
for his ſaid dau ighter Caroline Bond Hophins, her heirs, executors, 
_ adminiſtrators, and afligns, for ever. He alſo gave and deviſed 


his eſtate at Cambridge | heath in the ſame manner, and deſcribed 
the ſame truſt. He gave and deviſed, all his manors,. meſſuages, 
- Arms, lands, oc and real eſtates in the county of Surrey (except 
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Maske bs 5 1 
willcorreted 7 
upon the } 


clear inten- 
tion appear- 
ing on the 
whole will. 


The capital 
of the reſidue 


» paſſed by 


implication ;+ 
though the 
intereſt and 
dividends, 
2 were 


agel 


his dwelling-houſe, erections, c. pleaſure· grounds, farms, G 
1 by the names of Paigſbili and Fairmile farm, and bis 


manſion- houſe at Byfleet with the gardens, meadows, farms, tc. ; 


- thereto belonging, and except a ſmall houſe at Wimbledon with the Fre 


5 wee to the uſe of his ſaid executors, their heirs, executors, ; 


_ adminiſtrators, and affigns, and all the reſt of his eſtates i in the faid of 
8 Sounty of Surrey, i in truft alſo nevertheleſs for his faid daughter, her 5 
heirs, e executors, adminiſtrators, and aſſigns, for ever, and to convey. 


the ſame to his ſaid daughter, her heirs, executors, Wc, for ever, 


dos her atjaining : the age. 'of twenty-four Years, or marrying ee : 2h 
it age (by the conſent of bis ſaid executors. or any two of them 1 


or che ſurvivor of them), which ſhould firſt: happen; and he di- 


rected, that the faid truſtees and the ſurvivor and bis heirs ſhall Dat 


of the rents and profits of the faid eſtate ſo deviſed to them i in truſt, 


as aforeſaid, allow and pay any ſum not exceeding eight hundred 
Her annum for the 


Pls. 
ho 


1 aintenance and pocket expences of his ad ; 


| daughter until ſhe ſhall attain the age of twenty-one, or marry un- 


der that age with fuch conſent, as aforeſaid ; and that they ſhall 


- inveſt the furplus of the rents and profits. of the faid eſtates (ſo de- 


5 _viſedin truſt as aforeſaid) from time to time during his faid daughs 
ter's minority, until ſhe ſhall be entitled to have a conveyance. of 


- the ſame eſtates, in the Public Funds, to accumulate for her benefit, L 


until ſhe "ſhall attain the age of twenty-four years, or marry under. 


that 8 with Tuh. conſent a as eee; ; when ſuch accumulations 95 
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„ IS 
4998. ate to . pak: or transferred. to how He gave, deviſed Sail 2 2 
n questhed, his ſaid excepted manſion -houſe at Byfleet aforeſaid with : 
A the gardens, meadows, fartns, wo, thereto belonging, to the. ule of ; 

8 "Mp 44 George Chamberlaine, his heirs and aſſigns for ever; and the 1 = 

= 5 8 3 <epted houſe in Wimbledon to: the uſe, of his ſteward George Mer, 

= ; 3 99 0 His heirs aud aſſigns for ever. : He gave, deviſed and bequeathed, 
3 his ſaid excepted: melſuage, e, of Painſhill and Fafrmile farm, 

A 9590 from and immediately after his deceaſe, and alſo all and fiogular | 

NNE ONE His other real eſtates in London, and i in the counties of Mz ddle efex or 

0 io) 69 | Eſex or elſewhere } in England to the uſe of his ſaid. executors and 

-.-:--+. her heirs, executors, adminiſtrators or allig igns, for ever; upon ok 

IS to fell the ſaid eſtates; and he. alſo willed, that his faid, traſtees | 

3 ſhould ſell by auction all his houſehold furniture at Painſtill except | E 7 

SST n books, jewels, plate, pictures and prints, live. ſtock. upon his farm, 7 

- : Es carriages, farm-horſes, harnels, and farming. utenſils. (ualeds 1 the | 5 
8 0 5 5 95 purchaſer of Painſhill ſhould choole t to take them at an appraiſement 7 = 
r faid truſtees as aforeſaid); and he directed, that his truſtees | 
2 8 ſhould Pay, apply, and diſpoſe. of, the money ariſing by ſuch; faleor 
8 ſales, and alſo the rents and 900 of his ſaid ſeveral eſtates i in the | 
mean time, until the ſame ſhall be ſold, in the manner. and for. the <q 

=.  Jotenits and purpoſes hereinafter expreſſed, * He gave and be- 5 

SS queathed che jewels Gate the 3 property of her mother). to. hi is laid 

_- daugbter; ; alſo bis library of books at Painſtill, all his 1 : 

prints and books of prints there (except. thoſe executed. in the 
\ Reco at Painſbill ') to. his faid daughter. He, gave, deviſed, and Tiny 


—, 27 -— 
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5 5 bequeathed, the leaſe of His houſe .1 in | Grofvenor- ſquare, all the 
0 i | Houſehold: furniture, pictures, backs cl ina, glaſs, prints, &c, i in _ ; 
1 houſe, and alſo his Adeboard of plate, liquors i in the cellars there N 5 
Auch at Cobham, to bis dear wife Jane Hoplins ; and he gave and 
8 bequeathed all and Gngular his monies, ſecurities for money, mort= 
ages in fee and for ) years, and the manors, lands, hereditaments ; 3s 5 
and premiſes, therein compriſed, and all the reſt and reſidue of his 21 


real and perſo at! eſtate, not hereinbefore particularly bequeathed, 8 
tdi his id executors, and their heirs, executors, adminiſtrators. and . 
affigns, according to the nature and quality of the ſame premiſes © | 
keſpectively, upon truſt to Tell and diſpaſe of and conyert into 8 
money the Whole of his faid real, and perſonal eſtate not herein- . 
3 before ſpecifically bequeathed, except ſuch. part thereof. conſiſting Wo 
cr RT... *. ſecurities, as {hall not be neceſſary to be ſold to anſwer 1 
W purpoſes of his will; and to apply the money thence anſing, I 
5 _ polielled of fuch funds or * W vos be fold, "I 
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| 1 fon,” as aforeſaid; in uſt, that his faid truſtees and the ſurvivot, 


by | 1 legacies. He gave to his ſervarit George Mader one hundred pounds to 


| 5 1 minority, che principal and intereſt to 3 the property of the 


. . 


up on hah truſts a W this intents and 400 el as 
5 beer” Aid be direfied, that his faid truſtees and the ſurvivor of 

tem or his executors and adminiſtrators ſhall ſtand and be poſſeſſed ©*: er. | "2 

Sb or intereſted in all the monies ariſing as well from the ſale of his CGn,t. | 
ſaid real eftites' and from his perſonal eſtate not  (peckfically: be. R 

g questhed as from the rents, profits, intereſt and eds, . 

_ vely, \ which all ariſe from his ſaid' real and perſonal eſtates iu 

the mean time and until ſuch ſale or ſales, diſpoſition and conver= - 


5 his heirs, executors, ee, mall pay all his juſt debts, funeral ex + 
A nes, Ys, and the ſeveral legacies herolnaſter menitioned. „ , 
1 BL $e- +5 © th 1 ; 2 fot POOLS. MICS: 565 t 1 25 8 9 5 65 ; e 


1 mee then (hes n thouſand 00 to bis wiſe: "'Y 0p 1 
thouſand pounds to his ſiſter Elizaberb Chamberlaine; and ſome other 


in the Funds for the bene 


:of his ſon Benjamin Neaves, 
os vlate, till he ſhould be twenty-one; and ſhould he die during 


1 mid George Neaves, his heirs, executors, adminiſtrators or aſſigns. 
_ - He pave and bequeathed to the Humane dear ume recovery of 
drowned perſons or from apparent ſudden dea le gave to 
| George Bond und Samuel Hayes five hundred poobdsfor-their trouble 
*agextentors-and/guardians of and truſtees for his child; and he di- 
"reſted his faid truſtees. and the ſurvivor, his executors; &c, to lay | 
_ -ontatidinveſtallſi 30 monies ariſing from his ſaid real and perſonal. 
4 eſtates, and from the rents, intereſt” and produce, thereof, as ſhall | 
not be applicable for the purpoſes aforeſaid, upon Government or 
"real ſecurities, and ſtand poſſeſſed of the funds ſo to be purchaſed, 
and alſo! of ſuch' ſtocks; funds, or ſecurities, being part of bis 
perſonal eſtate, as ſhall not be neceſſary to be ſold to anſwer the 
poses aforeſaid, upon truſt to pay out of the intereſt 5 
dividends thereof the ſeveral annuities following. Then alter 1 
Swing "ſeveral anivities io teſtator mo :eede r 


= Abi upon e OAT: aa TR aid, a or 1 Sar 
; 4 " We them; his executors or adminiſtrators,:do-and ſhall out of 
4 the intereſt and dividends of the faid ſtocks, funds, or ſeeurities, 1 
_ to be veſted in them, pay unto my {aid daughter Catherine Se 
% Bond: Hophins. from the day of her attaining the age of twenty- A 
t one years to the day of her attaining: the age of twenty-four | 5 
e ven or marrying\under the laſt- mentioned age with ſuch 
N eee as) aforeſaid” the annual ſum of Sehn hundred p . 
Vor. . P 


« 1 * 9 + 3 2 

of a 4 33 2 6 : "Ty * 1 £ 

- "* > q TL. 1 4. 7 FOR 5 { ; „ 4 —* 
. . 5 0 1 = » ö a ; 


1 N — 0 pounds heteinafter directed to un paid o ber, and alſo do and 
Tl 32 Rall, by . 
4 | ec” +7 tl Mi ſorutities; raiſe the. ſum of Thirty theuſand pounds and pay the 


p n a 
Ng # ; 4 
q 1 wy 
7 7 : L 


_ oor i ee dividends and intereſt of the 
| . ſtocks, funds atid ſecurities; which ſhall be veſted im tham, and all 
remain from dme bo tiene eſter anſrering the} ſeveral. purpoſes 
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„ th fo — rows n Þ 


ſale of a ſufficient. purt of the: ſaid ſtacks; funds, or 


kame to my ſaid daughter Catherine Bond Hoptine upon her .- 
*,taining the age of twenty: four Fears, or marrying under that 


* age. with fiek conſent As. aforeſaid.z and 1 direct, that all the fai d . [oe 
46. annuities by me hereinbefere given as well; 28 the aid annual 3 


„ fum of eight hundred pounds to my ſaid daughter ſball be paid . 
quarterly upon the 25th Mey of March” Se,; the firſt payment 
"o the . ſaid annuities: (except the : ſaid. annual ſum given to his 
daughter) to be made JT the firſt day of payment after his | 
deteaſe; ( and the Grſt! payment af the ſaid annual ſum of eight 
hundred pounds to be made alpoti ſuchi of the fame, aps, as ſhall = 
*« firſt happen after myfaiddaughterſhallaftaintheage of twenty-one * 
4 ycirsz and L will and ws that my quid truſtees or the ſuxvivor | 
et m bis executors, adminiſtrators; or aſſigtis ſhall pay all tbe 


Wa punt; unto: and among ſhare and ſhare. alike my er 4 
' Catherine Band my .Dieces. Elinabeth and * ame 


40 . lde ET the 3 cats adhd: a0 * 


lk any ene of the Hält fbr perſons ſhall: dic; before they ain 
the aid" age of Twetity=odey the ſhate of the ſuid deceaſed ſhall 


4 be divided equally between ie three ſurvivors, or if two die, | 
wo equally between the 'two ſurvivors ; or ſhould three out of the 


___ ® (aid/four petfens die during their 'mimoricy, the: ae is to. 


A 18 emited te om WR btn ents e .. „ 


Then der We 1 uſt ws ads 0 rected, 
that if his faid daughter ſhall die under the age of twenty-four 


— years without having marcigd-with ſuch conſent, as aforeſaid; then 
his Haid truſtees and the ſurvivor and his heirs (hall ftand and be 


4 "polſelſed of the ' faid real eſtates in the counties of Surrey and = 
radliefex b rei 


to and for ſuch and ſo many of the intents and purpoſes, and 
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diribefore Gesiled do khem in truſt for his /fakd 
. as aforeluid, upon ſuch and ſo many of the truſts, and 


Under And ſubject to ſo many of the proviſoes, hereinbeſore eon 173 
| hes and * n . 4 
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his find aber in truſt to. be fold, « as TOY As: Gall be weg in 
being, wndetermined,..and.,capable of taking eſſect; © and then 
e alſo and in ſuch. caſe the legacy or ſum of Twenty thouſand | 
«pounds hereinbefore directed to be raiſed and paid to her ſhall « - 
not be ſo raiſed 3 but the ſame. and all intereſt i in reſpect thereof | Wr 1 
= 4 en Gipk ite ie general ſurplus or produce. of my eſtates fr 
a 1 ; * the benefit of the perſons relpeRively” entitled thereto under  Þþ 
| * the truſts aforefaid;. and then ald and in ſuch ezſe wy fd 9 
« truſtees and the ſuryivor of them, his executors, adminiſtrators ee, , 
or aſſigus, ſhall ſtand poſſeſſed of and intereſted in all the —_— 
% Ds or ſecurities, purchaſed with the accumulation of my Surrey „ nl 
and" Miazdieſex eftates befare deviſed for the benefit of my laid 
« « Garoline Bond Hopkins, upon and to and for ſach ahd 
. ſo many of the truſts, ends, intents and purpoſes, and e.. 
. « ſoes, hereinbefore expreſſed and declared reſpecting the Rocks, „„ 
« funds and ſecurities, ſo as aforeſaid to be purchaled with the A 
4 prodce of my real and perſonal eſtate, abu weihen it, . 
e F rn 


. . 
+ 6 


: 


= This ill was: mritten. inches FOTO own 1 FRY „ 
„ letters, not figures. » The teator died ſoon — 
n, His daughter, who was bis only legitimate” iſſue, 
I | having attained abe ape; of twenty-one, but being under twenty | 
«%%% ͤ — Philipps with the conſent of the ſurviring 
: cet upon hich-opcaſion; a ſettlement was made of the = 3 
; val eſtates and perſonal property, to which ſhe was entitled _— 
_ — will.” ro NG nee W e 


| The bill was + file by Mr. nd 


New te proyi the necel- 


Abo een OR upon 5 Wen FY a; 1 8 „ 
plaintiffs, and the defendants Mr. and Mrs. Fuller r. contending, that 5.1. 11. 
4 the intereſt and dixidends dolr eee 3 A and the e nas „ 


wes S ”; 1 > 5% Wes, p47. 
. 
> 


85 3 he * 3 Mr. W, 8 PR . Ne bien 925 r 1 
EN we the Court muſt adopt the principle, upon which Mell 7/8 - 1 
V. Melis (a) was decided, and adhere to r words of the will; „ 
which een wa LR bequeſt of ad Ren follow- Fi | 
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3 D " Hob. ig the reellen to pay "Fad ges a-year3 7 though in anther 


. of the will he ſuppoſes, he has given 20,000), ; Which is not 


Piti, given. 5 There f is nothing in other parts of che will to preclüde an 
R 3 Wie! 7 Intention to give. his daughter 30,0007.; as he bas done exprelaly. 
3 The Court cannot take away this bequeſt by inference and impli- 
_ "cation, not "abſolutely neceſſary, but rather giving the plaintiffs a 

to make a double done both to 30, Son. and 20,000]. 
3 The word 08 hereinafter” implies, that the legacy, to Which it i is 
q * I I =o is in a diſtant part of the will; but this 1 of 3 
_ follows immediately; and the expreſſion 4 and alſo,” which 1 intro- - 


_ 


 reftator could make ſuch a miſtake in the very next line; and it 16 


1 allo improbable from his having | uſed letters inſtead of ie, 
= | There | is not therefore, e to > contradict this poſitive and - 
= 8 bequeſt. - e ER . 3885 


bee 


=, ; Mr 7. Romilly A AA deft | wi My. ca Mrs. « ule; l. ae. 
8 1 9 80 inter with the Plainti N | upon the ſecond queſtion—This, is an 
attempt to obtain the capital of the reſidue under a diſpoſition "2 


the intereſt and dividends merely, He probably would have given. 


; RE | the capital, if i it had been ſugge ed to him: but he has not done 
Fo! fo. This cafe will be argued by analogy to 2 deviſe of the refits 
and profits of a real eſtate: but there is no authority to ſhew 
that a diſpoſition of the intereſt of perſonal property will 8 
diſpoſition of the capital. The principle of the former eaſe | 
cannot be made by any reaſoning to apply to the latter; for when 
a teſtator gives the rents and profits of real eſtate, he may be 
| faid to give the eſtate; the enjoyment of which conſiſts in the 


= of the rents and profits,” That cannot be faid of a ſum of | 


money. The receipt of the intereſt is not all the enjoyment of 


that property. The legatee may ſpend the money; and "i 
the owner of a real eſtate may convert it into money, that. power 


is very different from that of the owner of a ſum of 1 money, 


„ Which he may uſe, as he would the intereſt, or of a perſonal 
„„ chattel. This i is an imperfect diſpoſition. The teſtator intended“ 
WO make A diſtribution of the whole. of his property ; but has 
i failed in that. His widow and daughter claim all, that! is not 


1 of, by the law; not under bis Intention, but ; contrary - 
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"duces it, imports addition. It 1 18 bardly poſſible to ſuppoſe, the | 


x 
3 i * 
. l . : . 


_— 
=—_ — n 
„ 


922 * 4 
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2 ai” Chin try. 


A a fer 1 4. Rolls —My opinion is againſt ce” Hasi upon 2798; 


both points. I am of opinion, that there is a manifeſt inference, 


e the legacy of 30,0001. is a'mere miſtake and ſubſtitutiom for 
20,0001. j\ and . 8 the IR on is e * en, 


J ' n of 
- A+ * > , 2 b 13 4 * bs + * 75 2 BY ; 5 ; 
N we whole 8 oe , 7 74 n 1 2 Fe 5 Roto, 4 WA” 


5 8 725 3 
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23 e 1 hs, _ "a of: A v. „Ah; 5 £7 nf 
a a miſtake cannot. a gorreteg, or an mien er, _ 
WD: is perl 
N is fuch miſtake or omiſ 


‚ . . 
** "wh gs TY oy . 1 tg 1 555 a iy" wy - 
75 7885 24'S 4 * * hs 


7 Re Or 


% have 5 | the il "ill; which ü. is . 5 ha 1 
dne; and it is very extraordinary, that all the principal le- 


Facies s are in very large characters except this one of 30, Oo. 1 he 


PFuitrees 
„„ 
"CHAMPER- 
n 


A miſtake in 


a will cannot 


be correQed, 


or an omiſ. 


fion ſupplied, 


ba .,; unleſs it 


clearly ap- 
pears by fair 
1nference 
from the 65 
whole will. 


4ſt queſtion. i is, whether ſufficient. appears upon, the face. of the . | 


wil 0 proye, the .teſtator did not give any other legacy to his 


tention appears manifeſtly, and, J ſay, unavoidably. Ir] is not im- 
material to ſtate, that. the will is ſo. Inaccurate, . that th ough : an, in- 


tention to give a. legacy to the Humane Society is expreſſed, NO le- 10 


gacy is interpoſed ; and conſequently no legacy to them can t 


448 


2 than 20.000 J. L A admit, Lam bound to give the words os 
_ their uſual and accuſtomed import, or their technical ſenſe, if they ; 
_ have, any, unleſs ypon a peruſal of the Whole will a contrary in- 


Place. It is very true, in giving the legacy of 30, O00 /, he uſes 
the words 46 © ang. a Io.” "Suppoſe the will had ſtopped. after giving x 


: 2 that legacy, and that there had been no diſpoſition ; in any. other 


Part of the will with regard to any other legacy, Even. then a ve 


conſiderable argument would have ariſen to ſhew, that 30000 2 
meant 20,000). ; - for it "appears to me, be chought, be had given | 
bis daughter a legacy | of 2000 ; for he gives, the annual ſum of 
Yoo J. to her expteſeiy as intereſt upon the legacy of 20,0007, 5 


3 hereinafter directed to be paid. to her.” 


There is no ſuch di- 


«reftion, "Then the queſtion would be, why; ſuppoſe 39,0001, to 


oy be Aa miſtake more than 20,0000. 7 "The. argument, upon that 


55 would have been, that $90 . ber annum is not the intereſt, i in any 


1 reaſonable way of calculating it, of 39,0001. | It is the intereſt i 


upon 20,00 J. at the rate of 4 per. cent. I. ſhould. have. thought 
Fl great argument would have ariſen, even if i it had ſtood there : 3 but 


1 when in a ſubſequent part of the will he directs, that in the event of 
17 che death of his daughter! under the age of twenty-four and unmarried, 


All which period ſhe was to receive the annual. ſum of gol, [i TION 
13 5 1 of hs . 0 hereinbefore n to be raiſed and paid to 5 


9 her” 
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here dan dere ſo tailed; bat ſhall Rake io che bb 1 
thei is no legacy of 20,0001; but there is a legacy of 30,000 be- 
fore directed to be raiſed and paid to her at the time, when the pay- 
ment of the i intereſt before given would ceaſe, vizi at her age of 


_ twenty-four. or marriage with conſent, I. cannot, with all the anxi- 


ety l feel to give every word its effec, declare, that I am not fa- * 


* tiofied, that by 3050001. hen meant only to refer to the legacy of . 
20,000 l, the intereſt of which he has before given. The 'fubſe- 
quent part of the will does by reference to the other dem. rats | 
to my ne. that — is a mere miſtake for” 20,000 *. 


20 b 25 4 K ed Ae If 1 Ry Ms 5 46H Ferran £6 "Sil? 
e iy {ad Ys 1! e Ts 5 Bog” 7 
. Lam rigkt ir tat bels Wes ieh upon ver 
fideratiom 1 werfen eee bound ah Bold, the ae 
Whether by the refiduary clauſe an abſclte intereſt is given to the 
epatees,” of e uſe, the intereſt and diwidenc 6%, that Houle * 
ariſe during their reſpedtive } Res; the prir cipat being uridifpoſed © 
on! .Fadmit, it is not enough to fay,'1 "fappoſe, he did not mean 
to die inteſtate. There' müſt be enough to prove, not only 
Aldi not ihtend, but that he dd nöt die inteftate,” My doe 


* 


is, that: 48 to the eſtates devifed to Bis daughter, there is is a beben 4 


tion ef that devife, if * Aid not live” to attain the ape of 
_ twenty-four's or "marry" With conſent of her guardians ; ; and 1 
caſe thoſe cated ie devifed'ts his truſtees upon the fame truſts as as. 
the ether eſtates; ahh it iis exay a as if they hat deen originally « de. 
viſed to the trüſtecs to b e fold.” Upon the teliduary clauſe. it is. 


las "the legal impor is to give bh but the, di vidends an an 92 


Th APY £31 5 way res! 


or "there's are words of ſeverance,” Tam not Prepared to tay, that 


£5 » * EE , 177779 


Is Ever heard, chat Where a a teftator "gives | or'eyer and withou limit- 


wt) r 


An the dividends. and intereſt to accrug upon the reſi que of 8 
perſonal. property, that Woulg. not carry the-1 whole interelt. it 


1 of the ſurplus for the reſpeQtive” lives of theſe four per — 


5 


l * It fi 5 ko * 
7 words 2 5 or ever” were added, T ſuppole, i it would not. e con- ; 


ended, that 1 it wauld' not carry ie principal allo, though bent 


| 1 word « executors“ 3 for there would be nobody, who 5 Could 


WA 


Ee li the capital; and if 1 was to reſt ypon the firlt part of / 


the clauſe only, T ſhould apprehend, that where the tic hd a a 
Intereſt of the reſidue. are given. abſolutely to the truſtee ng his- 


Heirs, upon truſt to pay the intereſt and dividends to A. from 7 | 


10 time Wicket ny limitation e ol * duration, f Ir, would catry the 
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tio lt went part of this 2398. 
clauſe di ing the ſhares to be paid at the age of twenty-one, _— 
benefit of ſurvivorſhip in caſe of the death ef any of them before ratte · 
that age; from which 1 think, a fair inference ariſes. It is impoſ- cui ""_ 
Able to ſuppoſe fuch an abſrtiry; as would refult from the con- N 


tar confitiation.” An abſutdiry may be {6 preat as to raiſe a ne- 5 1550 . 


— cellary implication. N Jadge mult diveſt himfelf of common ſeals wo Be 
to impure fach an abſurdity to a teſtatot as to ſuppoſe, that he gives 155 a; 
the intereſt to wem for their reſpective lives only, and that if an * 0 e 


done mall die utider the age of twenty one, then that ſhare. Sen e 
for life only ſhaft ſurvive to the others; and fo, if n more than one | " ! 


g die under that age; bot * Jai of them would re to attain | 5 wi WT 7 


'% unKifpoſed of. Tust part of the clauſe is berdehy baden = ys 


to ſhew, that he did intend to give them the abſolute intereſt, Wb . 2 Wy. 
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ſconſequence is, there can be no purpoſe, for Wee can he 


5 ut it 10 «oa; that, if l 11 is. not ov dete 05 1 "= | | 

power; ſtill by the will of the huſband it is converted into perſonal 
| eſtate; and conſequently muſt now be taken, as the teſtator has 

given it; and therefore would be Part of his perſonal eſtate undif 

| Poſed,of; and ſhe would take j it in that character. That was the 

only doubt, I haye had; being, clearly of opinion, that the wiltis 
: not a due execution of the power. It, muſt be admitted, ei 
he bach Rrec to the end. of the. fix, months, and had. releaſed} hee 
daten, andithereby entitled. herſelf. to the Soo, it muſt hape 
17 5 __ | ae "_ *in, ande 
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Mrs. Sies — the to be diſpoſed of tes to ue hae 4s; 7 
pointed out by the will of her huſband, in caſe ſhe had executed 2 2 ? "0 
ber power: but if ſhe died without executing it, it would beſo Ts 
| much money raiſed by the will, and unapplied; and would not 0 . Ws 
' * have gong to the heir, but would have remained part of the per- . 5 1 
ſonal eſtate. But the queſtion i is, whzther for the-mere purpoſe. of 185 % 
; | raiſing this ſum without an object I am to vary it from the ſitua- 15 5 i 
tion, in which I find it at the death of the teſtator. He has | % 3 5 
| pointed out the only objects, for which he intended i it to be raiſed. — 
It is admitted, thoſe objects do not exiſt any longer; ; that ſhe. *Y Ra 
died without having executed her power; and if I do raiſe i 7 
1 will be for no purpoſe but to change the nature of it from ow; EE, 
3 4 _— "The Court never will 0 for that n 1 1 ot Tis 


N 1 v. „ Crif . 40 "of November + 1777. e "Lord „„ 4 
- Bathurſt, is often quoted, but is not thoroughly 1 underſtood, 1 be- 5 5 1 - 9 
lieve. The teſtator directed, that all his real eftate, whereſoever „ 
Ftuste, might be ſold; 3 and he charged the produce with certain . | — 
! and if. the purchaſe-money ſhould amount to more than „ , 2 
3000 l, he begueathed the.ſurplus to his natural daughter ; ; who x v8 
died before him. The bill was filed by che next of kin to have the e 
_ eltate ſold, and the ſurplus of the purchaſe-money, after paying | = 
| gacies,, paid to. the plaintiffs ; and it was argued, that the teſtator a 
had ordered: the eſtate at all events to de converted into money, as | 
it muſt be for the purpoſe of Paying the legacies ; ; and that the furs 
Wi would belong to the next of kin: but Lord Bathurſt was very _ 
e; of opinion, that, the object being to convert the eftate 15 
merely for the purpoſe of paying legacies to a limited amount, and „ 
. the death of the teſtator 8 natural daughter, to whoin the reſidue „„ 
of the purchaſe-money was given, no other object remaining, Wn: 1 
the heir would pay the legacies, the eſtate ſhould not be ſold. Ac- 8 
1 to my note Lord Batburſ made that deeree without a 1 3 
N e cee 0 is Link in Anil. 5 3 LEES TY 
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In chis 6 * is no. object | to 1 3 The . 1 A 
1 18, whether I am to make a. decree upon this bill merely for | Ra 0 _ 
85 dhe purpoſe of turning this real eſtate i into money. Every rule, e Me. 1 
2 = that has prevailed. upon this ſubject, militates' againſt that. It is | L N 
BY 5 not according to the courſe of the court to act for che mere pur- eee 
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1 by heir in tail againſt deviſees :, on a an \ inſpeQion was ordered of all deeds of 3 ad- 
mitted tobe 1 in the poſſeion of the deſendants, creating elite in bail general: but no _— 


Mov 


* 


| body of the teſtator; that the is totally ignorant, whether ſhes of is 
| not entitled to any and which of the eſtates deviſedy that the eftates 


are in the poſſeſſion of the defendants ; that there were ſeveral | ; 
ſettlements; and that it is impoſſible for the heir to know her title 17 
without an inſpe&tion of the deeds. ' The bill therefore prayed, 5 


| e un atts d, W _ "I * an 


2 
83 7 


Snares 


vorr 


chat the defendants. may be decreed: to produce and ew to the 


| plaintiff all-the ſeveral tifle-deeds and writings, which ſhall appear | ; 
to be in their poſſeſſion ; ; and, if it ſhall appear, that the teſtator ... 
not ſeiſed in fee, or if any of the eſtates were copy hold not duly . 

5 ſurrendered to the uſe of the will, or if the wit was not duly „ 
cuted, or if 1 it ſhall r nor appear, that the teftator 1 was of ſound mind 6 


at the time of execution, or if any fraud was practiſed, then that 5 | 


the ſeveral title: deeds, ſettlements, and inſtruments i in writing, re- 


lating to ſuch of the ſaid eſtates as the plaintiff ſhall appear ended 8 


cio either as heir at law, cuſtomary heir, or heir of the body, my be 5 
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be . 5 way of el to a anſwer t fort « ar 5 


1 abtnct of ſeveral ſettlements i in i their Polen. 2 # 1 
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1 motion was 0 « on 2 part of the plaintiff for an d order, chat 


a deeds might be. produced for her iuſpection; ; and Fat they 1 7 


: — en be 2 5 in the Maſter' s office. 


Mb 7. Manficld, Mr. Fa Ny 8 


5 Hotard, 2 P. Will. 176. which was a bill on the part of the heir, it 
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on and. Mr: ls for the motion. In N 5 
5 20968 v. Farringdon, 3 P. Mill. 36 4. the party was not beir , except 
Ft A8 to an Honor deſcending upon him; and it was admitted there, s 

= - *that 1 it would be.done at-the hearing. 80 1 in the Earl of Suffolk v. 1 


18 plainly implied, that the queſtion was not, whether there was to be 5 | 


a production of the deeds, but whether it, could be done upon mo- 5 
tion. or was to wait for the decree. The heir without an inſpection : 
0 cannot tell, what is the title of the aticeſtor 3 ; Whether f in fee, or in 


tail. He muſt dflame the title of the anceſtor to be a ſeiſin in fee. 5 
I believe, Lord Hardwicke conſidered the rule eftablithed, that the 
heir has a right upon filing a bill againſt the deviſee to have the 


lte desde Produced; and Lord Aasgeld frequently ſpoke of this 


right in the heir. Burton v. Neville before Lord 7 burlow is di- 5 ; 
._ rely apainſtthe caſes, I have mentioned ; in the laft of which 
not only an inſpection of the deeds creating an intail or making a I 


5 work to wh Ka was e 1 * deeds and writingy. 
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"OE TOES * made from time to time. They are ſtated in the. abſtract; 
3 but the plaintiff has not ſeen the particulars of them nor the deeds 
br „ 5 making tenants to the Præcipe. She has a right to all thoſe. The 

3 Court always, indulges the heir with an opportunity of knowing, | 
how he! 1s diſinherited. The heir is always under this difficulty ; ; 


3 that not having the poſſeſſion of the deeds he cannot point out 
1 at — thoſe, under which he has an intereſt. Ts there any other mode of . 


aſcertaining that than by the production of all ? If it is once aſcer- 
tained, that the devlſor was ſeiſed in fee, certainly the heir can -4 
—_ alk, "whether the will i is . dur] in 1 8. 2 Ute i. in Sh is 
WEE ES ew Da Solidiar Contal 917 Mr. 7. Thomſon) 25 the 4 4 
| 1 „„ | fendants—Thia application involyes A propoſition of great conſe- 
= _ yuence:: : ſo much fo, that perhaps the court would heſitate. to 
grant it on motion. The bill is very peculiar; for firſt it conliders | 
te plaintiff as heir at law: then ſtates 4 poſſibility, that ſhe 
. may be heir in tail; and in that mixed character ſhe calls for 
| therelief, to which ſhe may be entitled, if ſhe- 1 is proyed heir in 
ul: but the does not afſert that politiyely, or pray a diſcovery as to 
| 1 that. As heir at law ſhe. might bring an ejectment; and if there 
1 . was any difficulty i in her way, ſhe; would be entitled to remove. *Y 
sf Fa 20 to have a. diſcovery. The bill therefore i is not properly framed i in 
that character. As heir in tail ſhe ſtates no intail. She might lay, 
ml they have got the title-deeds, ſhe has a right to diſcover, whether 
or not there was an intail, under which ſhe could claim: — 4 
9 might anſwer, that they could not find! 'FY or they might. refer to 
915 8 0 1 it ſo as to entitle her to the production: but the bill 3 is not framed | 
1 15 With that view. It i is only a looſe allegation, that ſhe does not 
1 * but that ſhe may be entitled in tail. It is neceſſary to have 
2 degree of certainty in the bill, that the defendants may know: what 
5 | _ to make. - Suppoſe, an .intail was. Rated, . the ; defendants - 
might plead the deeds of the recovery: but if the Kae is not 
dine ſtated, they are ouſted of that defence: i The plaintiff 
merely ſtates in general terms, that ſhe is heir at law; and allo, 
_ "that ſhe is heir in tail, withour ſetting forth any deed or referring 
40 * penis aQ 0 eſtabliſh that. . * the har is a . 
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1 e DENY Si if 5 3 e an intail, it t might "I * 5 by: 7 5 I 
give her a title, but without giving any intereſt to her it * 
operate directly againſt the deviſees of her anceſtor. In the caſes Lady 


SyarTs- 


Cited a ſpecial deed of intail is ſtated. In Dormer v. Fortgſcue, 2 Ath. ng nor b : 1 
282. 3 Atl. 124. and Hinclte v. Thornyeroft, before. your Lordſhip, Azxaw- | 
Lord Thurlow, and the Houſe of Lords (a), the title was as heir 
general; and it was held, that though. the heir has an equity . 
yond any one elle, pet he muſt admit, that the poſſeſſion . 
anceſtor is m fucic evidence of ſeiſin in fee; and he muſt frame 5 

his bill ſo as to ſatisfy the Court, that if he brings an ejectment upon 1 

chat ſort of evidence, that his anceſtor Was ſeiſed i in fee, be may Fi 

meet with · ſome impediment in the application of that evidence E 
law, Ahich in Equity he has a right to remove in order to try it at „ 
law. It was pretended in that Fi that.a a oh term would be cg, 1 
ſet . 8 f 
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The heir i in 5 is in a > Ai eee 23 "Oh a "ak to | | 0 
a and be enabled to produce the deed creating the intail: 
but then the moment he proves himſelf heir of the body of the 
3 laſt ſeiſed, he puts it upon the other party to meet bim at 
law upon that title. The heir in tail has no other right than to ſee 
- the deed-cteating the-intail and the prior deeds, but not to call for 
the deeds, by which that intail is defeated; which is the point to 
be tried at law. That was the principle of Burton v. Neville... In 
Saen v. Farringdon: it was an order of courſe to ſet; forth the 
deeds referred to in the anſwer. In the other caſe 1 in Peer Nil- 
1 the party could not make Profert of the deed in a Court of 
lawꝛ; and he had a Tight to have that deed produced by the de- 

 cree of a Court of Equity. The Court ſaid, that as the other party 
8 informed the Court, how the intail had been barred, he muſt ſhew r. 
_ the deed, that the Court may determine, whether it has the conſe- 


quence, they attribute to it: but they might have refuſed to pro- 
duce any except the deed of intail and the prior deeds. In a late 
""_ in the court of Exchequer the bill was filed by an heir in tail, 
praying a diſcovery oF all the deeds. © A demurrer was put in to ſo 
5 walls of the bill as related to any deeds ſubſequent to the deed 
ee the eſtate · tail; and the demurrer was allowed. Stapleton 
v. Sherrard and Sherbone v. Clerk, 1 Vern. 212, 273, perfealy 
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bun reh if a term or a mortgage is ſtated to 8 ee 6m 

Has a right to à diſcovery as to that, but to that only 

miuſt ſtate by his anſwer, whether there are ſuch incutnbr! 

_ "Thedeed of intail is diftinaty ſtated: Wee e rh ame. 
Ia one there is a Quere by the Reporter, whether a bare reference to 

| 2 deed will make it part of the anſwer. In the other the Court | 

appear to have gone rather too far upon the ground, that it was'a 
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muſt ri a ale to P Selbe For that . 10 wit 
err ſome claim under the deed, unleſs the objeck is to fet alide | 
the deed as fraudulent; the claim being paramount the deed. Such 
A general right in the heir would be very miſelievons. There "2 
| nocaſe, in Wick à looſe bill like this has hach that effect. If _ | 


| hard caſe, and on account of the complete diſinheriſon of the Eatt; 
who had not the means of purfuing the fair, It i is not noticed fn 
later caſes-as EY been * * * gs not to be much 
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e cteated, which are not barred, ſhe is entitled under thee. 
What more can ſhe ſay; When all the deeds are in the hands of 
tlie defendants; ; Which is admitted? What more can ſhe ſtate 
than that ſhe is ignorant, whether the deviſor was entitled in fee, 
and hdd power to diſpoſe? The anſwer refers to a great many 
dieeeds without ſtating the contents: but apparently there are many 
ſettlements creating intalls. It is admitted that the plaintiff hasa 
right to the inſpection of deetls creating intails: as to any thing 
-elſe; Burton v. Neville is an authority againſt it: but it ſtand in 
— dppoſition to the caſes in Peer Williams. It is true, in both thoſe 
_ cafes an; igtail! is ſtated; but the order appears to.go far beyond the A 


2 of thoſe deeds ; and goes clearly to the deed creating 9 


the tenant to the Precipe.; and the, reſt a —_ to the as whoa "0 
dhe ee is to Tn place. JJ, 
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. a general inſpection into all deeds and ſettlements on behalf 


5 0 a perſon claiming in the mere character of heir at law. I do 
not find any ſpark of Equity, upon Which that application could. 2 5 


be made to this Court and ſupported. The title of the heir isa 


EC one; and it is a legal. title. . All the family-deeds together = 


would not make his title better or worſe, If he cannot ſet aſide ; 
whe will, he has e to do with the deeds. He muſt make 
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| waywhich- this "oo wa eee his aſſering his, 1 
gel right. There the principle of Equity interferes, Fhecſes in Feen: sn 


| //illiams are thoſe of an heir in tail. A will is no anſwer to an Rat indy 1-0 
heir in tail; a will eſtabliched is an anſwer to an heit at law. An . — 
heir in taik has beyond the generab right ſuch an intevelt in be ; 


deed creating the mail, that che Court, as againft'the perſon hold-.. 
ing back that deed, would compe} the production of it. His night; 
alſo i is upon a very plain ground : : to e move an impediment prev! £ 
venting the trial of a legal right. In the two particular caſes cited, 
(do not go quite along with the reaſoning in either of nn Ne = 
Court did ne more than what according to the Nate of the caſe was 
perfectly innocent, and Jed to no miſebhievous conſequence : Tho F 
the production [of the deed ereating the intail, where the party 
could not get at it without the aid of chis Court, I have already 
= Rated, it is in the power. of the Court to order: as to what more wa 
8 © done, he being tenant in tail, and that admitted, the Court by en- 
abling him to lock at the deed to make the tenant to the Procipe 1 
only put kim in the ſituation, he would be in at law upon an eject- Poe ea 
ment. Where the tenant in tail has poſſeſſion of the deed, that . 5 
makes the intail, and ean prove the heirſhip. in tail! It is put to an ver in 1 
them 10 produce the recovery, All the proceedings of neceſſity ee 
. appear upon the trial, and muſt be brought forth. They cannot £2500" ro 
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ſet out the judgment in the recovery, but muſt ſet out the who: +17") arm in. ?— 
the recovery: . 4 

To proceedings. remember a very long title upon a ſpecial verdict. be al had wo 
The conſequence Was, that it was enormouſly ſwelled by King ef a ps 1 


out one or two recoveries. A propofition was made to the Court, Og 
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5 whether it would not be better to ſtate the fact, that the recovery 2 7 4 
_ was ſuffered: but upon conſideration the Court thought it quite n- 0 N 1 
5 ceſſary to ſhew. vpon the Record, that it was well ſuffered. The 5 55 1 

Oourt therefore in thoſe caſes gave him no diſcovery, that in the i ', + 

= courſe of his legal pu urſuit he would not come at; and the only ad- e e, v2 

BY vantage was to give him a little time to conſider, whether it would VV 4 

be worth his while to go on to proſecute bis right at law. I rather 2 e e, 

RG imagine (it is a bold conjecture upon Peer Williams's Report) _ | 

_ '* atthe heannp” means at the trial. There is no hearing upon a 

mere biff er Uiſcovery. "Permitting a general ſweeping ſurvey into e 15 5 

all the deeds of the family would be attended with very great danger 0 1 0 1 4 

5 and miſchief; and where the perſon claims' as heir of the body, it „ 

has been very properly ſtated, that it may ſhew a title 3 in another - 

_ perſon, if ths Wa Is net t yell barred. "0 may let 925 a title, not 5 
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aun gs I. apprehend, they have no objection, that. the deeds pur- 
. 85 . 3 to be deeds of ſettlement. creating intails ſhall be produced 
. for inſpection: otherwiſe i it muſt go on to pointing interrogatories 
TN - and aſking "We an anſwer. .: The e Arrowſmith; muſt give 
. himſelf the trouble-of [inſpetting the deeds, and anſwering upon 
5 5 oath, whether. they create an intail, or not. Wherever you find a 
3 deed of intail, it would be very idle not to produce 3 It, and alſo the 
. 85 deed, which: deſtroys the intail: it would be no breach of duty 1 in 
F the truſtee to give that qualified communication of the deeds: but 
> 5 rather the contrary. The Werse gs a 8 95 to an anſwer to this 
„„ are there any | limitation i -M 7 
5 5 5 As to the other part of the motion, it would he v very proper o : 
"Ea Td mike an order for the depoſit of the deeds i in the other cauſe, _ 
5 WER” 9 The Order pronounced was, that the defendants man ive . | 
1 = ; ices of all deeds of ſettlement, ſet out in the ſchedule, Freating, | 
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1 commit. eſtate: to his wife; and he appointed Jofias Duprie Porcher, Ed. | 
| 3 2 ward Boiſdaune, George Hall, ſince deceaſed, and Mrs. Moor bote, 


cording io his executors in 7 
DG 1 s in. India, and Baud Chetham, Jobn Strode, Robert 
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the Decree made on the 26th of July 1792 the Maſter of the Rolls Te 
directed che :uſual-accounts; and declared, that the reſidue belong. 
= to Lady Audiey and to the truſtees in her marriuge ſettlement; „ 
And an inquiry was directed as to the truſts of the ſettlement. =_ 
the 6th of pile Star y —_— 
_ aogs: Walen that Decree: . | 
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Joſie Dupre Forcber was in India at e tins "WM 
"Bt was ate, Upon his return to England a ſupplemental 
al was filed. againſt þ By his anſfwer he ſubmitted to have an Ws 
account of the teſtator s eſtate taken as againſt him; and by the ; 3 
Decree made in the ſupplemental Cauſe on the 12th of December EP. 
1796 the Maſter of the Rottr ordered, chat the Decre cree and vn 9 ; 
mould be carried « on againſt . | fendant. | 1 2 15 C 
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Horeber from the teſtator 5 perſonal. eſtate; and that the faid W 3 
elend at claimed t to be allowed the ſum. of 10227. 2% 24. ag and = 


for commiſſion at the rate of 5 ber cent. upon the ſeveral and re- 1 7 ER = 


1 hedive payments made by bim 4 in Ladia, on account of the eſtate 1 b g | | 
_ of this teftat or; and that "though i it appeared by: affidavits laid HY RE 
bim in ſupport 'of ſuch « claim, that ſuch allowance had been made "8 f 
00 executors by the Courts of Law and Equity i in the Z /t Indies,. F _ 
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ye, i inaſmuck | as he knew of no inftance of ſuch an allowance. —_ 


bee been made,to an erecutor upon paſling his accounts in this - 
Court, a had therefore not thought fic 0 allow the lame without 1 
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by it, ; but 1 have found it_univerſally allowed, whenever claimed; | 
"I * between party and Party it has never been 5 1 


muſt be allowed i in both cauſes; Be eee back to the 
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. Thep point Was FIPS at the Rolle; nd Was: 3 „ 
the practice! in India. Sir EI jab Impey and other witneſſes proved, 
that it had been uſual to make this allowance to-an executor, who | 
bad not a legacy... It was alſo in evidence, that the ad: 
in \ India was N beneficial to * ny 4 8 
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appeal from the order made ys the Maſter of the Rolls in the cauſe | 
| of Cbethan « v. . Lord 1 gat 
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de chew: re ans howerer 1 may tend to dn the buſineſs 
and benefit the eſtates of perſons dying in dudia, yet there can be 
no poſitive flaw for i it; and the acquieſcence i in particular inſtances F 
cannot be the foundation of aby precedent in the courſe of prac- 
tice in this Court; which muſt look to the general principle, that 
mis Court will not allow an executor to take any profit for the 
execution of the truſt repoſed i in him. A bad uſe may be made of 
it. To ſecure a large commiſſion, the executor may make pay- 
ments, and neglect to get in the property; as he may ch r e be 
commiſſion either upon the payments or the receipts... *y | 5 
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Mr. Pigott 3 Mr. Stanky fir _ ERS 4 eſtion 
was argued in both cauſes very fully; and the Maſter of the Rolls 
converſed upon it with Sir Elijah Impey.. The only queſtion ie, 
whether, where a N is domiciled i in India, b * mere. 
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Lo IEA 5 dying 1789 _ is will 1 a | 6&1; "Miter . 
bavin peci- | 


fie bequets? giving a legacy of 500 guineas to Dame Elizabeth Wood, and 
ren oF five guineas to her huſband Sir Francis Wood, and other legacies, . 


e we.” bequeathed the reſidue of his perſonal eftate to his brother Thomas 


the next of 


_ COIs. Euer aud Ti homas Torr, to be laid out in Government ſecurities or 


| Cilpoſed 38 Bank Stock; the intereſt to be paid to his faid brother for life ; | 
| Avillze- and after the deceaſe of his fad, brother he gave 2000 / Bank Stock | 
poist of ex- tH Cropley 4/bley, and the intereſt of the remainder of his perſonat 5 


e. estate to Dame Elizabeth Wed for her life; and after her deceaſe 


tionby a 


| particular * he gave the whole to the fait Cropley Wl; nah he Hppolmed bls * 


enumerati 7 8 | pe” 
| enumeration brother & ant Thomas 20 r executors. | ns TER 7 "on 

and areſer. © N N Ve he FS; Thee Bs, Nt py s wn 
ence to other ,, 09 2 iD LARA fn "N W 5 BY 1 RS as e 


- ioftruments, | 


Es | Thomas Faver oy ls will, dated the od of 1 1 ö Eh 


| general after giving ſeveral, legacies and zunvitjes bequeathec all the reſidue : 


- words 


"SE. "of h his estate ang, effects to the aid 7 Bomas Torr and Francis Grojan 
oo” OO ſurvivor, his executors. and adminiſtrators, in truft to pay 
. Specifie dii. 00 Thee 

poſition by the. intereſt and produce if t ereof during 1 the j Joint li ves of the laid 
ce, Dame Elizabeth Wood and per huſband” Sir Francis Wood © unto. 


to annuities 


_ and legacies | Dame Elixabetb Waad For: her ſeparate uſe; and if ſhe ſhould hap- 


held aunili- - 


| aryonly: the pen to furvive her faid hüſband, upon trüſt after kis deceaſe to 


Naa 5 | "aff 982 and transfer the principal or capital thereof unto her for her 


in Wen o uſe aug benefit: but ik the ſhould die in Nis life, then the 
12 8 truftces \ were to "and poſſeſſed of the ſaid” reſidue of the tellator's | 


the ſame will n F. J age bg pe 97 4, Ages 1 
8 410 * ky 991 * * Fry TÞh * 4 3 A: HAIG + bt 15 + a e 85 ay, x 4 b; 5 is To. og 1 CALL & 15 10 K BY: I # , 


to the ſame 

3 V ee dated the 2 5th: of March: 7700, 8 foon 

_ after ter "the death of Thomas Tiber and during the life of Sir Francis | 

Mood, reciting the will and codicil of William Ewer and his death, 

and that Thomas Ewer had ſince died, and that part of the Kale 

of the perſonal eſtate of de Euer conſiſted of; a piece of 

round with the appurtenances ituate” at Richmond in the county 

oOße ura Which, v . bythe laid Melliam.· Tavrr, and 
aa uſed as a garden, and had by a certain indenture therein mentioned./- 

ao: been aſſigned to him for the remainder of the term of 1 

e and had been valued at 30 J.; and that other part of the ſaid 

 relidue conſiſted of houſehold goods and furniture, pictures, china, 

A OW m8 "7 . 7 other: particulars therein 

TY ene, 


1 tn j chen 


1 Wich bad been valued at 6687. - 79; n „ia 55288. 
Crupley Apbley having conſented to relinquiſh to the ſaid Dame He 4 
ben Wood for her ſole and ſeparate uſe the faid piece of ground 1 
ac che (7 houfchold goods and other effects had requeſted Thie? 


Torr to aſſign the ſame to William Godfrey, in truſt, as therein- 15 e 
after mentioned; and that Thomas Torr had accordingly by a deed 


poll of equal date aſſigned the laid piece of ground to Godfrey; 


E it was witneſſed, that Thomas Torr. and. Cropley Aſbley alligned all 


} 


Dn. Fwd or either 5 


2 : "the 'Gaid houſehold goods and furniture and other effects to the | 
me Milliam Godfrey, i in truſt for. the ſole. and ſeparate uſe of the ” 


ſald Dame Elizabeth Weed, and to be held, uſed, . + enjoyed, al- : 
Abe or dilpolecd of, as the (notwithſtanding, her coverture) 


h6uld "appoint ; and for want of ſuch appointment, in truſt for 


| her, the Taid Dame Elizabeth We t Lo * r 
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"9g, 8 Nen of the * PO . be will a 1 
a+ and his death, and that part of the reſidue of the petſonal eſtate 
"of the ſaid 7 bomas Eper conſiſted of a leaſehold nieſſuage in Upper 
Ye Street, held for a term of ten years at the yearly-rent of 90 , 
 Hphich leaſe had been valued at 58 and that other part thereof 


"i conſiſted of houſehold goods and furniture valued at 122, the 


aid le 1 meſfuage and the fuid other property were fone to 


the ſuid William Godfrey” in like männer, i in truſt for the ſeparate . 
ue of the aid Dame Elxoberb möbll, and to be diſpoſed of, as 


He ſhould appoint; and in defaült of foch appojtitmient, in truſt 5 
ber oa}: der Ty adm rniffrators and aca 
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8 Wins the 4 10% mot Upon "* aft of May 1790 . 


5 2 ds to the Lady of the matior of Richmond otherwiſe We 22 


Ideen in the county of Surry according to the cuſtom of the faid 
Manor all the copYhold or cuſto omary niefſuages, lands, t tenements 
and” hereditaments, late of the ſaid William Eu wer and Thomas 


them, With their : appurtenances (to which the 
aid Dame Elizabetb Mob Had that day been admitted as the niece 


- Aud heir at law of the ſaid Wilkam and' Thomas Etc reſpectively) 


td the uſe of ſuch perſon of perſons and for ſuch eſtates and intereſts, 


* | 9 / 


for ſuen ends, intents and purpoſes, and charged and chargeable with 
= Nach: e pig e zünde © or in 5 ve and in ſuch man- 


5 bai Dame Trans Woe, revutfaning her” covertiire, 2 


whether Ye 


TS c. es in ehantery. 5 
11798. whether naarries or ſole, by any deed or writing; or by. 1 laſt 


= - will or any writing purporting to be her laſt will ſhould. give, | 
ess _ "grant; deviſe or appoint, the fame; and for want of ſuch appoint- - 
_ =”; went to the uſe of the kad Dame Elizabeth Wood, her: * * 
G e for « ever. REY 8 JC a EE We 
Te wal 4 b 11 A 08 13 „ 4 Bo, HI my 0 i: pF pride 
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-Sie N Fancis ; Wood ted in „ 179 5. „ ere Hm 
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= 3 1830 Wed Hat id and poſſeſſed of the Bid copyband tene- 
=_ * and of ſome of the perſonal eſtate of William Etuer, which 
-had been aſſigned to her, as aforeſaid, and alſo of a reverſionary 8 
_ "intereſt in 817. 147. 84. Bank Long Annuities, flandipg i in the 
names of truſtees, being the ſum inſured upon a houle,. that, had 
been burnt down, the truſts whereof had been declared by a deed, 5 
executed in the life of Sir Francis Mood, to be for the benefit of 
= - Suſannah Euer for her life, and after her deceaſe for Sir Francis 
. Mood and Dame Elizabeth Mood, their executors, adminiſtrators and | 
guns, according to their intereſts in the ſaid houſe; and being allo 
„ poſſeſſed of- other perſonal eſtate, comprehending among other par- . 
- 5 ticulars money in the public funds, part of the reſidue of the | 
perſonal eſtate of Thomas OT 8 to her L his will, „ . 
. made. her will, as follo aa 4 


* This i is the laſt vill _ 8 on me 8 Blixateth m, 
. widow of Sir Fra Francis. Wood of Lower Grofvenor-Street in the 
4 county of Middleſex Baronet and only child and heir at law of 
« Anthony, Euer late of Quern Square. Weſtminſter in the ſaid county 
4 of Middleſex Eſquire deceaſed All the copyhold or cuſtomary 
4 meſſuages lands and hereditaments late of William Euer and 
Thomas Ewer Eſquires, deceaſed or either of them with t 
and every of their appurtenances, ſituate within. or holden of the 
« manor of Richmond otherwiſe We 'e/t- Sheene in the county of 
Surry to which I had been admitted as niece and heir at law. 
. * of the William Euer and 7 homas Ewer reſpeQively. were duly. 
furrendered to the - uſe of ſuch perſon, or perſons to and for 
ſuch eſtates and intereſts and for ſuch cdns intents and pur- 
poſes and chargeble and charged with ſuch ſum or ſums of 
money either annul or in groſs and i in ſuch manners and form | 
as the ſaid Dame Eli zabeth Wood notwithſtanding any coverture.- — 
by any deed or writing purporting to be my laſt will and teſta- | 
ment ſhould give grant deviſe limit or appoint the ſame; And 
8 0. virtue of certain leaſchold en houſehold. 
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- #4 * a i perſonal eſtate 3 Nad to TO" Ga 
„ William Euer and Thomas Ewer reſpeQively were aſſigned to 
1 d by this preſent writing give deviſe limit and appoint” the 
e faid copyhold or cuſtomary meſſuages lands tenements and here- 
2 ditaments and alſo the ſaid leaſehold hereditaments boufchold 
goods furniture and perſonal eſtate unto the ſaid Sir Francis 
« Lindley Mood his heirs executors. adminiſtrators and affigns for 
4 his and their own. proper uſe and beneſit ſubj 


9 10 late Captain Charles Mood of Bowling-Hall L give my diamond 


« ear-rings To Thomas Torr of the Bank I give a legaey of 50“. 
7 « To my ſervant 1 give all my wearing · apparel TO Elizabeth 
Mule 1 give an annuity c of 104. a- year for her life and to each 
- of the women ſervants who are living, with me at the time of 
mp death 1 give a legacy of 200, and to each of the men ſer- 
- © vants who are living with me at the time of my death I give a 
Wo * legacy of 201. Theſe legacies, to be ſeverally paid at the end of 
A three months next aſter my death 1 give to Thomas Newman the 7 
« „ butler 301. a- year for his life And I do nominate and appoiat 
4 the ſaid Sir Frencis Lindley Wood to be {ole executor of this m 
. will and teſtament whereof the ſaid Dame Elizabeth Wood have - 
Eo to this preſent writing which I declare to be my. laſt will and 
A reſiament ſet my hand and ſeal this agth day of Ag 179 in 
A the -34th year of his reign of the King of Great Britain France 
| and in the 
year of our Lord 1795. I eine to eh i 50 e 10% N 


| « and Ireland King Defender of the Faith and ſo forth 
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velſes; 3 and _ whole of i it was written in 9 own ns. + 


"The | following e codiaai; was . written upon 4 . paper | 


1 and! in the band-writing of the teſtatrix, but. without! date: 
8 I give to Sir Francis Lindley Wood 81 J. a- year Long Abbie 


. . 147. 84. for the life of Mrs. Euer at her death at the N 
5 of ora Wood which 1 give to Sir Francis Lindky Wood alſo the © 
TT, | 5 * houſehold 


yje& only to the 
1 payment of the following annuities and legacies (that is to 
_ ay) 1 give to Charles Richardſon of bis Majeſty": s ſhip Circe 
: «- "A legacy of cool. and to Thomas Newman 1 give an annuity of P 
« 301. for his life payable quarterly at the uſual quarter-days the 
the firſt payment to be made on ſuch of the ſame days as ſhall 
. firſt happen after my death To Caroline Mood daughter of the 
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WO ad | As to the extent of the -dilp p. Grion. to che executor ; j . 
5 ther it comptehended all the property of the teſtatrix derived from 
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vary * 


„„ the Tere or by W P. the aſignmen 
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3 1. this a. 8 as 4 
1 under the aſlign mente, whether he took that p 
to the legacies and annhities in che firſt 1 or 87 edarged 
1 of the general rr is 71 4 Errol kT 
1 Ally Whether the defe "Thomas nan 705 it 
to two . of 01. or to one fuck annuity MN. 80 10 


e 3: e RE 


M63 len * 3 
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Ai txander for 1 ple . — As 7 the bt. 
| poiny;; een ie ſtood upon the will alone, the executor 16 "truſtee | 
as to the reſidue: but upon the codieil taken together with the will 


» 


therein be no doubt; for no diſtinction, that can be ſtated = Xa 


the wi to the Bug Anniities given by the codicil, 
| 27515 N 5 551 3 EOS e 7 ö 
I is e to argue the general propofi tion, hit a a * 
. 40 an executor turns him into a truſtee as to the refidue, unleſs 2 
a 5 clear intention appears, that he (half have the getieral reſidue as. 
Des. well as the particular bequeſt (a). It is equally clear, that a Ipecific 
wn will turn him i into a truſtee as well as a pecuniary legacy. 


* 


In Martin v. Rebow, 1 Bro. C. C. 154. chat is taken as clea r beyond 
„ 55 all controverſy. It was ſettled. i in Soutbcot v. Wazfon, 1 Ath.. 226. 
| 15 Beſides the determinations, the ſame reaſon applies to the caſe, of 
2 ſhecific legacy; for the executor would take it as part of the 1 
reſidue. Mr. Juſtice Buller lan guage in Nourſe v. Finch (ante, 
vol. Z. 356.) "is to the ſame effect. In this will there ; are ſeveral 


. * The FOR Abet in favor of the executor 
@ 4 Nest v. W ante, 3 1 34 3 2. 1 1 Pa 2395 8 1 5 
8 Lewthawaite and Therwton v. Tracy, ante, "ol 2, 465; 3 n 10 this \ point ben Aeta, 4 
3 NG and molt of the au | N nn * 


won. 


e will Ry ae EAR wow * 


| _ politivent; me might have coneelxed it necellity to make a ſpetifie | * . 


 appolntment ; and cherefore it may be confideredd as arr appeint- 


ment, not a bequeſt: but for that he mut admit the otllet 
- queſtion, that nothitg paſſed but white the teſtatfix poſſeſſed undet 
_ - the affignmeats; for that argument would not apply to what the 
| took merely under the will of Thomar Ewer. It will alſo be 
Wy argued upon the ground of exception: but it does. not reſemble 
| thoſe caſes, There is however a clear exptels legacy given to him 
- by the <odidil, which is Hable to none of thoſe obj eQions : vim. 
4 the Long Annuities ; which are not given by way of appointment 


or exception, and 9% not fall within ay of the excepted caſes; "= 


which are, where ſomething is given by way of exception, or upon 


; Cos" 1 5 nn 18 roars or r limited to a certain in period, 


4 þ 7 þ <-. l 08 7 8 8 0 4 * 7 3 
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N | that i is, „ how much paſſes to the executor under what we . 


td be a ſpecific bequeſt. Blind as the will i is, there is no. potlibility : 
1 miſtaking the meaning. If her intention was, 2s will be con- | 
tended, to give to the executor all. that part of her property, that 

| the derived under the will of Thomas Ewer, there was no occaſion | 
| for her to refer to the aſſignments; or if the thought that neceſ- 


 faty, the reference would have been general: but ſhe took g. 


7 pPains to ſet about a very ſpecial recital of the parts of the property ; 
of the Ewert, that ſhe intended to give. him; from whick it is 


bY evident ſhe only means to give parts. The will is evidently copied. 4 


from and bears a reference to, ſome. other inſtrument, which the 
bad before her or in her contemplation. There are many formal 
: ee but there are alſo many omiſſions. She uſes the word 


Agne not“ bequeathed.” Here are inſtruments, that ſatisfy 
4 that word, and give it a preciſe ſenſe, If it was not for theſe in- 
5 ſtruments, that word would have no meaning. All the recitals 
_ _ tend'to confine it. If there was no omiſſion; ſhe would have added 

1 certain indentures“ after the words by virtue of The re- 


| cital i is probably copied from the iuſtrument, from which this will 


„ evidently formed.” - She means to ſay, the two kinds of property 


_ came to her in the ſame Way. She muſt therefore mean the copy- 


_ * Hold; which the took by ſurrender, and what ſhe took under the 12 
/  affigaments. She recites'the power of appointment; and ufes the = 
Dower of appointment is 
: Vow * %%% ͤ A0. 4 reſerved | 
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85. caler . in chance · 5 
3 + -_—_ 3 3 aſſignments and the 1 * 1 * 
3 a is no ſuch word in the will of Thomas Euer. She would find the. 2 
L.. - A words: leaſehold” and“ * houſehold goods and furniture in the 8 


n 


1 neee a LP 33 * 
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| Wen. aſſignments, but not eee Looking at the aſſignments It. was 2 
= ” 5 natural for her to uſe theſe words; aun if the had them before | 
baer, the inference is clear; that e to give 15 h en 
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8 "The third 3 is, 5 what 1 terms the. executor takes. the 
LOSS —_— ſo Tpecifically bequeathed to bim. The Annuities and e. 

5 gacies muſt be paid out of that property. The teſtatrix diſpoſes 5 
of no other part of her property, except the Long Annuities by the 
oodieil, The diſpoſition of this ſpecific part of her property to 
he defendant, ſubject only to the payment of the annuities. and 

| - legacies, i is 67: ſame.as if ſhe had ſaid, upon condition. of his pay- 
FE i 5 ing them. . That i is the fund therefore, out of which they are to 
ö be paid. She means to die inteſtate as to part of her property and A 
| diſpoſe « of another part: but ſhe ſubjedts. that part exp refaly. to : 
the annuities and legacies; which therefore, cannot fall upon the ; 
ebe, of which ſhe wakes no diſpoſition, _ The will only relates 
to Et; part « of her. property,“ of which ſhe diſpoſes. The utmoſt, 
chat could be contended by the annuitants and legatees, would be, LL 
that! in caſe that fund ſhould fail, they ſhould. come upon be 
general reſidue... | The caſes of perſonal eſtate. being. diſcharged 2 | 
from the debts (a). have no analogy. to. this. In caſes of that Kind 
ole, who claim the perſonal eſtate, . muſt. ſhew, that it is dif 
charged; for the Law charges the reſiduary eſtate wich the debts. 
No ſuch neceſſity 1 is impoſed, where the queſtion is, whether lega- * 
cies are ſpecifically charged. The parties are upon equal terms. 
The reſtatrix had nothing i in view but the copyhold eſtates, and 
| _ the perſonal property. compriſed. in theſe. a{lignments, which are 
3 5 perfeAly equal to the. burthen. It is like a gift of real eſtate 
5 bl upon paying a ſum. of money. The only. caſe, that has any 
analogy to this, 18 Wil on v. Lord Batb, before Lord Kenyon, when 
Maſter of the Rolls, ... Ine defendant being entitled to the rever- 
ſion of the Bradford eſtate charged that eſtate with the ſum of 
' 20001. for the benefit of the \plaintiff, by deed; but reſerved 5 
power of revocation. He did revoke the uſes by his will; and 
he deviſed the reverſion of the Bradford eſtate, ſubje& nevertheleſs +» 
MF; other things, to the Payment. of the. ſaid ſum of 2000 l., 0 


a) ) 866 Grg v. aue ante, vol, 19 90 and; the cel there retired 10. 
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| 2 | 1 air the executor —Upon' the firſt queſtion it is contended, that 


cCutor, it neceſſarily makes him a truſtee as to the refidue for the 


| Th tially from the rule ſo ſtated. Lord Thurlo- 


FCegllor (6); that in all caſes the preſumption i is, that the executor 


* : v. Watſon, though Lord Hardwicke ſeems inclined to the opinion, 
T that the aa ariſes: as. ants from a 70 as * a pe- 5 
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ens ces in chatte 5 
5 b on IR ehe by the del, t6 tlie Pultetic Fatty, 5. * 
7 reverſion came itito poſſeſſion, the "bil was filed 145 oft Fer | 4 
Darligion and Sir William Pulteney, © the deviſce of the real eſtate. ... = 
The queſtion between them was, whether the perſonal eſtate or. ; m0 
the deviſed eſtate mould bear the burtben. There Was is gift of EN of = 
the 2080 U except as connected with' the real Eo. Told Keny: yon. e 1 
ee that INE; e reat W muſt bear the burthen. | 2 5 my EE 1 
2 pen the Fowdth! e, OY RY Aue are Sven 60 bY 
Wu the reſult of che various caſes is, that where two legacies . 
I are given to the ſame. perſon” by the: fame inſtrument; prima facie $ 
ſtttey are not accutnulative ; that the preſumption i 1s different, where. 
_ they are given by different instruments: but even in that caſe 
upon "circumſtances it may be conſidered "as mere repelition. / 
Greenwood v. Greenwood, before Lord Buthiurft, Garth v. Mey 8 
rick, 1 B70 C. C. 30: Allen v. Cullou and Bartlay v. Main, 
webe, (ante, vol. 3. 2893 462 Vin which all the other caſes 
ade cited. (9). In Barclay v. Wainwright, though the ſecond | 
1 legacy was given by a different inſtrument, your Honor held it 4 
weste ſubftitution; chough the difference was much more 8 
than in this caſe. It would require much more . decurs in 
5 this 1 60 . this eccoritlative. 1 
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- wherever, a legacy, be it pecuniary or ſpecific, is given to an exe- 


nent of kin, unleſs there is irreſiſtible proof, that the executor is 
intended to take it. Bowker v. Hunter, 1 Bro. C. C. 328., which 
contains an epitome of all the law upon the jets; differs eflen- 
108 rule was the reſult 
of great inquiry, and was adopted by the Preſent Lord Chan- 


_. __ takes the reſidue beneficially as at law; and nothing will take it 
from him but an irreſiſtible inference. ariſing from the will, or an 
expreſs declaration, that the executor ſhall not have it. The caſes | 
_.. cited do not ſuſtain the concluſion drawn from them. In Southcot 
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(a) See 0 Hodges v. . . 7 7 3. 7 : 5 
n See _— v. Finch w Thy 2. 82, 8 the mY 
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cppiary * n 
argues particularly vpon the circumſtances, ſhewing a clear inten- 
uon, that the, executrix ſhould be accquntable for the reſt. of the 
property, In Nourſe v. F. inch, the ſpecific legacy would haye de- 
died the caſe at onee, if that point is perfectly clear. Notwith- 
ſtanding the authorities, that there is not much difference between 
"ſpecific and pecuniary legacies, it cannot be faid in all caſes, : that 


| becauſe a ſpecific legacy is given to the executor, he is not entitled 


_ to the reſidue. We know, that frequently the intention in making 


at oy time of, 3 the will; but the Lord Chancellor differed 


| 5 an executor 18, that he ſhall take all the property not diſpoſed of, 
There may be good ſenſe in giving a legacy, in all events to pre- 
ferve ſomething for the executor, He will be entitled to d horſe 
—_— 
FE than ſufficient for the debts,” Many teſtators do not know: he 
"extent, of the perſonal eſtate or of their engagements. Mr. Juſtice 


ally given to him, though all the perſonal eſtate is not. more 


Buller in Nourſe v. Finch. lays down. the rule too broadly. He 
8 thought, no evidence, could be admitted but as to What paſſed 


. Neither 1 them ANNE; decided t "the caſe 8 


0 do wich hol property. 


| v. . ay — P. 0. $11 I. proves, that the mere cireum 
ſtance of a legacy to the executor is not concluſive ; and that it is 


fary-for him to do more than to ſhew, that his legal title 
ſtent, with, the intention appearing on the will; as it 


is, whers: a legacy is given bim for his care and een or where . 

he is made: executor in truſt. The teſtatrix e 

make the diſtinction, that after; her huſband' Z 
was her own, and did not, require ts as: 108 ie be 

ſuppoſed to "oy before. She gave the Long Annuities by the 

codicil for the ſame miſtaken reaſon ; that ĩt would not/paſs with- 

du ſpecific 2 


ppointment. The inſtruments, if they lay before 
„ probably miſled her to think. an appointment neceſlary as to 


that als; and that otherwiſe it would not paſs; and probably 
at the ſame time it occurred to her, that it was neceſſury par- 
ticularly to mention the houſe 
determined in ſpecte, that alegacy by a eodicil exeludes an 1 
It is certainly difficult to ſupport the diſtinction : but put the "4 * 
of property acquired after the execution of the will: the teftatrix 
might have thought, chat property would not have paſſed by the 
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Wo .of that ſpecific property ; for they were part of the eie 
Pen ok the reflatrix- herſelf. What could be ſubject to this en- 
—  ception- but the general property? G ee n Fl 
OO eee „„ VOIP E972 | 


; of, her prop 


rm” —_ he "il. The Ati will not ra FOO EY 
_ unleſs the appointment of the executor is held to carry Wwe. 
"The diamond car-rings and wearing apparel could not come out 


x 7 5 72 
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— "defendant... The words by virtue af may refer to-variaus e 

Can it be ſuppoſed, that after an anxious and careful enumerstion 
ty. ſhe meant to give theſe triſliag benefits to the 
principal-objeQ; of her bounty? Is the word * ne occurting 


in 4 will, acknowledged very inaccurate, to be conſtruedl in iti ap- 


= the will. - She might be miſled as to that word by the will of 
_ Thomas: Emer ; which direQs the (truſtees to aſſign to her. The 


 * will. „„ no”, pe 1 


3 Vpos . thied'y Seki this 8 the common 4 1 


inference? The intention is only, that theſe legacies and annuities 
7 muſt at all events be. paid. It is not a gift upon condition, but 
_  Aubye® to the payment of them. The caſe before Lord Kenyon is 


-propriate legal ſenſe 2. It means made over to her- and will apply 


" ſenſe of that word is is ſurely large enough to eomprehend in ie 


contemplation of an ignorant perſon property -otherwile | given. 


ee, © 91 0 


The 3 cannot EG to the at n 3: which are debors 


2 


ference can diſcharge that natural fund. © Where is that neceflary 


applicable. There were oireumſtancea, that the Court was en- 


Alec to: look at. A ſpesiſie eſtate was chartzed with a ſum of 2000. 
dor a very aRtive and, uſeful agent. Then the teſtator not chooſing 
40 do it in that way gave the eſtate by way of ſpecific deviſe 
35 - AubjeQ to that ſum of a.  The' concluſion is inevitable, that 
it was intended to come out of that eſtate, and not as a general 
dlebt. If this was. given o a perſon, who was not executor, it 


would. make a great difference. It is very ſtrong to argus, that 


5 Where the teſtatrix has not given the reſidue, and it goes to 
5 the next of Kinks becauſe no intention concerning + it appears, they, 
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a ſpetific'de- 
5 viſe charged with debts or legacies without any words to mark, 
- whether the ſubject deviſed is excluſively charged, or only charged 
in aid of the general perſonal eſtate. Nothing but neceffary in- 
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4598. nit tabe it, 26 ij it was « exprefly diſcharged, © *Chimtagabo/re. | 
Ho. ſidue, becauſe no intention is expreſſed about it, can they call upon 
1 the defendant to put back into that reſidue what he takes by the 
. expreſs bounty of the teſtatrix ? The queſtion always muſt be, 
whether a condition-is impoſed They are driven to ſtatèe it 0 

” _ condition; but it is nothing more than à charge, which id all 
=. events provides. for the payment of the annuities and legacies. It 
1 15 is like the caſe, where an eftate is deviſed charged, and another 
ns 8 is left to deſcend. It is ſuppoſed,” that a mere abſcnce of 
3 2 will do. Will a deviſe ſubject to a mortgage exempt the - 
5 perſonal eſtate? A diſtinction bas been attempted: between a direct 
charge and a gift ſubject to the payment of a ſum of mode y. 
 __ _ Thatdifin@ion is reprobated by Lord Thurlow in Domme v. Lewis, 
2 Bro. C. C. 262.,: but even à direct charge will not exonerate he 

| perſonal eſtate, -unleſs there are affirmative or negative words to 
ep it. There" 16 no authority for the diſtinction between 
5 - _ tedty and legacies, as applied to this ſubjekt. The teſtator oy 
.  thave the ſame purpoſe in making an auxiliary fund for the pay- 

ment of legacies as of e W there is a OY that'would nor 
e lügen to debts. | 8 Ps gets W 1 % TTA 
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5 1 he ure point the counſel for the + executor contended, | 
2 5 5 - that. the defendant Newman was entitled. only to one annuity o Z 
=. 300. In addition to the other caſes i in ſuppart of the general rule 

=. they. cited. the late caſe- 'of Conolly v. Lord Dartmouth, and Bel! _ 
mm. — {cited ane, al. * 298). Ne uo: Lord Chan- 
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„ A Dose for the Aae; een the dnia 18 — 
e as to diſpute the general rule as to double legacies: but the doc 
”  _-. trine is confidered as very Rrange in Maftere v. Maſers, 1 P. Mill. 
Z 42. and by Mr. Juſtice on in Hooley v. Hatton, 1 Bro. C. C. 
5 | 390. 1. Very flight cireumſtanees will be ſufficient to ſhew, nat 
_ :-. it is meant to be accumulative. It is poſſible, that the intention 
IJ charge one of theſe annuities upon the property ſpe- 
= : cifically given; ; and that the e other ſhould < come out * el the Ln 
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—— firſt EARN is eſtabliſhed by egen deines 
. it Wü anew queſtion, I might admit, that a plain' and neceſſary” — 
Haferecice © does! not ariſe from ente mga of a e to: the . 


though: wks es he it 2 es decided; ee As 1 3 
aa a igacy makes him a truſtee ; as the appointment of an e 
etecütor gives him primd: fucie a right to the reſidue. The exe! 
cutor muſt ſhew ſome particular circumſtances; for if it ie given 
purely, abſolutely, and does not come under any of the excep- | 

he 8 3 _— e ho OD.” I 


33 tions, f the aan lee! 
% 4 „„ 
5 . the ſabbnl Salt; 101 18 impoll ble. that u the ee e 
wean a general diſpofition. The enumeration by the teſtatrix of 
_ the. property, ſhe means to diſpoſe of, negatives that. It i is ob- 
: jetted, that the defendant cannot reſort to the affignments ; Which 
 -are dehors the will: but the plaintiff” goes much more out of the 
. will by referring to the will.of Ly homas Emer, to which there i 18 no 
| reference in chat of Lady Wood. It is abſolutely neceflary to , 
: What property the teſtatrix had under the alſiguments; : and it is 
not going out of the will; which refers to ſome alignment. = 
one gives. all the property be had from A. to-another, it is abſo- 
. _ lately neceſſary to inquire, What "that property is. All the pr6- 
perty, the teſtatrix f Tecites, is noticed as coming to her i in the ſame 
7 and is te be diſpoſed of in the fame way. There is nothing 
in the will of Thomas Euer about leaſehold, "houſehold goods, 
furniture, Oe. It does not even contain the words“ ' perſonal = 
'« eftate : co but thoſe-words do occur- in the deeds of aflignment; 
nd; upon the ſuppoſition, that ſhe was copying from them, and 
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xx bil fined, ae de dantin, June 1797, ad ts 1 ; the 
plaintiff, for a leaſe of a houſe, of which the reit was . 
be 1 ſee, at , did. „Ezgſieid. The plaintiff, 5; 18 
many applications, and was then in treaty with a peri „ named 
emen to whom he had propoſed to grant a leaſe A 
able at the end of ſeyen, fourteen, or twenty- one, years, at the 
option of drmftrong, at the rate of 405. acyear, from Midſummer. 
1707, upon A Prong's agreeing to keep the ſame in good repair 
and to execute a leaſe. wich the uſual cvenants, and to pay all 
taxes then impoſed, or ſuch ther taxes, as might happen to be 
_ impaled, except the land-tax, and W the fixtures at an ap- 
aiſement ;, but that if Armſrong ſhould not agree to accept a 
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1 formance. . Your Lordſhip held, that the defendant ought. not to 
put in an argumentative plea, but ought to reduce the caſe to. a 
 fingle point. "This 5 in 0” 1 1 and in n ſublance an . 
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cifions ls bs a Per else banbe 1 and he has not demed it. 


has taken potion under this agrecinent; and was not in peel © ; 


| before. Lord hungert cafe, '2 Str. 783. which is exaQly Mis 
Dae, has been frequently e and particularly in n., 


5 7 chureb v. Bevic, 2 Bro. . 5 * From Bure her v. Stapeley, 


7 1 Pern. 363. Pte V. Wi amt, 2 Fern. 155. \Clerke v. Wrizht, 
EN 1 Ath, 12.  Lacen v. »Mertins, 3 All. 1. and M ese v. Tate, 
5 5 Cops! 78x. it is plain, chat taking poſſeſſion 15 a part-perform- 


1 agreement, diſtinguiſhes this from the late caſe of Wills v. Strat 
l Re ante, vol, 3. 378). T he anſwer does not ſupport the = 


2 It i is neceſſary for the defendant pleading the Statute: and denying | 


45 . part=performance to deny poſitively the \circumftances of part- 
3 performance; which is a queſtion of fact: but this defendant „ 
he i adviſed, that he entered and took poſſeſſion as tenant! at will. 
8 It is a mere fact within his own knowledge only. He ougkt te 


| have ſtated an agreement, that he ſhould hold from year to year. 5 


He only ſweats as to the opinion of ſoine other perſon. In Ali 
| 2x2, fit is ſtared, that * in all theſe caſes, if any mitter is charged | 
- ._ vill, which may avoid the bar created dy the Statute, 


e matter tnuſt be denied getierally by way of lerment in the 


2 plesz and it mult be denied” evra and preciſely by way = 
e anfiver to ſupport the plea.” Ia a lite caſe before your | 
© Lbydfhip: Moore v. Edwards (ante 8 bill prayed a ſpecific 
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7 cher there was an agresent between the parties; aud it appear 


1 by the letter ſtated at the dels of the bill, that the agreement 
beer was cone lufee. The bill does not ate, that the defendant. 


was called upon to ſign a ſimilar agreement. The moſt important 
part of the agreement, relative to the condition, in which the 
bouſe Was to de . for the leaſe, remained unaſeertained, 


chat | caſe upon. this rant * called in the vo, ante, el; 3: 25. 
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8 was taken in a the. parol agreement, the Court 

will not expect a.denia], that poſſeſſion was taken in purſuance of 
that agreement; but when the bill ſhews, that a-moſt important 
Part of tbe contract remained unſettled, and continued ſo long 


— poſſeſſion was taken, the poſſeſſion could not be taken upon 
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. that, which was to be the binding contract between che parties. 
It was a poſſeſſion only for the purpoſe of occupying the houſe as | 
. _ tenant at will, till that important part of the agreement in dif- 5 
cuſſion between them could be ſented. For that W it re- N 
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2 8 1 not e 155 bill Lol Thurlns fol a 8 
10 conceive, how this defence came to be in the form of a plea, 
where: there is no charge i in the bill, that there was an agreement 
an writing. * . ORR that is net won! dl 
8 form. „ e V 

BP 8 FIN SRL in 1 PL not 
admit, that the plaintiff was bound to do any repairs. According 
to the terms of the tnemorand um the. defendant is to keep in 
repair; but only according to the condition, in which he found 
ihc houſe. The letter does not admit, that there was an ob- 
| . ligation upon the part of the plaintiff to do any thing: but to. 
avoid diſputes be conſented; to do AR a: bs the 2 0 
3 him know, what he waned... e 
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Abe plea 8 be N the ti 8 8 not e 5 
« at all, It is quite- evaſive as to the ſtatement of poſſeſſion under 
and by virtue of the agreement. The defendant avers, that he 
Aid not take poſſeſſion in conſequence of any written agreement. 
There was not any an the ſenſe, in which he uſed it; for he newer 
_ agreed in writing; and inſtead of anſwering the fats alledged 45 
part; performance he ſays, that being adviſed, that he took po! — 
Leſfon as Ione . l, be therefore * notice to . . 


1 "4 
* * 7 
* 
N 1 p 
n 4 : - * * 
"5; r x * > . * : 7 - N o 
| & 97 q RE I PSs N 4 7 3 8 * e N E " C F 
: RS a * d 722 ti SF e . 85 * 5 2 N N W . 1 — 
* : - . * - ? 8 
1 — * 7 \ T2 "Y + 0 
% 2 | 
- . 8 # . * * 1 
KY : . p . 0 
1 5 a 288 ; Sa PRES „ - 5 $a hop 
N 
* ln * * 8 8 s ; 932 1 . 2 L ; 4 * i F 5 
* 83 of #43 - * ＋ SA SN 13 4 E 7 1 a < * 
x 4 + 
by 1 


X 1 
* Tc © * Et N * 1 4 — - e * - , ; - AUF" 1 » 1 2 i - I 8 5 * ö P 1 * 1 * 1 70 
s 1 1 e 1 1 84 un Fe ; N Es A 5 1 4 * 3 8 A ** £4 * 8 * * 2 * Nes * 8 n 8 as” * N 8 0 % 1 PS ; top k I es 2 obs \ 
*% 4 Pp x 1 3 8 * 8 8 : $42 Ws 7 : 


0 


10 to the uſe. of herſelf. for life; remainder to the uſe 'of Sir William conveyed to 


; For ever, in. truſt, that they the faid Sir Wi lliam Wheeler, Mey the receipt 


5 and that ſuch purchaſer or purchaſers ſhall not be farther anſwer fre 4 


won the truſts therein contained; and that from the time or times 
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* 3 dated a TM 1 8th. 2 Sat 1775, ene. One truſtee 


1 e 


cuted previouſly to the marriage of Jobn Cornway Glynn py d N arts 


having re- 


| Sarah Grewe, Sarah Crewe the elder, conveyed. certain real eſtates. ited and 


his co-truſ- 


Wheeler, Mey Crete, and Thomas. Boydell, their. heirs and aſſigns «©: tee refuſed 


to join in 


of the pur- 


: Crewe, and T, homas  Boydell, and the. ſurvivor of them, and 5 chaſe- mo- 


| heirs and affigns of ſuch ſurvivor, ſhould after the death of Sarah. 55 We i, 


(Crews, the elder ſell the ſaid. eftates for the beſt price, that at the exprein of 
time of the ſale can in the judgment of the ſaid truſtees be had: purchaſer + 


and apply the money ariſing by the ſale thereof upon the truſts e 


to the agree - 


: therein mentioned; provided, and it was thereby declared and ment with the 
remaining 


1 agreed, and Sarah Crewe the elder for herſelf, her heirs, executors, Kapur: 5 
would have 


adminiſtrators, and alligns, did thereby declare, direct, limit, and been other 
we, if 1 


appoint, that the receipt or receipts of the ſaĩd Sir Ni am Wheeler, bad werer. 

1 Ney Crewe, and Thomas Baydell, and the ſurvivor of them, and 3 
KC: the heirs and alligns of ſuch ſurvivor, of the purchaſe- money to A 
a 5 ariſe from ſuch ſale of the Taid eſtates or any parts thereof ſhall be ;Z rh . 5 

LE Full and ſufficient diſcharges, for the ſame to the purchaſer or pur e. . 

cChaſers thereof, bis, her, or their, heirs or aſſigns, reſpedively ; , 

: ., 


5 able or accountable for the application of ſuch, his, her, or their . 
pPurchaſe- money, nor be any way obliged to ſee the ſame applied . e, 


22. 


f making ſuch ſales the purebaſer or purchaſers of the ſaid pre- . 
miſes reſpectively and. his, her, or their, heics, and afligns, ſhall > ec Wy: 2 1 
hold and enjoy diſcharged from all right, title, claim, and. res SF nw” 
13 nk Cres 
nn demption, whatſoever of each and. every perſon or perſons chic Les rae 
I ; VE under Sar db Crowe the elder or any of her anceſtors ; and if 
E ft the ſaid Sir William A. 


5 4 . executors, mindest afligns, from time 10 , 
5 time to deduct and retain out of all or any of the moneys, Which . T 
8 would by virtue of theſe preſents or any truſt therein declared - 
dome t9 their or any of their hands, all coſts, charges, Oc, which Z 9 8 
_ ._ - they or any of them ſhall expend or be put unto, or in any wiſe e, eee * 
ſuſtain, in executing or performing the truſts; and that they the HE 7 .. | 
8 aid Sir William Wheeler, . and bomas Baydell, and the D. of has. 4 
| 855 e . // oe 1 Per 
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N furvivor of chem, his Heirs, executors; adminiſtrators, or ee, 
"ſhall be charged and chargeable only each of them for and with his 
od reſ ective receipts, Payments, acts, and wilful defaults, and 
not the one for the other ; nor ſhall they: or any of them be 
charged. or chargeable with ; any ſum or THE of. money other than 
fuck as ſhalt” aQually and reſpeQively "cond come to His or their own 


KOH 


hands ſeverally and reſpectively by virtue of theſe preſents, nor | 
with, any loſs, which gy eps rn in 1 paying, or DR ' 3 


re ov nor + with any 53 which indy! Hah en. n-relative 1 to any of 


4h truſts' aforeſaid, without h his | or their ref | ive ue Aae, 0 


N VVV 55 PW e n 
eee marklage took effect; after which Ser ab Ov we 9 
„ and Thomas Beydel! died. Sir William Wheeler being unwilling to 


Fs 30. in the, truſts after the death of Boydell * indentures of leaſe and 


77 conveyed and 
s Cligte and 


ſingular the faid premilc 5 all bis 


e co ein to e and his heirs, 5 


. . ede of 'the ſaid eſtates to » him for ee Tp a | proper agree- 


8 a Bete refused to ny; the conveyance, ede Ste Wi lan 


3 Ipkecler would join in the receipt of the purchale· money; Which 


5 185 |. the declined, The bill was therefore filed by: Mey Crewe againſt. 


r icken to compel : a ſpecific performance of the agreement. „ 
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Trude defendant ſubmitred by bis anſwer, that the receipt for the 


AW 2 money figned by the plaintiff atone will notbea ſufficient 
1 . = 1 for Ya ies. and that Sir Waltham Wheeler ought to. oin 


hy py 1 8 yo other truſtee. It would be perfectly clear, only that the IT 
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3 Bod {Sir Mi [liam Wheeler's in ns the eſtate to we 


7 nt _ be has executed, is not that fort of inſtrument, that he oughr to 
a RS 8 have ee for he did not execute the deed of are radi he 
eber att nit} T6 Sir Thames Rambaly's 

gee 3 =: Greeyftold, S A. 90e. eee 


* | BO 1 > Statute 21 "How, Bi & 4 Nothing velted 1 in vis and ug "the __ 


7 . 8 as if he was aQtually dead. The 
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8 in te other, to whom the releaſe i is e. 
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| Hap” 


| wruſtees upon truſt to ſe 


m co 


overted,' whether their receipt woul 


: 3 the power to ſell bey mat. have the 
chender, vir the 
different from that 1 ao from the or 


__ The ma 


ment, is by-making. them fiſt joint-tenants by expreſs conveys. 

ances but the mode, in which they are to exerciſe the power of 
die and to give the receipt is not by making a truſt to them, 
"a heirs: and aſſigns; but the ner repoſed their cn. 


: * the judgment of theſe three truſtees dire," that they, 


3 me ſaid Sir Milliam Wheeler, Offley WO Tt Thomas Bojdell, | 
55 and the ſurvivor of them, and the heirs and aſſigns of ſuch ſur- 15 
1 vivor, ſhould ſell for the beſt price, that can in the judgment of 5 


e ſaid truſtees be had? chen follow the directions as to the appli- | 


| ſurvivor of them and the 'heirs and aſſi 


5 theſe perſons ſhall be exerci 


_ cation of 'the purchaſe-money, and that the receipt or receipts of the 
mid Sir Malliam Wheeler, Qfley Crewe and Tom Boydell and the 
2 iſſigus of ſuch furvivor ſhall 
5 "= a ſufficient diſcharge to the purchaſer. A conveyance by them 

1 to three other truſtees would veſt the eſtate in them: but it is- 
der difficult upon the expreſſion of this deed, that the jocgment 
and that the receipt of theſe | 


ver "46 Undoubtedly it. all paſſes, at 6 
laws and in the fame, manner the whole equitable eſtate is. by n 


ty 145 1 3% ES. 
woba 25 „ 
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"7 05 This ale OE. bp » 
How-to ell founded... Whore an eſtate is deviſed-or, comeped (Ce 
Land no authority is given. 40. them.to © | 
diſcharge the purchaſer and by their receipt prevent the neceſſi g ) 
of his ſeeing to the application of the purchaſe-money, it has. been $6: 

8 d have that effect. We, 
lu a caſe at the Rollt, though. it was not decided, Lore Kenyon, then 
| Maſter-of he Rolls, inclined firongly-10 the opinion, that having | 
e power incident to the 
wer o give that ent bath; is mm 1 


power to diſcharge . pade nate by the receipt of the x10 ig is 7 i 


| : | -perſons ſhall be a diſcharge, - to ſay, that the judgment or the re- 
_  _ "ceiptof the others was meant. "Suppoſe, Crewe Rad died, and the 


_ __oftats had deſcended upon his heir, Si «William Wheeler - Rill living : 


5 8 to be exerciſed, and whoſe receipt was to be given. The 
FE Power Mo is collateral, and incapable of delegation. The caſe 


aus —ů— — nnn... 


The * would not o cure : the difficulty, e even n.if Sir Wi lam * eg. 


ible10 ſay, the heir of Crewe is the heir, whoſe judgment 
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n Got akte dr afl In that Gife the fut tbe were ltd | 
1 E the Court ſeemed to be of opition, the deviſe Was to them 
1 nerdy and tae * 3 mut "iy FROG: ee 
T 8 ſome bill 18 fled 5 Av a are to have the purchaſe 
GET „ or Sir · William Wheeler can be 
. din, it is not poflible to ſay, the purehaſer rr para 
© © _ Þthe application of the money. The defendantithereforeicanndt be. 
Fo  _ -oompelledio take che eſtate upon che mee of one truſtee only. 
; 8 f CCT B . b N 111 Sie at T Ya 
5 e a perſon refuſes ts accept a truſt, A ie preciſely the 
: 85 dame as if he was not named: Smitb v. Meeler, ent. 128. "The 
1 TY Power is not collateral; for the ſale is part of the truſt and the. 
=. purpoſe, for which the eſtate is veſted in the truſtees. Anton | 
% eral v. Gleg, 1 Arb. 356 (o) illuſtrates this as tothe principle 
F I chat the diſcretion is left to all the een V1 e 
ee eee ee be bet l, de 
1 the plaintiff. If he had renounced, as än the cafe, that has been 
1 put, he might diſſent, here no eſtate paſſes. The whole eftate 
4X would have been in the plaimiff, exactly as if the two oiher 
tees had "mg in the ”_ 0 the teſtaror.» He would have been the. 
3 EC Sts 1 have managed 3 
3 he has 2 de nl, a We away the eſtate. "Thar 
3 1 rt of the truſt, that conſiſts in the application of the money, he 
$ 8 could not convey away. The hazard probably is not great: Wr 
= i do not know how to make the purchaſer run the hazard. Taking 
=o the title with knowledge of the truſt he would be boutmd to ſee; to 
. the application of the money. I do not feel, chat I can make th. 
. purchaſer paſs over this objection. jj ²˙ ON Ong 
5 . 2 . 5 [17 090 ee TE E 9 IILV DL R. 1 tf; 
8 0 ä Had you not better file ariother bill e of the O FURY que 
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4 ever Eat 411 kits 4m dite! . eth # Bikes 1763, 
. and deviſed all his real and perſonal eſtate to Jahn 
1 5 Deuser and Wilkam Satteld and their heirs, upon truſt to pay the 
2 rents ariſing from m his eſtate at Wincanton in the county of Somer/er, 
_ called Frangßeld Aldermead and the Black Lyon Ion, of all which 
1 be was ſeiſed in fee, to and for the education and maintenance of 
his nephew William Capper during his minority, or for putting 
bim apprentice, clerk, or in ſuch othet manner, as ſhould be 
approved of by his executors ; 3 and afterwards upon truſt to per- 


mit bim to receive the rents and profits. thereof to his own uſe for 


ninetyenine ears, if he ſhould ſo long live: but if he ſhould die 
before the expiration of laid term of ninety-nine years without 
+ lawful ſue male living at His deceaſe, he gave the Tame to his 
7 nephew Fames Capper for the reſidue of the faid term of ninety- 
= nine Years, 1 if he ſhould ſo long Hive: "The teſtator then among 
- ſeveral other legacies gave 1001, to each of his faid nephews William 
I and Jane Gabber; to be paid to them, if ever they ſhould attain { 
35 the age of twenty-one years: otherwiſe to fink into the reſiduum 
of the teltator's perſonal eſtate; and he ordered the intereſt of 


"= 2000. due to him on the Wincanton turnpike to be paid to Anne 


8 Tarway. for the maintenance of Peter 7 Farway Gapper, his ſon by 
- er, during the time ſhe Tthould continue ſingle, and to take care 
ol him herlelf, or till he ſhould be put out apprentice or to ſome 
bo, buſineſs, as his executors ſhould approve z. and for which they are 


d to affign any part « of the ſaid 200/.: the reſidue to be paid to Peter 


Nau Gapper at twenty-one or ſetting up his buſineſs; which 
= mould be thought beſt; and the teſtator deſired, that all the oy 


= of his money, whether due upon bond or otherwiſe, after pay- 


ment of his juſt debts and fi funeral expences, and alſo all his h 


5 hold furniture, plate, jewels, watches, books, and every, ſaecies. of 


_  geods;and. chattels, ſhould be ſold as ſoon after his deceaſe as 
polis; and that with the monies ariſing. therefrom an eſtate 
= ould be purchaſed by the ſaid John. Dennet and William Salkelg, 
led in the fame manger; as his ſaid eſtate called Praugfeld 
| $a and the Black Laon Inn were heretofore ſettled, in -Y 
Z for the uſes there and hereinafter mentioned: that is to ſay, to bis 


| nephew ſaid In illum Capper for ninety-nine years; if he Diould | 


e long live; and after bis deceaſe to Mn male z and in de- 
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ſame rea] 


heirs; and 
| gave every | 
thing, he had 


will to A., 


B: B.is te- 


Thu ak. 
; Teftator de-] 9 
viſed real 1 


Sate to 1. 
in tail male ; 
e remainder 
over; and 
gave a ſum 
of money ian 
truſt to be 
laid out in 
land, to be 
ſertled to the 
ſame uſes: 
by codicil he 
deviſed the - 


eſtate to 3. 
and his 


given by his 


in as ample 
a manner to 


nant in fee 


of the real 
eſtare; and 
is entiled to 
have the mo- 
ney paid to 
him. | 
Truſtee | j 
charged with _ 
inter . | 
t | : 4 4 
* 1 1 


1 _ Caſes in Chancery,” | * 
ben aer for the refidus'of the faid term of kno years | 


to his nephew ſaid Fames Capper ; and if both ſaĩd Milliam Gapper 


& and James Gapper ſhould happen to die without iſſue male living 


„at their reſpective deaths and before ſuch. iſſue male ſhould attain 


the age of twenty-one years, he deviſed all his eſtates in poſſeſſion 


and reverſion to be equally divided among all his ſiſters and their 


| heirs for, ever as tenants in common z and he appointed his truſtees ; 
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N Th 3 cud he. 2d of 1 EDS 1260 hs wha. re- 
_ citing ſeyeral of the legacies given. by the will diſpoſed of them 


j to other perſons; and he gave to Peter Tar ua yy Capper. the two 


legacies of 100/.; which were by the will given to the teſtatbr' ; 


n 


6 48 . The codicil then proceeded thus: VVV 


b 


Ne. Figs 4 * 


11 Aud do alſo give all my eſtate called the. Black 1 Lyon - 3 hs 


7 5 «. field and Aldermead which were before. given to my nephews 
« William or Famer Gapper unto my {aid ſon. Peter and his heirs 


And I do alſo give, every thing I had given by. my ſaid will 


& unto either of my ſaid nephews, William or James Capper I do 
„nom deviſe and give the ſame i in as ample a manner to my aid 

+ ſon Peter but if my ſaid ſon Peter ſhould happen to die before be 
1 attained the age of twenty-one. years and without iſſue then I 
e oo order the whole of this my codicil to be yoid and my will to be 


« and remain in full force Inſtead that I give to my maid ſervant : 


- Fu 2 ned a 2 8 of {59% inſtead of the legacy of 201, left 
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The wii "Sk in May I 767. e proved the will, 1 


ple an attorney to act in the truſt; w finally Keul the . 


truſt account with him upon the zoth of May r 769 leaving a 


balance of 3751. 3% 11:4, in 4k hands" of Deunet ön account 


2 


of the truſt. In 1% Denner died, having appointed — 1 | 


| Broderip his executor and teſiduary legatee ; ; who proved the wi 


and died in 1774, "having appointed Bennet Chimbe his br 


and refiduary legatee. Fier Tarway Gapper having attained'the 
age of "twenty-one OO) a benkruße in 179 * e eee 
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the ee way be paid to We 
with. intereſt from che ume it came into the hands. of 
that: be taken of the perſonal eſtate, 
debt, 2c, of the teflators Can Dennet; and Broderip; and 
that, i che Court ſhall be of opinion, that the reſidue of Gapper's 
ken eſtate ought ts be ad in ent _ be 9 
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«i to 8 ie ** . ths 1 6. ere _ 
as anſwer, and were admitted by agreement: EET IL, 7 

Tue dete ndant Combe bad no notice of the e wy ” 
your 1784. Dennet was the, ſurviving truſtee.  Aﬀets were a 
mitted. A doubt arifing as to what eſtate Peter Tarway Gopper 


Was entitled to under the will and codicil, the opinion of Mr. 
| Fearne was taken in 1785 51 WhO adviſed, that a ſuit ſhould be in- . 


 Hined. Other opinions were taken. In 1787 the Solicitor for 


Peter Ta ara Capper took an opinion. Drafts of a bill and 
er were prepared at the requeſt of che defendant 8 Solicitor. . 


9 upon the bankruptcy various propoſs le for ir 
| . ahn the Gefendant ; 1 8 at 151 9 0 fuir yis comme nced 


"The Aeteadent wy his aufer gait Ihr 1 was + wk ready 


to pay the | balance ; but was adviſed, that be could not with ſafety 


on account of the oppoſite claims. under the will; and ſubmitted, 2 
2 " that he ought not to be charged with intereſt ; "eſpecaily as ex- 
2 for a very. ſhort time he had conſtantly ſince the death of 


3 % had in the hands of. his bankers, more than the faid ba- 
8 lance; out of which he would have paid it, if he had known it 


Ni 
4 Was . and that he, could have paid it with fafety. | . 


ee and Mr King for th frre r ve 1e 


el e, whether the money is to be Jad, in n or. 


be handed over to the plaintiffh 1 in che right ol Capper, as being 


5 gde to an eſtate, in fee, or. an eſtate tall with . no remainder 
oper. The The teſtator clearly meant to give a greater intereſt to- this 
natural child by the codicil than. he had by the will given to his 
nephew 


1 in what eſtate che plaintiffs, as. repreſenting, - Peter T arway Gapper, 


s. He did not mean, that his nephew ſhould have the 
_ abſolute intereſt in the real eftate or in that directed to be pur- 
chiſed. They were to take in ſucceſſion an intereſt for ninety- 
1 1 nine . with. a remainder in tail. * the * ſon 5 
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be | gefendant 1 d 15 petition to the : Maſter of the Rolls 
: ane the Statute, 7 Geo. 2. C. 20; by whic k it is enäcted, that 
9 upon a bill of forecloſure the Court upon W jon by the de- 
fendant, having a right to redeem, and upon admiſſien of the right 
and title of the plaintiff; may, before the cauſe mall be brought 


1 to hearing, make ſuch order or decree as the Court could have 
made, if the caufe had been regularly brought to a hearing : Pro- 
_ vided, the Ae Hall not extend to any caſe, where the perſon N 


7 againſt” awhom the redemption is prayed, ſhall by writing, to be 


deleted, before the money ſhall be brought into Court, to the 
attorney ot ſolicitor for the other ide, infiſt, eicher, that the party 


& . 


bas no right to redeem, or that the premiſes ire chargeable with 7 


face of the mort- 


other principal ſums than what appear upon the 


. 8 gage; or hall be admitted upon che other ſide, or here the right 
1 redemption ſhall be controverted by different perſons; nor 


thall ou" BY. 1 ae to dow grad bags 1 or Incume 


Of 


IP the e peficion 165. _ Stake ks this n PR 
"2 whe the principal ſum had been reduced to 340 ll, and that the 
intereſt was paid up to the 4th of Auguſt 1792, a decretal Order 


Was made at the Rolli; by which it was refetted to the Maſter 


"= take an account © ak what was N To word ee 0 


4 


be Maſter . e 1 i payaicnts had "pA lags 
on account of principal and intereſt; and upon that evidence, 


which. Was obtained by a "Commiſſion iſſued into Cumberland, the 


4 5 Maſter ftated by. his Report, that there was due to the Plaigtiff 
pon the mortgage in the decretal order mentioned the principal 


5 5 ſum of 2404. only; and that the intereſt pad: the ſaid * 
Was paid * to the 2 of 12 4 ©. 5c +5 


or were taken to che Report: 1 TY ATE abe Mater 1 
| | conſid, 1 55 e 55 5 to the 8 e the ene 3 
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———— 


7 28th. 
"74 1 
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under the 


Statute 7 Gt. 


2. c. 20. 
muſt proceed 


upon ad miſ- 


fion of the 

princi an 

intereſt due 
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mortgage; 1 A 


and the Ma 
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in the aa Ol mentioned the principal ſum or 340 1 . 


whereas the Maſter ought to have certified, that there is due to the 


aid complainant up6rt the fad Worwitge te ele of the principal 
fy m. of 392 l. 5 34.1 in the bill mentioned; the defendant hav- 


444 1 


ing by ſuch Decree or decretal Order admitted, and * fact bebe, 
- that the laſt mentioned principal ſum is due: 3s Ws 


gage in che faid' Decree ar decretal Order mentioned bad. been paid 
| up to che 4th of 
00 that the Whole of the intereſt from che Ach of A 778 


te the 18th pf November; 1 794, when the ſaid compfainant ook 


e premiſes compriſed inthe ſaid mor! ry 
"ow 20m arial to TR a ſuch vr: 


; "ſt 5 SI «>. Th * 


1p 


"ud! e 1 he 0 ö 8 of 9295 re- I 
| fetence, under this Szatute is, that the defendant. admits, that the 
Fi and intereſt is due. Inſtead, of proceeding, upon that ad- 
miſſion the Maſter has permitted an examination by a Commiſſion 
into Cumberland They have brought back large | depoſitions, 


ſting a great number of / looſe. converſations z. from which. it is 
Wong reg part of the money due upon the mortgage has been 


| reference. Unleſs they agree in that admiſſion, the Court has no 


. Bill for the nll cütkädked, that alas 
| nay is to o be made as e e N 5 : FR 


SUR 


1 eee do not x fn, what 1 1 is to . 
| Statute. 'T think, if 1 it had been attended to, the Order ſhould not 
| have been made. The ſtatement of the petition is, that only 340 = 
is due. I do not know how to get rid of the objeSion, that the : 


| Maſter N not te hate 885 into o the PER) e eee 


20 ws 0 | 2 F Kaos +... 
i : , ö | t * * 7 * 1 Rag” 2 * #\ 1 # 1 vi þ 4 * 
8 1 »A 4 — 1 * 5 1 * 2 a Sig > 4 l 1 C : 
984 N 5 LA PLA - e . N . : TY : 
of 1 JF 38000 x 4 I * 2 2 5 1 N S n 
f . * 18 * * TS AS "v5 400 oe . 
; * 4 = NS © ; te Fa 2 I 5 
A . Ah 
: BLAH p "CFO — 3-4 : * 4 : W 
42 s. Fa TENT? A in®. - + 7 Fl bs + 
* * 8 1 of F 8 N . o 
0 s 1 « ; . N e 4 \ ; 4 wa Vt 
1 7 W i * 5 4 \ 4 k 1 by A; ht bi 0 * 1 1 4 : 1 . 93 
P % * 


Lets 


Te Solicitor General deln a plied to by as Lord en Z 


ks, that if the 3 e the N _ WO 


#1792; whereas, the Maſter: onght to have 


i is to do away that admiſſion, which is the 
8 upon which the Court by means of the Statute make the 
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- the fact, he may: anſwer: then, where he has Applied to ſtay pro- 2 2 1 | 
. when the plaintiff was aware of the objection, and the 1 3 1 
_ plaintiff has not admitted it, and a aa ſive, the Court eee I 
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an inteſtate” Rating, that the reflator and the inteſtate” bad NN 


* | by his aoſwer 
vols detnands'ngeinRt each other; and that upon a balanice of ac- ON - 1 
_ <evunts; which were unſettled, a litge ſum Was due to the teſtator. oe 


The bill: charged that the defentatits'as admitiftrators had polleſſed l. 


agaipſt the | 
_ affets of che inteſtate more than fufficient to pay debts, including inteſtate 3 


he plaintiff's" demand ; and prayed, that the defendants ait Mes 
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and all claims upon his eſtate: but as the plaintiffs demand was _ 
not aſcertained, they did not admit aſſets; and they inſiſted, they 1 
were not bound to fet forth any account by way of ſchedule ; „ 
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on 1 1 feiſed 3 in * * o* real, 05 | poſlſes & 
"of land died — ſonal, eſtate, by his will, dated the 13th © of June 17 34. Geviſed 
. _—_— his lands and hereditaments, (ſubject to ſome annuities long fince 


rchaſed 4 n or 
and; the , any other of his younger ſons ſhall attain twenty- one; Which 


STE a firſt happen: in caſe he ſhall have no younger ſon, that ſhall = 


held not li- 


7 able to the re t to attain the Gid age, then until ſuch only ſon ſhall attain the 


ruſt; the 5 
E . ſaid age; in truſt, that the clear rents, iſſues and profits, of the 


: e. premiſes (after all charges and reparations. deducted), (except a 


F hat they dwelling - houſe at Lebeſlen and the gardens and orchard thereto 


| were pur- 


cle in belonging, which the teſtator directed to be enjoyed by bim for 
ee 8 his own uſe for the term above mentioned, be preſerved and im- 
1 proved, and the ſame with the produce thereof be laid out and em- 
ployed in manner as hereinafter directed with regard to the over- 
Plus of his perſonal eſtate; and when and as won as his ſaid! ne- 
phew Jobn Lackyer or any other of the younger ſons'of his ſaid 
5 8 . brother Thomas Lockyer born or to be born ſhall attain twenty-one, 
£1 then he gave his ſaid. dwelling-houſe, orchard, and gardens, and 
=—_— other his ſaid- lands and hereditaments thus charged as afore- 
ſaid unto his ſaid nephew Jobn Lockyer, or unto ſuch other, as for 
the time being ſhall be a younger ſon of his ſaid brother, and ſhall 
5 firſt: attain the age of ene-and-twenty. years, and to the heirs ang 
85 aſfgns of ſuch reſpective younger ſon for ever: but if his ſaid 
ON brother ſhall have but one ſon, that ſhall live to attain the faid 
Age, then the teſtator gave the ſame unto ſuch only ſon, his Heirs 
And aſſigns for ever. The teſtator then reciting, that His brother 
7 Thomas and his eldeſt ſon, Fo ep To ſon Lockyer or one of them 
Vas entitled to the. fee-ſimple or other eſtate. of inheritance in 
_ Hnds called Cheſter Meads 1 in the county of Somerſet, directed, that 
| 1 "a faid rothen. e or his on I 755 or ſuch as ſhall have a legal 
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by ones upon. which Tate pb Ti 0 Ven Lockyer, became, and continued 


- Ih _ ried; and by bis will, dated the 26th of ag 279). ende! 


85 1 a me at my < dereaſe whereſgever or. Ude rer inany* manner 'or? | 
„ « -wiſe the debts which 1 ſhall owe at the me of w * deceaſc. and: 


| Ge es en convey. che fd 
and purpoſes, as near as may be, as the teſtatot 6 ſaid, Jands and... 


ts dach worldly e 3 ae e 
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hereditaments are hereby. deviſed; that there be paid, to the aid * F 

. ſuch, in hem the {aid premiſes ſhall, be ; 
then veſted, and ſhall execute, ſach.conyeyance, the ſum of 30090. 

out of his perſonal eſtate in lieu of the lands to be thus conveyed 

and ſetiled: as- aforeſaidi; and as to bis perſonal! eſtate, after is 

debts, legacies and funeral expences deducted, he gave the ſame to 

his laid brother Thomas Lockyer, whom he made his executor, in 

truſt, that he improve the fame in the beſt manner, as he ſhall 

an proper, until ſuch ſon as will be entitled to is lands ſhalt 

attain the age of one· and- twenty years; and then to lay out che 

| {ame and the produce thereof! in the purchaſe of other lands of 

| inheritance, and do ſertle and aſſürt fuch new- purchafed lands to | 


5 and for the ſame uſes, intents andpiirpoles, as near as may” be, as 


- his lands and hereditaments are deviſed ; and he declared his will, 
that no part of the eſtate thereby deviſed be applied to the main. 
| tenance of education of his {aid brother Thomas's ſors during their. 
' nonage3 ; but that his brother beat the ſole charge of ſuch: their 
maigtenance; s and in caſe his ſaid brother "Thomas fiall'have' 0 
bon, th at ſhall attain the age « of one-and-rwenty years, then he gave 
unto bis niece Betty Cleve the ſum of 00. L And alF the reſidue 


of his. eſtate both real and perſonal he gave unto bis faid . : 
nen, bis Heirs, ie and ö AS; 
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"The teſtator died in” Nöbenber following; ; at ik Rüger . 
| Thins bis heir at law, and o/eph Hen Lockyer and abi Loc ver, 
= two. ſons of Thomas Tockger-theg 1 living. Jobn Lockyer, the Jy 
- younger ſon of Thomas, died in 1751 NN the age of twenty 


dilf bis death, the only. ſon. of... 71 bomas Lockyer. 15 1753. * 
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in the following terms: 
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ly unto 
my dear wife Maria Lockyer to be by her her heirs executors/ad- 


4 miniſtrators and afſigns peaceably and quietly held occupied: and 
a. enjoyed for ever free from the claim or demand of any Sher 
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aka Talker pon. 98 dead * his 8 Jobn 3 en- 


1 upon and took: poſſeſſion: of his real and perſonal. eſtate. * 
Rs: N Foſeph. T0. Hon Lockyer having attained. the age of twenty-one upon . 


the 15th of February 1749 was by his father put into poſſeſſion 


9 of the houſe, garden, and eſtate, of the teſtator John Lockyer : 
1 but a ſhort time afterwards T homas Lockyer. re-entered on the Rid d 
cſtates; and continued in poſſeſſion and receipt of the rents and. 


profits and produce of the real and. perſonal- eſtates of the teltator 3 


5 Jobn Lockyer till bis death. in July 1785. Vy his. will, made . 


1 - ſhortly before his death he gave all his real and perſonal eftate to. g 


his executors, upon truſt o PA he intereſt, dividends, =o pr 2 ; 


duce of the perſonal. eſtate and the rents and profits of the real to. : 
wells the ſeparate. uſe of his daughter Mary | Smith for life; and upon her . 
85 deceaſe, as to the perſonal eſtate, to pay the principal to her chil- i 


dren according to her appointment, if more than one: in default 
of appointment, equally ; ; and if but one, to that one; and on the 


| deceaſe; of his daughter he gave, deviſed, and -bequeathed, his real ag 


Ny they. filed the bill, claiming under the will of Tofe 1.4 Ti 0 n Lockyer, 2 


cltate to her ſon Ti bomas Smith, bis heirs and ee fo Ir eher. Ws 
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1 Wk der 20 Fg 722 705 on. dockyer were eflablithed; 1 
it Was referred to the Maſter to take an account. of the perſonal 
eſtate of the teſtator Jobn Lackyer,. and, of the rents and profi s of 
his real eſtate acerued ſince his death; received by. Thomas Lockyer. 


in hie BleftnG,. or. by £awar 4 Hbelipe and Samuel Smith fi Ince his 1 
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death, or any of them, e; and the Maſter Was directed to in⸗ Ts 
quire, whether Thomas Lockyer. received any and What ſum : of 4 


money for fines upon renewing the leaſes of any and what eltates 


of John Lockyer, the teſtator: an account Was directed of the per- : 
; ſonal eſtate of Thomas Lackyer, and of the debts, legacies, and . 


7 neral expences, of Fohn Lackyer ; and an application. of his per- | 
5 ſonal eſtate in the payment. of his debts, Ec, in a courſe of admi- 


5 niſtration; and the Maſter was to inquire, in what manner Ti homas _ 


5 Lockjer oa” applied, and diſpoſed of, the perſonal eſtate and the. 


1 rents and protits of the real eſtate, arid the money received by fines 


and renewing the leaſes of Fohn Lockyer” s eſtate ; and whether he 
3 laid out or inveſted! the ſame or any part thereof in the purchaſe of 
E_ - and, what eftates ; and particularly it Was ordered, that the 
5 Maſter ſhould i inquire, what eſtates Thomas Lickyer purchaſed after | 
5 7005 pb Tolſon Lockyer attained the age of twenty. one: but without 


5 prejudice; and the uſual directions were given for taking the ac- 
| counts and diſcovery of the matters aforeſaid; and that all deeds 


1 and writings relating to the freehold and leaſchold eſtates of Jobn : 
1 Laclyer deviſed to che plaintiff by the will of Ho oe pb Tol, {fon Lockyer 4 
by ſhould be delivered t to the Plaintiff upon oath; and it was ordered, . 

' 6 that all deeds and writings, relating to the eſtates purchaſed | 'by 5 
1 Thomas Lockyer ſince the year 1750, in the cuſtody | or power ok 


any of the parties, ſhould be produced by them before and left with . 
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he following Points: „ 


and Smith ſince bis death; ; whereas Jobn Lockyer by his will di- 
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and' farther direQtions f 


1 This" we” was 6 ed at the ebenen er this "defendants 'ypon bo. 


3 1 ift, As 40 the. den to to . an account 85 is [ER 11d 7 15 
1 fits of the, real eſtates of the teſtator John Lockyer accrued ſince 
_— bis death, Teceived by Thomas Lockyer and the defendants Phelips | 


5 : rected, that. his e at Iichefter ſhould be enjoyed. by 
- bis brother, until his ſon Fohn Lockyer | or any other younger Þn, i 


: 8 an, golf Hs ſhall attain twenty done; which therefore * vn 1 
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> -_ Az to the general account directed of __ rents 100 8 
of the real eſtate 'of the teſtator John Lockyer accrued ſince hi: 

death, received by Thomas Lockyer, and by the defendants . 5 

_ bis death: the petitioners inſiſting, that the rents and profits of 


the real eftate of John Lockyer acerued aſter Fo/eph Tolfon Lockyer 
= attained twenty-one in the lifetime of Thomas Lockyer are not 


dis poſed of by the will _ _ IR and e to . 
as heir at „ 


Jay, As to che direltion to inquire; hb ait 2 8 


- after Joſeph 7. olfon Lockyer attained” twenty-one: the 
_ petitioners POE: 125 Fry” was no N for direQiog 8 
much inquiry: e . 


__46hly,. As to the direction, 10 all FEE» 5 writings relating 
to the eſtates purchaſed by Thomas. Lockyer ſince. the year 1750 in 
the cuſtody of any of the parties ſhould be produced before the 
Maſter: the petitioners inſiſting, that the plaintiff has-no right to 
i production 3, particularly as the ſame belong to perſons, who 
have purchaſed ſuch. eſtates, and are become legally cd Long | 
WM TO on . 8 parties to the fait ; = 


7 an goo made 0 on © 0 34 of Aa 1599 upon, the then 
< rehear 


1 the Hs 2 ot; any 'of the faid ikea: or V Wis ſuch pur- 
chaſe⸗ money or any part thereof v was paid by Thomas Luther out 
of the perſonal eſtate of the teſtator John Lockyer or the fetits of 
his real eſtate. or either of them: but he found that Thomas Lock er 
was in his lifetime : in the habit of laying. out to the . 
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ring it was ordered, that the decree ſhould be varied ſo 
far as it related to che account of the 1 rents and profits of the dwell- 
| des hanse, garden, and orchard, at. Lelgher, mentioned in the | 
Will of the teſtstor Fobn Lockyer, from the time of his death ; Þ 


and it was, ordered, th at Tuck: account ſhould be taken from te 
time of the 
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money in land. x ByoiG- G82 he ds 
that where a man is bound 10 do an act, and he does what = 
7 di do de me 2; is hall be takep'to be done: by him. 
FFF This, 
ente is not ſtronger r than that. Truſtees were there to be inter? 
_ poſed, and het ae tu be done: but there was no interpoſnion 


wn e advancement to che truſtees; and- it drs decided upon the 
moral principle, that he ſhall. be intended ta dif ; the. dbliga» 
4 don Lerhmere' v. L ubmkrt Fon. 80. is ver ſtrong ta: the fame 
pee There is 10 difference;imabaticaſs, put that the ſum was 
ee ain die it ie a balange5 in in hands of humos Loet yer 
lia fror the eſtate 61 nis Grachuril He was to lay it out bim: 


_ 30 dufte was interpoſed 7:00 intervening ct was 10 be dons | 
Ae reteives the rents and profits during the minority of hiv fon; 
5 And he WG Bound 


the moment that ſon cane of age to lay 


5 bu the fund in EY Having -this mo in Bis hands e does 
ale Land. * It i is aſcertained, that he did qurchaſe| eſtates after 


ſon came of age. Ik chis docrine cannot be maintained, the 
\ere” is no fund without reſorting tor the 
„What ſums of money 
aha be ankverable | 


A 


boy a” Sbm v. Soto clen are upon à cota y 
ale: of; that Where a matt Wes ititelltte, as between: the perſons 
it at al eſtates, taking 5 from 
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— Gorden v. Sonden decides nothing but as between real and per- 
| ſonal repreſentatives upom an inteſtacy, It is Haid, Lord Thurlb : 
decided, that the attainment: of the age of twenty ⸗ one by the ſon 
of Thomas Loclyer was the time, at Which the money was to be 


Was ihitended to: be Nee 1 Sotoden v. ebe ne dif- 
__ feulty aroſe from the terms of the ſettlement; for if it had been 
fimply a covenant to lay out money in land, without more, it 
would have been preciſely the caſe? of Leubmere v. Lechmere. 
The Maſter of the Rollt had no conception, that if the eſtate had 
been deviſed, he could have made it reſponſible otherwiſe than as 
it was aſſets bound by the covenant : hut he took it, that as no 
1 diſpoſition was made of the property, it was to be pre- 
ſumed, the intention was to perform the covenant, Could i be 
| conſidered upon tbat caſe, that the lien was to defeat other ſpecialty 
po. ereditors or judgment creditors ? It was not argued, or thought 
of This therefore cannot apply to the caſe of. a truſtee baving 
9 modey in his hands which he is to lay out, as opportunity thall 


Das preſſed for- It did not appear, what tlie circumſtances wete; 


5 would be entitled, it is clear, t 
there was no truſt ta lay out the money in land. He acted upon 
the idea, that he was owner of the rents and profits during his 

: fe. From bie ſubſequent conduct it cannot be ſu 
intended to do this. At leaſt it is neceſſary, that the thing done 
| ſhall perfectly tally in all its parts with that, which the Party is 
bound to do. \Suppoſe, the obligation was to lay out the money 
ia lands in Oxfordbire, and he had purchaſed lands in Buck- 
925 ingbamſbire: ſuppoſe, he was bound to do it at the end of one 
N 07 and he did it e could the Court ai the. pre- 
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real eſtate, at the ſame time FOG gh deſcent that real he m6] — 


would not have acted according to cis truſt, if he had laid qut the 

; fund during his life. A 

| laid out by his executors aſter his death. From the degiſion upon 
the rehearing, that 7. bomas Bocg yer was entitled tojthe: houſe 1 
Hebeſter during his life, as it could not be aſcertained, whethe: 


benelit of a contract entered into for converſion of perſonal into 


which; it it was to be pre ut 


offer, in the purchaſe of land. No ſuch caſe is to be Found. 


laid out in land. The decree has no ſuch deciſion. An inquiry 


or whether there were perſonal j aſſete dri nöt- 7. vomas Lockyer 


ording/ to the will it -might have. been 


ere would be a younger! ſon, or, whether 9b Talon Lockyer | 
at, as-long as Thomas Lockyer lived, 


ppoſed, that he 
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e of an intention to execute” the wats! mil ww" 15 

is the common caſe of à perſon dying Without aſſets; who has h 4 N 
his life laid out large ſums of money in real eſtates. The . 
J "that in ſuch caſes the realeſtate is not anſwer. ©  Þþ} 

_ able: burſnct is the Law; arid there is no Equity upon the ſübz. 
je. Suppoling itto/have been a truſt in Thomas Lockyer to la 

_ ourthis: money; it mult be inquired, Whether theſe purchaſes are 

- for the benefit” of the” objeQts of the” truſt. © The Court cannot 

|  hold/ aſſets to be bound in this way. If the purchaſe" is not ee. - 
pres for the porpele ok the truſt,” there is nothing, upon which — 2 
- that intention can be preſumed; and then the "only queſtion is, 


_ whether 1 ot” On o a: debt in its e a be 2 
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5 * broader principle, than they chooſe to ſtate. They only 
wake their demand for the deficiency of the perſonal aſſets : but 1 

- their principle: Will go to all the purchaſes ; ; if they can trace the 

5 money in his hands at the time. They muſt aſſert this, that in ld 
"oy all caſes, where there is a truſtee. of money to be laid out in land, 

if he buys land, that muſt be conſidered as done in execution of 1 

WED bis truſt. Then they muſt claim all the land, he has purchaſed _ 
| 1 from the time they ſup] ſe bim clothed with the truſt. All the 1 


K 


money, that came into his hands, they muſt ſay, is the en Jag = 
te land; and chat he 271 it in execution of * truſt, 
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_ 1 cannot ſtate any authority except 'thoſe, that have been men- 


tioned: but there is no authority againſt it. The general caſes 


buae been, that when a truſtee has money in his hands upon Fo,” > = 
55 perſonal truſt, and lays it out in land, you cannot follow mat 9 


land, except under ſome very particular eircumſtances. In Lech £ %% 0 
_ v. 'Lechmere not one of the circumſtances occurs, which: are . 9 
_ © now: apprehended to be neceſſary; The purchaſes' Were not made 00 1 1 
WE with the. ſum of 24,000 J. nor with the other ſum of 6000 l., __ 8 1 
Wo 1 with different ſums from time to time, not in the aggregate making „ 70 F 0 1 
up that ſum of 39,5004; and even between ſuch creditors as re- — a 
FE preſentatives, between whom your' Lordſhip has been in the habit Wn” 1 4 
Ip of foying. ee. is no Equity (9), yet between ſuch e the . „ 


A See ch » V. Parker, ante, ral, 1. «27h nd he cake thery cited, and l, 11 4 15 a | . | 5 4 
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* * 8 of a ereditor, . ial b bi held: vat Wer, 


Lord Kenyon, I admit, made the [decifion at the Rolls with great 
keluctance The prineipie, as it is handed to us by the Report, has | 
1 to do with the character of the party: but the principle 


ii that where a man is bound to do an act, and does What may 
enable him to-do i it, he ſhall be taken to do'that in performance 


of what he is bound to do and that Between repreſentatives.” It 


is ſtronger in favor of a bong fide creditor than of a mere volunteer. 


When once a fon. attained the age of twenty=one, it is impoſſible ; 
to deny, that there was a ſon, Who by himſelf or "his Tepre- 3 


1 we ſhalt be wadeafiond tr inte] ts fariaty e ir 
S mi . Is pooch Ny" his en ein be: Nee _ 


 ſentatives could take. If 7. bomas Lockyer was not bound to lay 


ot the fund during his Rfe, neither was his Etecbtor ; for then 


de fon attaining the age of twenty-one was the only: perſon in- 
' tereſted; and 


3 = i would take the money. Lagtee, Lam bound te 80 


ide whole length of ſaying, I have a right to claim the Land and 


to claim ali the rents and profits of the land; which does efeare 
We”: difficulty: bur that depends upon the Killer confideration; 
| whether the principle I have ated, that beibg undet an 6bligation 


de Mall be taken to mean to execute it, does exiſt. It 18 very 
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1 engagement by his own act. Before you come at your 
_ preſumption, you” muſt make oy _ Lockyer fel 
a that 1 > Ce ROT IR OD a 155 55 i 


„ 1 wiſh 1 cont he your phil for if Fro g go — bf; 1 
5 could go a great way farther; and it would not be undeſirable to get 

to that point; for I ſhould hold, that all real eſtates purehaſed 4 

a man indebted: were aſſets for the payment of his Gmple contract 
 Yebts. He is under a moral obligation to pay his ſimple contract 


_ debts; and to diſpoſe of his property ſo 3s that his creditors 'may 
have acceſs to it! If he purchaſes land, he is under an obligation 


10 charge that land with! his debts. The eaſe before the Maſter of 
the Rolls, which you tay wasdetermined upon great conſideration, 
1335 to me to go upon a very obvious and clear preſumption. 
the 19 Was under an obligation to * out 20000, in a 1 8 
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1 Me TEN out in the purchaſe of land 1 Fou "PE 179 
_- Hardly get a nearer purchaſe to the ſum of 2000 /. The daughter ; : | 
dame, not as a volunteer, but a daughter, who, if the could varies 4 
not raiſe the preſumption, : and the land was not to be held to have = 
been purchaſed in performance of the obligation, had a right as a 8 
ccreditor to have the ſum of 20001. raiſed out of the perſonal eſtate. _ 
The benefit, that aroſe to her from fixing the charge upon the land 
1333 was perfectly contingent. It leſt the perſonal eltate | 
more free. The ground of the determination was, that he muſt. 

be prefumed in making the purchaſe to have intended to fulfil bis 
obligation. "1 can find no caſe, no authority or principle, that 
enables me, where there is not a ground of preſumption, where in 1 
point of fact 1 muſt be ſatisfied, the party did not mean to execute — of 
_ he truſt or conceive himſelf to be under a truft, to hold, that the | "2M 
"eſtate, he purchaſed, is. ſubje&t to the truſt. I admit, be Was 1 
under a truſt; and if 1 bad been to determine upon the conduct of 
"Mir. Lockyer, this Court would have taken care, that the rents and 

| pr ſhould have been laid out in land; and more than that, 1 
would have taken care, that he was improving the eſtate during | 

| He'fimme he was to have the rents and profits. Bat it is elear, he 

| conceived himſelf entitled to the rents and profits. He a&ed upon | 
"its taking upon bimſelf the purchaſe of the eſtates; and I cannot  _* Y 
raiſe the preſumption in oppoſition to the fact; elpecially as in the 
 'caſe relied on the purchaſe made was vithin « a . or" the preciſ | 
55 the hat was cage: 82 to EONS Out. 15 
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terwards u 
Faelle Court, the teſtatrix directed the reſidue of her per- 25 2275 1 
ſonal eſtate to be ee of; e to iris inſtru@ions to to 5 ww þ 
be ener thy . OSS 065 1 he Fir of 


Elan Fa to private in- | 
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il added another executor died without mr unklar,, thee executors are t of ts re- | 
bas ud the next of kin, e 
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+ The quoſs: coming. on for . en upon cabs report of 


: 1 Maſter under a decree to take the uſual accounts, the defendant 


Dennet ſet up a claim on behalf of himſelf and his cO-executor to 
the reſidue; the teſtatrix Rating a9; 5 e Kale 5 no 2 
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"Mr. Sutton for hz next of "EP ad that « a 1 to one 
1 two executors would not defeat their right to a reſidue undiſ- | 
© poſed of; but inſiſted, that the teſtamentary paper ſhewing an in⸗ 
tention to make a future diſpoſition of the relidue, which was not 
e purged the executors into rruſtees For, the next of kin. | 


3 Foluſan for the 1 . This Res bn Adina . 
by this circumſtance; that one of the executors is appointed by an 
inſtrument ſubſequent to that, which diſcovers an intention to diſ- | 


8 1 pole ſpecifically of the reſidue. That purpoſe micht have been 
1 5 abandoned, when the teſtatrix made the laſt codicil. In Bennet ; 


v. Batchelor, . 3 Bra. C. C. 28. ante; vol, 1. 63. Lord Thurlow's 


5 lngwes ſeems. to infer, that, the appointment o of the executor and 
E the. . that defeats his Ns aſt de 10 the Sons. * 5 
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made, ſhe has reſerved an ulterior diſpoſition of the reſidue,. That 
_ ulterior. diſpoſition being either not made, or not known to be 
made, of courſe the executors can claim ee (a)... : 


8 Wiss 4 
. „ Wann n 2 0. . 
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gage idee:: t Malluyn Shephear 4, Who was his ſolicitor, to procure him 


the privity 

of the — 

gagor: the 
... _allignec takes 


the ſum of 20000.  Shepheard accordingly procured. Fobn Baker 


to advance. that ſum upon the mortgage of the eltates, of which 


-  ſubje@ro the” Matthews was: tenant” 
- account be 


CN tween the mortgagor and mortgagee. 


9 life, And an 12 e had A 5 1 1 


A ſexled account between attorney and eljent opened upon a general — by te clien of error, : 


. van; . no * errors were out. 


%%%». inſurance 5 
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ain * e . by Matthribs for: bis life in FOO AY 
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1788. That mortgage and aſſigument, dated the 2oth of May . e 


1788; were executed accordingly to Baller, his executors, admini- 5 | 
1 35 ſtrators and -affigns, for ninety- nine years, if "Matthews ſhould ſo 


e long hve, ſubject to redemption ; with a covenant, that Matthew 
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n ng Were Ferne 500 6 e Matthew 


: gave Shepheard a bond for 2000/., dated the 2 Sth of March 1791; 


and by indentures of che ſame date the mortgage and the policy 


of inſurance were aſſigned to Shepheard. In January 1792 Shep- 


heard borrowed from Hercy and Co., bankers, the ſum of 20087; 


and on that occafion he depoſited with them the indentures of the 
| 20th of May 1788 and the 25th of March 1791 and the bond - 
and the policy of inſurance, and a note under his hand, declaring, # 
that the aid infiruments were depoſited as a ſecurity for that ſum 


with intereſt, In Marehb' 1794 Herey and Co. calling for repay- 


15 a ment, Shepheard applied to Waltwyn and Co 


Herey aud N 


ing them, before he could deliver them to Walkoyn' and Co. 


= They conſented to open an account with him, and to advance or 


_ - give him credit for the ſum of 20c0 l. upon the propoſed ſecurity 


_ and the farther ſecurity of his note. On the 21it of March 1794 
_they adyaticed him the ſum of 1000 /. for the purpoſe of "redeem | 
| ing the ſehtities; and upon tlie 24th of March he depoſited all ; 


\ bankers, to open an 
account with him; "requeſting them to lend him'2000/,; and pro- 
poſing to depoſit the deeds and ſecurities then in the hands of 
"as a ſecurity ;' and repreſenting, that it would be 
5 neceflary to have part of ſuch moneys for the purpoſe of redeem- 


the faid ſecurities with them; and gave them his promiſory note 


= months for ab} d tuts eit and he wrote a note 


declaring the p 


oſe of tbe depoſit, - Afterwards, before the 24th 


of June 1794 be drew upon them to the amount of 14311. 97. 44. 


5 (excluſive of the 16007., originally advanced. They received upon 


his account only booZ;; and upon the 24th. of June 1794, when 
0 this note became due, the balance due to Walton and Co. was 
— e 134: 52. In Fanuary 1795, Shepheard became a bank - 
tut By ingentüres, dated the agth of September 1797, executed 
i purſuance of a decree made at the Rolls upon the 14th of June 

hy #797 upon a bill filed: by Wallywn and Co. in December 1794, the 
_ "ollignees of Shepheard: alligned all the ſaid ſecurities to the: plaintiffs _ 
Aa nr cauſe.” 10 8 Was a a defendant + in that ſoit: Sue 785 
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balance then due to hitn, it would. be ef infinite ſervice to him in 


e Y Align it; and the plaiatiff+did ſign it at his earneſt ſolicitation, and 
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plaintiff and Shepheard; 
redeem the mortgaged 


| kettlement of accounts in reſpect of the ſaid mortgage; and tbat 


the defendants Mallynm and Co. may re-convey. and re-affien to 
ae plaintiff the mortgaged. premiſes, and deliver up the Haid ſe- 
| curities to be cancelled; and that they may be reſtrained by in- 
Junction from proceeding; at law: the plaintiff offering to pay i 

What, if any thing, ſhall appear to be due from him upon the 
| aſoreſidlatlement of accounts 0n account of th fil martgage. 
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_ Lion, but that if the plaintiff would give him a ſecurity for the 


i , enabling him 40 ſettle with his creditors, and the Plaintiff being 
willing, to aſſiſt Sbepbeara, and imagining. himſelf to be more in 
debt to him than be really was, promiſed to fo ſo, when the 

d aocobnt ſhould be prapetly made out and ſettled. In a few hours = 
Sbepbeard produced an account, and requeſted the Plaintiff to 
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. the caſe of a Wet India mortgage. Payments on that Account 
33 ae uſually made by bills upon this country at long dates and by 
ä inltalments. It 1 is not the practice upon the receipt of each bill to 
MS: indorſe that upon the mortgage-deed. There i is a dealing between 
1 dhe mortgagor and mortgagee; in conſequence of which the debt 
9 0 2 is much reduced: it is always conſidered, that the account is to 
be taken upon the foot of the tranſactions between the parties 
There is no caſe to be found in terminis like this : but it is im 
pPofibie upon principle not to ſec, that the aſſignee is affected by all 
8 the Equity, that affects the mortzugee. It muſt be known, Ahat 
the mortgage is only a ſecurity for à debt. It has never been. 
doubted, that the aſſignee has no right to call upon the mortgagor 
| for intereſt, which he has paid to the mortgagee. The mortgagor 
may in the account with the aflignee take advantage of payments 
of intereſt to the mortgagee, though the aſſignee has no notico. 


- * ry 


3 + Eg. Ca, Ab. 3268. tit. Mortgage it is laid don, that if a mort- 
=. gagee in poſſeſſion aſſigns without the afſent of the mortgagor to 
E . an inſolvent perſon, the mortgagee is bounc to-anſwer'the-profits 


|  both'before and after the alligument. The vere there proves 
, la the ame book it is held, that if a mort- 
. gage aſſigns, he muſt be a party to' bill of redemption ; that he 
may account for the profits, he has received. That ſhews, he has 
 notdiſcharged himſelf from all conneQon with the mortgagor by 
L aſſigning the mortgage. There is another caſe to ſhew, that an 
A ME between the mortgagee. and the 8 will not con- 
. clude the mortgagot; büt there muſt be 
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_ tiff was dealing wth. Shepbearg \ under the idea, that he was the per- 
5 ſon, who! had a right to- call for, what was due upon the mortgage. i 
3 He was the confidential attorney of the Plaintiff. * The aſſig ignment to. 


| 0 the defendants was. merely 7 equitable, by a cepoſit of the 3388 
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K "eſtate give them a right to have the mortgage · money paid ober 
= 7 Tr was by thei fault, in negleding to give the plaintiff 
notice, that Shepheart received payments "on his account. A fin- : 
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= -golar caſe may ariſe, if the plaintiff 1 is not right. If the defehdants I 


had applied upon the bond, which was alfo depoſited with t "+ 1 


by Shepheard, they muſt have been affected by all the Equity, . 


that bound him: then it would be extraordinary, where both 
ſecurities: are for the ſame thing, and the mortgage is confidered. 


N vor 25 collateral ſecurity, that the principal iuſtrument, the 1 
bond; ſhall not avail the defendants at all, or at Tealt not for more 
5 en int 18 Juſtiy due, but if he chooſes to reſort % the other 
cover the white.”* The incon- 


hie mall be entitled to rec 


Wenienee JO be very great. Suppoſe; the 27 lives at 
a diltance: it cntmot be imputed to the mortgagor as lacheſs, that 
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s caſe is not like that of 
5 beraten without voice, taking ie 
; gat ſte for the natures of the thing thews, it is a ecurity for 


A. Monjeld and Mr. Buſke fir the defendants at IN 
5 05 bere 1s no doubt, if a bond or covenant 18 aſſigned, it is 7 


= aged ſubje&t to al a Equity between the original obſigor or 


| "Eovenantor and the obligee or covenantee, | There is a great dif- | 
0 fetende between an instrument f in its nature aflignable, and con- 


1 1 veyivg the eftate at law, and an inſtrument not in its nature al- 
Awad, A mortgage conveys a legal right. The affignee has 


nothing to do, with the Equities between the mortgagor | and 
mortgagee. The deed being left in the hands of the aſſignee with- Ny 
delt mdorſement. 16 ' eviderice to all the world, that the mortgage- | 
| money is ſtill que. Many caſes are to be found, that leaving IP 
8 deeds in in the poſſeſſion” of a. perſon, thewing : a title in that perſon b 
to the eſtate, is conſidered as a caſe of fraud. In Tourle-v. Rand, 


2 2 Bro. C. C. 650. Lord Tharlow certainly ſhook. that dodtrine ; 
_ Which however was laid down as clear in Equity by Lord Chief. 
__ n, but it has never been imputed as lacheſs, that a 
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nat gone to > inguire into the account as to the n money 
between the mortgagor and mortgagee : as to the account of in- 
tereſt no one will ever advance more than the principal without 
communication with the mortgagor. . The affigner will take care, 
that no intereſt ſhall be paid to the mortgagee after. the alignment, 
8 did the mortgagor ſuffer his deeds to remain with the de- 
fendants? I was his lacheſs. He might have found out from 
1 where his deeds were. Having paid all the money due 


Ses be ſecure by indorſing upon thedeed, if he pays part, and by 
taking up the deed, if he. pays the whole. As to the caſes cited 
from Equity Caſes Abridged, certainly the Court will got permit the 
_ mortgagee. to injure the mortgagor by taking the legal poſſeſſon 
and transferring. it to an inſolyent, perſon, It is truly ſaid, that 
gee is a truſtee of. the profits ; the other caſe, that 


mortgagee and aſſignee, I conclude, related to ſome 


of intereſt; and it rather ſuppoſes Na hate e 
11 would have been very ſimple and eaſy to have ſaid as to th 3 


be accountable juſt as the mortgagee Where it is a ſimple 
[rranſa@tion between. A mortgagee: a a 7 to whom he owes 
money, it is never neceſſary for the mortgagor to join. 
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Tities, that a ſettled account. even with the expreſſion. © extors 


F itor 8 in 3 this point Ah * nn 
| conſidered.clegr in, fayor. of the mortgagor, it muſt have come.on 
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upog the queſtion” of notice. The decree at the Rolls, the plain- | 


©. & $ 


ff being; no party to the ſuit, cannot affect him. The caſe of a 
| mortgagee An. poſſeſſion, . which has been frequently decided, and 
is the caſe, moſt likely to happen, decides this queſtion... The ooly 
difference, is, that where the mortgagee has been in poſſeſſion, | 
E wuſi he. an account of 958 FSR, ng profits hk. if . has 
ls mot 
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b ben n Sieden, then it is,equally- clear, thergji 18, an account _ 2798. : 
of debtor and creditar to be taken. The aſſignee has always Martues, 
notice, that he takes an aſſignment of a matter of account; and Watters 
therefore it is due from him to ſee to the account. It is not the a 
wy to take an aſſignment without the mortgagot 's being a - 
; unleſs he cannot be got at and then it is incumbent upon VE 
E aflignee* e take all means of inquiry; and there is — LA 7 
0 upon the part of the mortgagee, that the ſum Rated in : 
the aſſignment is due upon the mortgage The mortgagor has 

no right to inſiſt upon an indorſement on the deed: on the con- 

crary the mortgage may take even the whole money, and re- 

fuſe 0 enecute an aſſigument, till his Counſel approve it. An 

aQion may be brought upon the bond, even after the mortgage is 45 
aſſigned. Can the aſſignee of the mortgage have the benefit ek 
that, Which is part of the ſecurity, though. the aſſignee of the —_— 
part of the he ſame ſecurity, could not? Particular notice is not 

_ neceſſary; \ becauſe a mortgage 18 always conſidered as a caſe of 5 
notice, that there is an account, debtor and creditor, to be taken: 
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es the other point; f the mortgagee gee may convey the was, te 
"al veſted in him, without the privity of the mortgagor : be can- 
"hob charge more money; he cannot increaſe the principal: 1 
_  cannotimake the intereſt principal. If either the bond, or the co- 
Deda was, put in- ſuit, no doubt, all money paid by the mortgagor 
: b would be ſet of. It, ſtruck me at firſt,. that it was quite 3 
N 44 from the.caſe. of te bond: for that; is not aſſignable at law. A 
 - "marigage: i eee of a. ; legal ene ; hae © this 35 
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Werkers. iti firong in my ane, en the queſtion bas been determined 

„ 38 bankruptey upon a mortgage for a ziven ſum of money, but 

= floating debt; where there has been a transfer of the mort- 

page with other ſecurities. Vn India mortgages are almoſt always 

for a floating debt: a ſecurity Rivet . a certain umz : * 
ws t cover: FOO RY be TONES. r 

1 6 order to prevent 88 chore? 9 paying” ah Intereſt to 

the mortgagee, I conceive, in the common courſe of buſineſs no 

man will take an aſſgument of a mortgage without notice im- 

m ediately after taking it to the mortgagor. Then where he 

5 gives no notice to the mortgagor, but truſts to the mortgagee for 

e ol bis aha _ he not FRO it upon ho © credit * the 
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1 ing the whole money. Suppoſe you had kept Matthews before 

the Court, and taken the. common e decree for a forecloſure ; z in 

taking the account all payments made to \Shepheard before the filing 
of the bill muſt have been allowed to Matthews, at leaſt in,diſcharge 

\ 01 intereſt; becauſe here was no notice of the alignment but b 4 

the bill. It is a little difficult to diſtinguiſh the intereſt from th 
w +priacipal.. 4 am not ſure hat is t King en 
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10 vat od 4 bog ee e of 45; dove 66:15am, Secs 5 , 
+: This-queſtion 3 is new in heit YT will conſider, it, in order to 
think a little more upon the different bearipgy of 2 It does ſeem 
to me not conſonant to the general courſe of Equity to conſider the 
eſtate as move than a ſecurity for a debt; and I do not find * | 
means s of Wee warten the intereſt and the OR: 
5 Og eq 5 
rd vis cities wal eds ae 1 was "i 
whether the aſſignee of 2 mortgage had a right to be paid'accord- 
ing to the Tury; that appeared due upon the mortgage deed; what- 
Eßer might! be the ſtate of the account between the moftgagor and 


1 mortgagee. The circumſtances had nothing in them ſo particular 
. to vary * Wet „ Motil Fibs had created a r 


gage, upon hich \ Shepheard had DI} money; . . Shepbeard. „ 
being his attorney, the purpoſe of creating the mortgage was, Ex 
- "that money might be raiſed. for the uſe of Matthews. Shepheard Om 7 
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ought not to have made any uſe of the mortgage, but for the 8 0 
purpole, for which 1 it was created: vis. to raiſe money for Mats N 
thewe : bur be thoözht fit to aflign the mortgage without the pri- 

| "ay of th p mortgagor ; and the aſſignee. now claims to hold the 

mortgage to the full extent of Oy ſum e due 25 the 
E of the deed. he. Meg ren tr, . - 
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une en erhd ith came on RIOT ETD me; A at was 'referred ON in 
wich, it was ſuppoſed,” Lord Thurlow had entertained an idea, 
but not decided, chat a mortgagor having permitted the mortgage 
© deed. without any indorſement upon it to be in the poſſeſſion. of 
the mortgagee, an. aſſignee taking from that mortgagee might have 
A right to hold chat mortgage to the full extent of it againſt the 
| nortgagor, who permitted the mortgagee to deal with and to 
make a ſecurity. upon it. It was alſo ſuppoſed, that in practice 
tete is 00 occaſion to make the mortgagor a party ; and in ſome 
. cafes 1 it may not be poſlible to make him a party to the afligh= . 
went; and that to hold, that the aſſignee of a mortgage is bound 
ic ſettle the accounts of the perſon, from whom he takes the af. 
ſignment, would tend to embarraſs transfers of mortgages. 1 have 
got all che information 1 could; and I think, Pl have got the beſt. 
The reſult is, that perſons moſt converſant i in conveyancing hold. 
a8 extremely unf, and Very 1 raſh, and a very indifferent eurer, 
to take an aſſignment of. a mortgage without the priyity of the 
mortgagor, as to the ſum really due; that in fact it 3000 happen, 
1 that aligyments, of mortgages are taken without calling upon the 
mortgagor; but that the moſt uſual caſe, where that occurs ls, 
where it is the beſt ſecurity, that can be got for a debt not other- ' MAN 
iſe wo ſecured; and it is not in the courſe of transferring mort- 5 A 12 
Sages, but of raiſing money upon ſuch ſecurities but no convey- LP 
anger. of eſtabliſhed practice would recommend it as a good title to 
take an alignment of a mortgage without making the ib 5 
yo burn. and bei Gs dated. that abe N is bo due. N | 
AT JJ Fs WOES 
{eg Wich ad oo [7 the EY that was « quoted, believe, that "itt i 
$i = circumſtances of. the. firſt: order, that” Was made, there might 
: have been ſome, doubt expreſſed at the time upon the point. ; The 
| ny Was: s filed * Lunn 8 others, A of Lodge, a N 


— 


-_ mortgagee 
>. and —— 4 


A in Thi oy BY 9 5 
l . I — to the ills ke At 1 Kid, 
1 N Latte made a mortgage to Pitman ; * who, being indebted to 
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. John made an aſſignment, to bim for! a Tam, leſs in fact” thin 
i Wartwrs, the ſum due upon the , mortgage. . It Was Nawped and tighed ; J 

[er on not. ſcaled. Lodge and Pitman both became bankrupts. "The 
LS bill's was led; 3 inbfting, that nothing, was. aue upon the : Aerdunt 
between. their eſtates. The defendant St. Fo bn infiſted, that the 
plaintiffs. muſt redeem him; ; Who Was a fair mortgagee; and Had 
nothing to do with: the account. Lord T; burloto in the Yecree 
Save ſpecial directions to the Maſter to inquire, what was due at 


the ki "ime of the mortgage, What! Was due, at the time of the allign- 


went, and what remained due; ; Lving the” point, how far Sr. obs 


would be affected, till after the report upon that ſpecial UireQtion, 

0 W came ou upon the © report 'before the Lords Comm iffoners : the 
Maze er having reported, that Pitman was indebted to Lotge in 
70004 . By the order made upon that report i it was declared, that 

the aflignments, dated' the 13th of Fabi 1775 id — May 

1776, made by Pitman to the: defendants St. Joby and Muilman 

eg, Are to be deemed” null and void againſt the Eſtate of Tode, the 
1 bankrupt, a and 8 +? be . up by the defendants 'S. John 
and , f ütrving affigtite of Ladge, to be 
cancelled ; that op Gece Tha . Wiltings relating to the eſtate of 

- n= 1 be Beier ed U up upon bath; ; 3h that the deferidarits'joi in 
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Fe the eſtate. The Had! 'Yefalr the refore was, that, n- 


© heh ng. being due ul upon the riginaf "mortgage, rl ie tro ities 

of 3 it it took! no "ben efit by the pe Therefbte that caſe 
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23 22 oat 0K turn intereſt into principa pal. | "The mortgag ee "having been in | 


5 he Pap 96 poſſeſſion, t the allignee 3 18 bound to ſettle, the accdunt: of the rents | 
_ NR” ad profits received by the mortgagee; from whom he takes the 


or corn in- alignment. „Conſidering the general principles, upon which this 
tereſt into na 38 
principal. Court, aQts with regard to mortgages, T have no Ufidulty in de- 

a Len . Liding t the] point. Ut is true there i is a legal eſtate or term: but it 
4m muſt be apparent upon the face of the title, that' It is not an ab- | 
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cover what Was due upon the gas 1 


of the mortgag ee, as it muſt be, the mortgagor ſhall pay no more 
than what is really due upon the bond: if an action of covenant 
was brought by the covenantee, the account muſt be ſettled in that 
action. In this Court” *the cond 


mortgage, what as e at the time of. the © aſſignment and w 


ions vo Tabſequent 40 the OP > : however 1 do not Enow 


Fattes: Maidment and; Spencer Newman, ſhould ſtand, remain, and 
bes in the names of them, the ſaid Famer Maidment and Spencer 
Newman; ind that they and the ſurvivor of them and the exe- eg 9 
'eutors and adminiſtrators of ſuck ſurvivor ſhould ſtand poſſeſſed of bor ber 1 q 
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14 ſettlement,” hited: the 191 of July 1780, prerious to the seulement 1 


manage of Jobs Whiſtler and Deborah Williams, it was de- 28e ef toc, Mþ 
. dard, that the ſum of 112004, 3+ per cont. Bank Annuities, the of eo Vie. =— 


operty7 of Deborah. Williams, which had been transferred to in tru from 
to receive the 2 | 
dividends; 7 
and pay them 


and ſeparate 


the ſame-to, for, and upon, the ſeveral truſts, intents and purpoſes, uſe ; ber re- 


oo 
and ſubject to the proviſoes, limitations and agreements; therein- gane, vp = 
after mentioned and declared concerniag the ſame: that is to ſay; pw 7s 1.2 

buſba = 
would — for him for lie don lter the treats of ths fibre; . tranvfer the te, 1. 2 


rde children according to her appointment by will.; ic default thereof, equally ; if no children, accord- 


Jog tv ber appointment by will. The truitees with the privity of - the wife ſold the ſtock; and paid the 0 | 
"money £0 the huſband taking bi> band of indemnity ; he died inſolvent. Upon the bill of the widow _ 1 


_ - children the fand baving been replaced by the tr nk was transferred to the Accountant General u 
* the truſts of the ferlemont 3 — FOE 


1 88 W wido from the ee of the 8 
band ; with coſts, 8 K 


re Li . . 


1 1 T - q , % " 
9"; AF * > „ MA.” : 1 Y . SAY f - Y 


4 30 
8 »- a © * 1 


FR pdt * ue Sd Been, W nd. admini- 
3 waere. ſtrators, until the marriage; and from and immediately after the 
* ſiolemnizatiom thereof, then in truſt, that they, che ſaid Maidmen: 
= * ng and Newman, and the ſurvivor of them, ſhould from time to time 
. receive and take the intereſt, dividends, and profits, thereof, and of 
every part thereof, as the ſame chould become due and -payable, 
aud pay che ſame and every part thereof into the handle of her, 
Deborah hitler, for and during her natural life, for her own ſole, 
ſegparate; perſunal and peculiar, uſe; ſo that the fame ſhould not be 
ſugbject or liable to the debts, engagements, | diſpoſition, inter- 
«meddling, or control, of the ſaid Jab Whijiler during her then 
intended coverture by or with the {aid Fohni Whiſtler ; bur tat te 1 
receipt alone of the ſaid Deborab Whiſtler ſhould notwithſtanding 
her coverture be a ſufficient diſcharge for the ſame; and from a : 
after the deceaſe of the faid Deborah, in cafe the ſhould” happen 
ic die in the lifetime of her intended huſband; then in truſt to per- 
mit and ſuffer the ſaid” FobwWhi/ler to Rave) receive and take, th 
intereſt, dividends, and profits, thereof and of every part, as the 
"ſame ſhould: become due and payable, for 2 gyn proper uſe ant 
benefit for his, natural life ; 5 and. after the ſeveral. deceaſes of * John * 
Mb ler and Deborah Wh Aer And of the 13 then in truſt to. 
E pay, aſſign, transfer, and diſpoſe of the ſaid prineipal ſum of 22001. 
Bank Annuities unto and among all and every the child and .chil- 
bdren of the marriage, or to ſuch one or more of them in ſuch 
parts and proportions, manner and form, and at ſuch times, re- 
1 Z Na ANCE ſpectively, as Deborah 22 at any time or times hereafter not- 
3 _ -withſtanding her coverture, or whether ſhe ald be then gor ert ; 
e ole,” by her laßt will apd teſtament in writing, or any #4 
paurportiug 10 be or in the nzture of her laſt: will, by: ler, to be 
da executecꝭ in the preſence of two or more eredible witneſſes, 
mould direct, limit, or appoint ; aud in default of ſuch ditection. 
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; — |lmitation/'or' appointment, then in truſt: tc pay, aflign, tratisfer, 

6b _ and-diſpoſe-of; the ſaid prineipal ſum of bade Bank Anauities 
unte and eng all and etery the ee, 1g; AA and if but 

ones to that one, his or her executors, and/adminiſtrators * to de 


1 2 to the ſons at the age of twenty-one, Py daughters'at the 
0 Ns age of twenty-one-or marriage; and in caſe there-ſhould"*bs"no 
3 Alen of che marriage, or all ſhould die in the life of the ſurvi- 
deer -of er parents.” before their ſhares” mould become” veſted 
+ - _ " oxid'payable, 'withour»ilſue, in- trat e pay, aflign, whe, and 
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e in ch 
ſych- perſon. or perſons, and in ſuch. . m at ach 
N or times and Joy ſuch uſes, intents 
1 Whiſtler at any time or ümes / notwichſtanding her coverture, or 
<—hether ſhe ſhould be then covert ot fole, by bor laſt-wiltand teſta- 
ment in writing, or any writing, purporting to be or in the nature of 


her laſt will, to be duly enecuted in che preſence. of two or more 


credible witneſs, ould bequeath, direct, limit, order and appoint; 
ane in default of ſuch bequeſt, limitation, order, or appointment, | 

and as te ſuch part, Mhereof ſhe ſhould: make no ſuck; beque! 
mitation, order or appointment, in truſt to pay aſſign, transfer 5 
ofe of, the ſaid. principal ſum of 1200. Bank Annuities unto 
ber executors or adminiſtrators; and 10 and for 0 other n 
| r purp' 15 whatſoever. $19. e 1 
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he maxx ne MET Wote⸗ bnd 

: the 1200 J Bank Annuities; and 241 the money produced. „ 
te ſale to Jobn Whiſtler. M Maidment, che truſtee, was uncle to 
Whiſtler, and at che time this tränſaction took; place was one of 
his credits. In 1701 John Wii/tler'-died -inſotvent; leaving his 
_ wife and ſi children by: her ſurviving. About a year aker the 
death of Whiſter - the truſtees replaced che ſtock by purchaſing 
4201. 3 ber cent. Bank Annuities: the ſtock, in Which therrult | 


0. was 87 2258 inveſted, . been Nous: ed. 
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3 n «tl Aled by the EY and an geit N Neuman 
2 and. againſt the extcutors ef "Maidment, deceafed; praying, at 
2 defetidants may \ pay "to: the plain atiff Deborab Whi ifler the - 
Anden of the Uividends upon the 1200 L. Bank Annuities | From | 
-the time the truſtees had transferred the ſame; and that the 1200. 
Bank Annulties purchafed by. the ſaid trultees to replace the aid 


truſt Annuities may be trandferred 0 d the Aoeountanr General! uf X 
ache ttüſts of. the ſettlement. A 1 
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A ih ſock, and. paid the (Ku to John f Whiſtler, upon the im- 
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porkünity and requeſt of him and his wife, but more particularly 
of the. ſaid Deborah 77 27 0 to, the end 4 with the expectation, 
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: unde might be increaf caſed. for be general Toa eit of Fobn and 
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D n Whiſler a. and thele « children. IBS truſtees took a bond of 
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De indemnity 


employed b y. John Whiſtler in his 
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ig wirneſs; and upon replaeing the ſtock in 1791, the defendant 
2 Ten | Nexoman took a bond of indemnity from 'Maidment. We the 
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V abe deleatäser uad, bat N had: refuſed e pey to * 

pplaintiff Deborab Whiſtler the dividends accrued betwe Prime | 
EE. ſelling out the ſtock and che repurchaſe; and they faite, 2 
Eo © " -thattheis notentitled'to-call for them; the ſtock having beer fold 


out at her inſtance and requeſt, an at and with her privity, | rior And 
J direction; Which the- was competent to give; the fiid dividents. 
4 | being ſettled to her ſeparate uſes aud as to the "Uividends Ieerved 


:fince the repurchaſe, they were claimiet} b e 
1 executors of Maidment, during the life of Deborab Whi les. to 
=—_ hymn is eftate nor ont he: Ha paid. and ee _— 
. . 1 *% Abe eee rei depuittoat c 
hal A AG prepared the bond of iudemnity from John Wh 

the truſtees, The deponent and: Deborab Whj ler were wo 

ome ome witneſſes: to the bond. His evidence went . 

ity eee to the truſtees. F eee 5 Too: 
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No 5 .this defence was proved, it is no anſwer 1 to the bill, 
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Fhe Slit 
Th ok 
i is totally unlike the. caſes upon an aſſignment x made by. the wife 
j 10 valuable conſideration, . "They. haye Zone. the length of, eltz 
bliſking, that a. feme cqvert ſhall be confidered. ag n ſole as ta 
her. ſeparate property... Even thoſe. "caſes. are received, Mi 42 
Court with great Jealouſy ; and the Maſter of the Rolls in fo 1 for 
degree put a ſtop to them in a late caſe of Socket y. e, 
4 Bro. C. 6. 48. I} where though the wife conſented. in, Court, . av | 
Her power was only to diſpoſe" by will, the Maſter of the Rolls 


weauld not let the money £0. . a There is, no caſe Froving, - 


1 We can bind che Property, unleſs 1 it early appears the 2 
tention. .of- all the v artes, that ft ie Mall have Power to. eh It. 
1 N b 


1 7 1310 2 l 4 r e with . i. hotel 
4 ABT: SY Va. 2, 4 


bo 13 al Uk ff 10% has ne power 46 3 gn the WA. "There js | 
| nothing to thew, ſhe intended to develt exjelf | of her Intereſt 1 un 
. or that ſhe conſented to its being di {poſed of i in the way, in 
dich the Court would dee A \ married. woman to conſent.” "She 
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Ad gen e bed dae the wl gehe +4 Aid We 


ehe, from the hüfband. They sught to have told her: it 
Abuld be 4 breach ef truſt. There is nd Gale Yoveratng. this; 
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vikd's Hebts, or o make a preſem of the fund to | 
Pains vi Smith, J B70. 340% (oe, vol. 1. 594) Was hear 
by Bord: Thur 


| Hatplirps e bot in ns inflied; chat all theicafes proved, that 
when ende it is keen that property 1s given'to a married woman 
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e of ihe" inreret, Tus weltees "took? = bond 9 S 


an. 


Web. 


ret huſband, FE 7 


Hory "with petit initiation to pet nd of the law * | 
mne Ooutt upon ibis lübeck. - Hig Lercbiß ſtratned very hard for 7 


For her ſeparate uſe, in that caſe he may make any diſpoſition 1 
. ths thidks/propet. It was doubred in that caſe; #5 it # now put, 
Mares 60 dev of the” ſet of her act) ad therefbte | 


Ader char inefuiry Lord Thur lo 


Wich great reluctande found bit 


dee v. Durtony, 3 Broi C. 0. 34%. in the note, were conſidered 
| uporitharoceaſion,* In the two: laſt-tnentioned caſes the bringing the 


nan 1 Bro G. C. 16, the troft was 


to recelve add pay 


ne, and 6 convey the eſtate itſeff according to Her appetatmetit 


an e was dieedted, which Perhaps ought te be face iu this 
Laſtance, 36 16) cle eiremmſtances, under which the Cottſented. 


1 hel to be edütvalent te zn appointment. In Halit v. 


elf competied eee it, 2068 v. Aal, Clarke v. PiBor ind 


boots and prößts f a Yeal"eſtate to ne ie for her ſeparate uſe for 


1 deed or will: ſhe executed an. inſtrument in the form of a . | 


qi 


bond v tiough- the bo, 


d was void at Law, it was held an agreement 


7 auch, that this Court would execute. "There ate other cafes, 
in Wich a de viſe to che ſeparate uſc of a married woman without 


= : . more Rag been held to give her a power of appoiriting by deed, 
his camot be conſidered 2: breuch of truſt without overturning | 
- al the caſes firice the'year' 1740. "They have gotie to this extent; 


| that the Court 


1 79 oy is preciſely this caſe. The huſbarid in this caſe was in 


| ex ar the time. The object of the- truſtees wus to beneft him : 


aid his" family. by” nicreafitig his capital in trade. The bond was 
e truſtees wich regard ro the intereſt of che 


Taken ta indemnif 


will compel the truſtees to give up the property to the 
de 0 in Mirs. Billers cafe, inthe fame note. Alu v. Papworth, N 


Mr not to that of the wite The eonfideration is her ins 
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in- um 


tenti n.to — c to ther: huſband to; entploy.; it in trad 4 
. for the benefit of herſelf and her family. In Berpom v. Gollinge, 
2 2 Bro, G.. 323.:(not- reported as to this point) $00/, part of tlic 
" Portion of the wife. was before the marriage ſettled to the ſeparate 
uſe of the wife for life; after her deceaſe to the uſe of the Bu- 
band for life; and after the deceaſe of the ſurviyor to the children; 
= with, reverſion. 10 the wife, if there ſhould be no children. The 
truſtees ſuffered the huſband. to get poſſeſſion 'of the whole property. 
55 The hill was filed to compel the truſtees to make it good. The 
| deciſion was, that though. the truſtees muſt. make it good: for the 
0 benefit of the iſſue, the wife. ſhould not take any benefit; but the 
| Intereſt-for her life was the property of the truſtees... An inquiry 
I had been directed; and it came on upon tarther directions. | aking 
it to be a breach of truſt,; the: PLN A 7 fole: cannot complain. 
16 e ras ee y fart 310) 9199 Jag? fil, "ber. 555 age? 1277 +: . 
M. Mongfield in reply. In all the ile bbs bad 4 
| Power to aſfgu, and there has been * : den regülat, formal, act 
ko, by. the wife, aſſigning the. property for valuable; :confideration, 
Ibis is ap ęxpręſs truſt. to, pay the dividends int the hands: ofthe 
Wife. I think, the might haye..direQed the- truſtees to pay the 
dividends. to. her, -buſbangd;.. The Court will neyer endure ſuch a 
a tranſsckion ag this by. truſtees, whoſe duty it is to protect the wiſe. 5 
Can Wa ging to the truſtees either with her huſband on his at- 
5 torney, b e conſidered. acting freely ? Socket Vm is direQtly 
© <ontrary to, Allen. V. Papworths. .. There is a great difference. be- 
55 {yeen 4 done with theſe truſtees: andi the conſent of * 
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* Tas CHANe ELLOR—Ave. hs * theſe caſes Revs between * 
* e and. a creditor! of her. huſband or herſelf? But is there any - 
4 5 iſe, Where a truſtee acting groſsly againſt his duty in permitting 
5 the wife to do this ſhall avail himſelf of that act done by her? If 
me gives it for a debt of her huſband, ſhe has a Tight to be repaid | 
5 123 out of her huſband” s eſtate... She has truſtees to guard her againſt 
I thoſe aQs, ſhe might be induced. to do by. the influence of ber 
5 huſband.. Thoſe truſtees. make themſelves Parties to the act; and 
0 they reſt upon the credit of the huſband. They ſay to the r 
_ gue iu. Do this; hecauſe: 1 will take a feeurity from your huſ- 


12 2 band.“ Then they muſt make it good. What they have done, | 


1 e the FW. ep 


for which they are to anſwer, is an enormous breach of truſt, by 
That i they, had. no * 10 Ps eo Then. 
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— een the wife againſt bis influence. They do it upe 


2 ground of taking a à ſecurity from the. huſband: - That i is a 800 | 
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to the Og They 
8 ot think; any of ad caſes come up 
3 2 clear fubſtantiat creditors dealing with the wife upon 
| 2 ; ne thought fit to gie them I feel a ſtrong inclination 


ee e e, 17 RD of you have an ane ie] 


sh a! unfairly dealt with. | 
3 bord 10 ee a Way of ids conſent; marks the iniquity 
| * 


of the tranſaction. . molt” ſuppole truſtees, acting according. to 


* duty, to tay. to her, yo are not only by this act parting 
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with your "Own. intereſt; but Py Fare: facrificing the ee of 
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The cafes have cernioly 90 ohe s ages, ti 11. am ech 
_ deciſions,). chat If a married. woman has. ſeparate. „ 
 Uiſpoltion... One cannot but regret it: but 1 do. not know 1 

help it. But the diſpolat of her intereſt for life in. this ca e is 
f hs accelſary” to her diſpoſition. 'of the principal; "which LY 

groſs breach of truſt. If the truſtees bad ſet themſelves 1 in the 


way, and ſaid, they. would not ſuffer the Rock | to be ſold, Tam 1 


8 


: by nd means ſatisfied, the wife's intereſt would have been affected; | 
ber z it would not have anſ wered che purpoſe, for which they _ | 
00 get the money; if it was to pay off the debts of the huſband or 


to increaſe His capital. If the truſtees had refuſed xo ſell, the pür- 


Fele failing, 8 am vo 10 . ber e was t be eee 
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A . pes ir 9155 appear t me; chat hs. caſe. 2 
ve * different from thoſe, that have been determined; for i in 

one of them have the truſtees been active. They have | in — 
former inſtance been perfectly paſſive;. ſubmitting to the — E. 
In this they a are taking an active and moſt miſchievous part. 7 
with the huſband and his attorney by 1 not aſſerting | their duty. as. 
truſtees to keep t the fund, a8 it was, have trapped the 00 to 1 
up her intereſt; ;. For it is very different, If her intereſt only, paſſes, 


N the e whole er e is to be Ba. r up vp for the good of of the * 
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A the fund would have remained, as it was. 
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in.augmenting. * trade af the huſband. The wh ole >=" 


taken together. It is a large copeluſion, that the as given up her 
ſepazate intereſt, becau e the bas allowed. the whole fund 40 be diſ. 


poſed of. If by the refulal of the-tauſtees the; 8 pct | 
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Jager what authority the 12007. Bank Anouities were fold. out 


— 0 and transferred by the trultees; and all parties, were, to prod dducg 
e oath 15 e papers, and writings, in their f power Wing 


EN thereto, an were. to be examined UPON iptgrro atori ies. 
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tories; and he found, that the and. her late huſband: did hefore 20 2 


e 1 7 1 IR” t. HT, the * 2 5th of 5 * 15 tel 5 


is platntif 0 mit, Val eie ee ugen me 
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1 execution of the 1 bond aftermentioned: Trequently apply to the "hard Z 
antes > Nezmbn 4 nd. Majdment (whzc ch. Taid, Maignept was the 


But 


huſhan 75 uncle), 350 requeſted them to {ell the ſaid 12004. An- 


N 5 328 3 to Tet him the faid Foby Whiftler have the 1 money, | for 


ch che fame ſhould be ſold, to employ i in the trade; Which the 


-_ AK 1 5 agreed to do upon being indemnified by bim againlt 
EO any. claims of the children ; ; and. the truſtees accordingly ſold out 

tie wid Bank Annuities, aud paid the produce thereof to the 
17 55 Huſband; "who executed and delivered to the truſtees a bond dated | 


. the I 3th of May 1782, in the penalty of zocol. td indemnify the 


: Z truſtees againſt all damages by reaſon of ſuch transfer to the laid 


John Whi) ler and his wife: the execution of which bond was | 


: atteſted by the aid, Deborah Whiſtler; who was informed of the 


contents thereof. John. Wh Mer died inſolvent i in December 179 I, 
1 leaving the phintff Diberah\\Whifller, his widow, and the fix 


infant plaintiffs, his only children. The dividends were paid by 


the truſtees to the plaintiff Deborah Wh Mer up to the time of the 
ae About twelve months after the deceaſe of Jobs Wh Mer the 
— plaintiff. Deborah required the truſtees to replace me mid Bank 
Annüties aud to * the cividends to vers aud the” trüftees did . 

e Cone ol a er : 
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£ _ "nature: of x fine; and the authorities cited ſhew, „n a judicial | 


1 upon 1 208th 1 2 1793 1 10 * 1708. 3 
wnmes an with their own money 1200“. 3 fer cent. Bank Au- * 1 
[and we come wo remain. ie their names: but the divi- 3 
been received fince thut periad. "The Maſter of © 
e ei onſtees. Fold; out and trausferred. the faid 13 7 
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pos eee dame an w-for g farther d direQior | 
nine HE: 
Settlement [the the. application, of the wiſe is a faſſicient ae ee 1 
de truſtees agaitſt ber demand ?. Clearly it is not, with p 
| the capital, if there would be no children; for by the expreſs 
1 terms of the ſettlement ſhe had no power to diſpoſe: of the capital e 
but by will. It was not to be executed by deed ; therefore it 
= not the intention, that ſhe ſhould: diſpoſe of it to her huſband 
5 to her-own-prejudice. It was argued upon the principle, that the p 55 
„ ae having 2 3 for her ſeparate uſe mult be taken as 
i feme ſolt with reſpect to any diſpoſition, ſhe makes according to „ 
— the power of 6 he e giren to her by the Saen e wet, 
4 ; fo.qualified. This diſpoſition is not in conformiryto her power, 
_ Hur againſt che winks of che ſatlement th m_— to the * 
A e no 
Hbjection 10 conſider it ſo. That caſe is in ſtrict conformity to Wn: 
: , r eding decifions. The ap intment was in perfect con- 
1 to the power, with all che guards 2 and ſolemnities required I 
for her protection. The real queſtion was, whether the could de- 
1 herſelf of che property without a judicial- examina examination in the 


_ examination is not required in ſuch a. caſe, however deſirable; 
_ and from the particular reference to Corey v. Richardſon, Rated 
_ . "by Lord Hardwicke | from. the Re giſter's Book in F awlet v. De- 
1 Laval, 2 00 669, it is perfectly clear, chat, notwithſtanding me. 
diaet in Lord Thurlow's mind in Pybuc: v. Smith and Ellis =. — 
ien, if a married woman diſpoſes of her ſeparate property ac -—— 4 
. - cording to her power, it is a good . though? 1 our 
"of her huſband, or do ſecure his debt. hee 
„ it would not be hy 48 2 8 bor a oy deal * property 705 

| Vor. oy 0b EN 8 e „ 


_—_—_— TE} ET EC? 
SF ki 8 ka 


5 + a "m3 1 thoſe decifions, - But it is abſolutely 8 chas the 20 
- _ dave! ſheuld- have all the: ſolemnities; required by the ſetilement 
9 23 5 Amel VUuleſs that is purſued, the act can have no effect. ee 
mer ſeparate ue It is true in Peacoci v. Monk; i F 19g, it was 
+ held; thata bond by s married woman-ſhouldioperate ag a. charge 
upon heiß ſepstate proper but ie was treated as her debt pro- 
e 8 perly contracted by her, and therefore properly to be ſatisfied out 
Sek 5 of her ſepat | As to Allen vo. Paprovth{e)jit VH 163, 
e it is true a married woman may bind herſelf by what ſhe does by 

N mer Counſel. In Violet v. Bullfinth the 'queſtion was, whieths +9 

| Feme covert: having. permitted a decree by conſent could afterwards 
alter that: the Court was of opinion, that on accbunt of the 
nights of other parties ſhe could not; howgh there ought to be 
 =aution in fuch caſe: but no fraud or improper” conduct 2 
. peared. In Grigby v. Cue, 1 5 1%, the queſſion was, whether 
ii eech ehe Was executed by the married woman, was an exe- 
„ e of her power of appointment. It was admitted, ha ie was 
according to her power; and it did not appear from any evidence 

. an the cauſe, that the wife had been ſurpriſed: and;defrauded; The 

. lame ſort of queſtion Was made. as was attempted to be raiſed in 

. Halit v. Delaval and Pybus v Smith, that there muſt be a Ju- 
dicial examination of the wife: but that was determined got to be 
e nceeſſary. Thayer v. Gould at the Rolls, was cited. The deciſion 
. againſt the truſtees was upon the ſame ground, that decided Cun- 
2 Jninghant x v. 1 1 1 Ve $28 0” That caſe W been e e . 
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"Ta 15 
(a) The Sale, e vpon eiting Allen v. e fawn 1 Ms is po | 
| "fate of the caſe in the Report; and that it is to be lamented, that in the book, from which 


d was cited, the + "<a 12 the Court i is n much more e given than the I 
„ Klatement of the . | 
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| ITN as 1 oder which PER collection * caſes | was' fbi to the 7 
Public, the Author could not avail himſelf of the free uſe of Papers and the eaſy acceſs, io 
the Records of the Court, now ſo liberally afforded as to deprive negligence and error of all 
5 excuſe. The notes were taken at an early period of life, while the Author Was a ſtudent, a 
for a ſhort time that he continued at the Egli Bar, sod, after having quitted it, at dif- 
dezent rimes, when be was octaſionally i in London, while the Court happened to be fitting. 
For ſeveral years he had no intention of making them pablic ; but was induced to commit 
1 them to the Preſs by the recommendation and deſire of Lord Bowes, then Lord Chancellor 
of Ireland; who, having heard thoſe notes frequently cited, defired to ſee them, and in very 
flattering terms expreſſed his opinion; which his Lordſhip more firongly marked by ap- 
5 n the Avthor to the confiderable ſituation 1 in be Coutz. which he beld for 1 [Sho 
„ Should a 1 period fs more er ng than the Ae this note can ar pieſfror com- 
F 7 . admit of his reviſing that work, he would feel a peculiar intereſt in contributing to 
=_ 1 19 maintain its claim to the favor ol Profeſion, PEROT by . 15 1 10 ; 
—_— 2 the} e 4 prong | Fn 
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5 W bees wd i is conſidered as having ſettled 40 TO upon. 
5 2 ſubject. There is no doubt now, that if money is to be laid 


out in land, aud ſetiled upon a married woman for life there muſt 
de an examination; becauſe if the money is laid out, there muſt 
be a fine. I 


4 to- pay under hand, this would give a foundation to demand 


the money againſt her out of her ſeparate eſtate, ſhe being con- 5 


4 ſidered as a ſeme ſole as to that, and the declarations of her, the 


e debtor, may be read in evidence. That is very clear. It is 
75 merely 4 iam; but it demonſtrates what was Lord Hardwick?'s oe 
bY idea upon the AubjeR ; that the bond under her hand would vive 7 
A foundation t to demand it out of her ſeparate; eſtate. It is in the 1 


wee ohen r Sbe couſtrutes bert debtor for mo- 
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not; and it would belong to her repreſentatives after. her death. 


—— 
here ate general expreſſions in many caſes, thal a N 

fene © FREE) is with regard to her ſeparate property to be con- of 

e ele. Tn Peacock v. 'Monk this is ſtated as having „„ 

| Fallen from the Lord Chz ncellor . And further if a wife having an 

eltate to her ſeparate uſt borrowes money, Which ſhe gives a bond | 


1 a ts this Fs the 594 to . the hang is 1 FO 7 70 | 


T perſonal application to the truſtees. and her. being a witnels to the 
hauch of indewnity. It will probably be inſiſted, that her being a 
IG witneſs to the: bond. is upon the authority of Peacock v. Monk a 
Jufficient appointment in writing by her according to the terms of 15 
be the. power. That is not the nature of ber intereſt in this property. 5 
n Pybus v. Smith and all the other caſes a power of appointment 
_ way given to the wife: the whole of the income was to go accod- 
3 Ing to an inſtrument ! in writing; and having. executed touch in- 
1 15 ſtrument 1 in writiog ſhe ought to be bound by. it. In this caſe 
9 ; there is no ſuch power. The only diſcharge to the truſtees is 
payment. into the bands of the plaintiff and her receipt acknow- 
5 _ edging that. This caſe therefore differs importantly. from Pybus a 
” v. Smith. No act done by the plaintiff was an appointment under 
= ber power; clearly not as to the principal; and if as to the in- 
5 betet, it muſt be held, that if all the children ſhould die during 
ie life of their mother, though the intereſt paſſed, the capital did 
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. In Pybur v. Smith and all the other caſes the truſtees were not 5 


5 | 4 eulpable: in this they ſhew, they knew, they were acting wrong, 


by the bond of indemnity taken from the huſband, and by the 


* bond of ne. which after his death Nene. Wees ; 
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family, it would be the ordinary caſe; and the Court would con- 


| fider her fatialied by permitting her to have en acccunt for one 


Pear. I admit, if there never had been a detiſſon upon this ſub- 
ject, the laſt thing to be enpected would be;\ that: fach deciſions 
as have taken place would ever be made: but after ſo many decifions 
cCeontradicting the principle of the plaintiff, under which property 
bf this kind has by very irregular acts been made matter of ſecurity 
and commerce in the world, it would be very dangerous to pro- 


5 ſtated the principle, that as to ſeparate eſtate a fene covert is to all 
nd purpoſes a. eme ele. That muſt be the principle. 
bh His idea bf Pybus v. Smith Was, chat It was an application defiring 


e bete 


0 ant: A — 1 | 
. P not been made, but by the conſent of Mrs. Vbiſler the 
_  truſteck had paid the dividends into the general fund to ſupport the 


5 perty now to go back to the proper principle. Poſſibly it may 
have occurred to the Court from time to time, chat ſuch proviſions 
5 are rather miſchievous than uſeful. The deciſions ſhew the opi- 
nion of the Court. Lord Thurlow expreſſed a very ſtrong diſ- 

Anelination to decide againſt "the wife, In Hulme V. Tenaiit he 


1 im Under cireumſtances, which made him very unwilling wo Þ 
2 rge the property in a way, in which by the ters | 
. ſeitlement it was not chargeable. Miſs Vernon was à ward 
Be the Court. Thee ſettlement was made in conſequence bf that. 
Lord Thurlow endeavoured to eſtabliſm the principle, that is now. 
iet up in ſupport of this demand; for he repeatedly aid, he ; 
e thought, a feme covert having ſeparate eſtate ſhould be treated as a 


feme fol to the extent, in which the terms of the inſtrument made 


bs dier a Nme ſole, and no farther: : but that principle could "not 
1 pollibly be [reconciled With the prior deciſions. He argued it 
thus; that by a ſettlement thus artificially and diflindtly framed, 5 
= ms to that, which, was to be income, and that, which was to be : 

© Tp capital, it never could be the intention of the truſtees, or che : 
Court, or any one dealing for the Lady, that with all this pru- 
Wo : E : "dence, thus exprefſed, the and her huuſpand might the next day 
Bo appropriate the whole of the dividends in a lump to the payment 
dk a demand upon the huſband : but he could not decide, that 
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i dal 9 of' er the was meant to be a Ue-renter, Was not 
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| - ag but 55 out” her Om ; and he very 1 1798: . 
a&ed* upon it. Els v. Ailinſon had occurred 8 "little before. _ wan, . 
Lord 7 hurlow deuberated much yo itz . Sad Fad art of 
* w ware 1 e it. ng 1155 oy . N 1 
- where we «Cott has cer? upon the e 105 a wiſe 1 1 
güng a bill, che wife has not been protected; her will being 1 1 
conſidered comcicatly declared by her „„ by filing. - | M8 
_ the bil with her” huſband. There was no appointment from - 
ume to time, no payment into her hands, no receipt given by 
her yer the money was ordered to be paid out of court. Tris 
= impoſſible to deny, chat in ſuch a ſettlement as that in * Hulme V. 
Tenant, where the whole hiftory of all theſe caſes is gone into, 
dhe intention Halt be, chat the appointment ſhould apply 8 
5 the principal, not to the intereft: but Lord Thurlow laid it down: . 1 | 
| chat i was compet tent to a feme overt to act with regard to ber 
5 ſeparate property. as as if ſhe was 2 eme "ſole; mat . was the pro- 
pe rule; and he gave execution upon that be bond. "His Lordſhip 
Carried it to the extent, that the gift being to wi ſeparate ue 
15 implied all the powers of diſpoſition; t . chat the 0 to receive che 
_ » Hividends as long as the capital remains undifpoſed of by her: 
When ſhe has diſpoſed of chat, ſhe can no longer receive in 4-04 
of 1 "Accordingly in Fettiplate v Gorges, 3 Bro. C. 8. (ante, 
900. 1. 46.) be held, that a gift to the ſeparate uſe of a married 
_ woman is che line as a power to appoint by deed e e ,, 
5 theſe words thrown in by the conveyancer can es Tl 
Tote Thurtw thought, oe phraſes! © ro ay into her own 
55 kands, „Kr, were Aneluded in che general gift to her. A 
ee not, that nothing but her receipt ſhall pe a ſufficient | 
_ "but thi t it Mall be a diſcharge, though ſhe is a feme- co- 
| ASE" 1s; impolſible to adopt the former conſtruction; for then = 
; | a to the kuſband with her conſent from time to time a and 5 ; 5 = 
8 _expendirure in the family concerns: with her conſent: womld:Jeave = „ 
1 truſtees liable. _ ' The meaning is only to enable her to gave a 
8 receipt. There is no preciſe form for her conſent· Her iritention | 
being expreſſed, it is no more than if ſhe had contracted a debt, and 
e 4o the rhaſſees. to Sal to hat: e my on that it 
55 ü 5 might” = diſcharged.” Fan ee, FR 2 ob 4 © Fo: & "ESE ap FP 
8 3 at in el The ie rginnent amounts to Me : that 
7 Aten of the ſettlement OT nothing 3 and it Is pong * 
Vor- =_ = 5 opinion . 
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14. . cis in Chancery: | SY 


575 1708. opinion of E Lord Thuribw in Hulme: v. Tenant is in dimes oppoſi 
id Sockett v. Wray; in which, though the wife appeared in 
Court to conſent, the Maſter of the Rolls would not direct the 
truſtees to transfer ; ſaying, ſhe had a power to diſpoſe of the ca- 
| Pital by will only. The effect would be to ſtrike out all the pro- 
viſions by way of guard to the wife, Fettiplace v. Gorges i is a caſe 
of a very different deſcription. It was to the ſeparate uſe of Mrs, 
 Fettiplace. There was no direction, that ſhe ſhould have a power 
of appointment by will in reſpect of what ſhould be due to her 
upon that account. She by will made a general diſpoſition. of all 
her property to her niece; and the queſtion was between the miece., 
and the huſband. _ It was held, that ſhe muſt have ſome mode of 
diſpoſing of it; and as the truſt did not expreſs any mode, it muſt 
bein the ordinary. mode, i in which perſonal property is diſpoſed 
of; that a power of diſpoſition is incident in its nature to a ſet- 
_ tlement for the ſeparate uſe of a married woman. Suppoſe, i it had = 
. a will with two witneſſes: if not ſo executed, it would 
not have been a good appointment againſt the huſband. If the 
power is complied with, the diſpoſition will be good, though 1 in 
favor of the huſband, unleſs 8 e in Fu mage of 3 
| E . | chigining it is a pants, 5 
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- gli is, W the Ne have ed in en ; 5 
1 the ſettlement? They have parted with the capital clearly i in 
breach of the truſt as to the children. The ſettlement has not 7 

given her a power of executing any inſtrument, by which the can. 
authorize the truſtees to put it out of their power to have the di- 
vidends in their hands to anſwer the purpoſes of the truſt. If ſhe 
has done ſuch an act according to the ſettlement, ſhe cannot call”. 
upon the truſtees for the dividends: if not, the truſtees are reſpon- 3 
ſible to her; for her acts, if not according to the ſettlement, are 
no acts. In Hulme v. Tenant the wife executed a bond, by which 
the: conſtituted herſelf debtor: though an informal inſtrument, 
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gy. 7 . that the ins upon 1. ſolicitation: of ah . © 


N 1474 Rid, that at the very, | time the 24 in As 17. | <4 . 


Smith was ſubmitted to the Court ey. were preparing t the deed,” A 
„ the 1 NY it was e . 3 „ Wikeo | 
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A n to 5 e . are any rates that ARTE ths 5 „ 
in theſe two before Lord Tburlorv: particularly Hulme v. Tenant. 0 
Nothing could be more perfectly without all law than the bond in 


8 

83 1 
e 
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that caſe. It ſeems. to require this principle in all its extent; 


that where: the married woman has the property in the principal 

or dividends, Whatever diſpoſition ne makes of it, if it is her 
N to do it even in fo abſurd: a way as by giving a es,” 

- ſuppoſing ſhe knows ſhe is doing it, this Court will ſupport. = 
and build upon it. It takes away all protection from married wo- 
wen; * 300k 8 110 a for mer dene of err. woah amr rag L 3 
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1 em. W e occurs 8 the Master 6 
1 The bill was filed by Mrs. Nh Mer and her infant chil- 
dven agsinſt the truſtees in the ſettlement made upon her marriage. 
The ſubject of that ſettlement was a ſum of 1200 l. 31 ber cent. 
Bank Annuities; Which was veſted in NMeumam and Maidment, 
upon truſt to pay the dividends to the wife for life for her ſeparate 
ule, and in caſe ſhe,ſhould. die in the life of ber huſband, to bim 
for life, and the principal to the children by the marriage; with a 
power to the wife to e . will in default 1855 e to fy 
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_ band and with the privity of the wife thought fit to ſell out 'the 
lock, and to give the money produced by the ſale to the buſ- 
band: he being indebted to one of them: but I put that circum- 
flange gut of the queſtion; chooſing to take it rather upon the 
giant, point than upon any ſpecial circumſtances appearing upon 

- Ge Report... They took a bond of indemnity from the buſband; | 

and the wife ſigned as a witneſs to the bond, The huſband. be:: 
came. 1 and died; and the - pe of as: roo is to [on „ 
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5 1 45 
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again; 3 


f De ? 


e Hulme v. Tenant" Pybus v. Smith 


apc; which is 1 to the 1 Gen ral; 2 they 
objected at the hearing, that the wife as to ber intereſt for life 


_ ought to be bound by the act, that was done. What that was not 
appearing very diſtinQly, when the cauſe firſt came on, they had 
a right to the examination of the Wife. She has been examined ; 


and in the reſult of that examination the does certainly admit an 


5 aſſent to the act done by the truſtees. All, that ſhe has done, is 


merely the circumſtance of ſigning as a. witneſs to the bond. 


6h That he was privy to the act, Ahe admits, -She'relates the hiſtory 
- of it. She was prevailed upon in the common manner, in which 
-things bad i in themſelves are done, partly by being coaxed,; partly 


by being bullied. The truſtees inſiſt upon the benefit of the di- 


__ .-  wvidends for che life of the wife. Newman got an indemnity "i 
; 1 : the: other truſtee: but if I affect the 


m OP _ * 
N ar are material. oo | 2 . 
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hs POT Jed to ahi examination oth "IM 


, and Ellis V. 
Ailinſin; in which a married woman, y without y. formal exa- 


- mination, any act done by her, or any thing to give validity and 


49 a : ſanctioh to the act, ſhe' was about to do, having right to the 


_ ſeparate: uſe of an income of a a real eſtate, or of a fund veſted in 


1 35 8 _ caſe | 


mruſtees and therefore under the control of this Court, was con- 
1 ſidered as being ui j Juris and the Court dealt with her exactly 
e ab) they. would have done with the huſband.” On the other hand a a 


nice was made to'Sockert ive Wray, and to . v. NT > 
etermined by the Maſter of <he'Rolks.” 
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| different caſes: but I cannot hel p making one remark; that if the ; 
rule laid down in them is to be puſhed to its full extent, a married 


____ wonian having truſtess and her property under the adminiſtration | 
ef this Court 1 is:infinitely worſe off and much more unprotected, | 
.___» than ſhe would be, if left to her legal rights; as far as they con 
ſſtbt of rights, which the hufband catinot proprio Marte affect. 


Such rights | ge e be taken from her without a formal deed: 


* 


inſerenes from converſation or conduct. 


por e v. Smilth it would be the vaineſt act to make a ſettle- 
ment upon a woman marrying under the direction of the Court. 

"The ſettlement was made here after'a' reference to the Maſter, and 
. . s ſubmitted t EO, and 1 and it Was ſiated by 
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Sites in Chancery. | ; t45 
EY 2 PM within two days afterwards, and at the very time 1798. 
the ſettlement was ſubmitted to this Court, the tranſaction was „ e 
„ 
on, by which the effect of it was taken away from her; and ſhe os 
gave up the * * that care, the Court was OE: * her 8 
Ee —— 
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51 is FE is als: 1 very "Kifferent 9655 all thoſs 
caſes, that I have looked into; for in thoſe caſes the queſtion 7 


2 always came on upon the claim of” a creditor of the huſband; ftand- Ko 


ing with regard to him upon a very fair, good, conlideration ;_ 
and not bound by any tie or condition, or any duty towards the 


wife; bound by nothing but common humanity; and having a 


right to get what he could for a debt due from the hufband. But = 


1 It is quite different here. s find myſelf | in this fituation. Here 


is a truſt fund ſtanding 1 in the name 'of the Accountant General. 


The wife deſires the dividends to be paid to her. Her right is 
founded upon the plain face of the deed, the truſtees have ſigned, 
binding. themſelyes to pay. the diyidends to her. | What is their 
anſwer? We, your truſtees, have ated moſt unconſcientiouſiy „ 


0 . with regard to you ; aiding your huſband th get the fund into 


25 1 bis hands and ſquander it away therefore you. ought. to pay. 418 | 55 8 — 
7 < for. our breach of truſt,” That ſtatement ſeems a little bold. 5 A 
2p Becauſe they have, acted againſt their duty, that they owed to her, 


they will make her anſwer to them; for that loſs, which. they 


: brought, upon themſelves by truſting to the ſecurity of the Huſ- | 


band. I have no difficulty therefore to make them pay over r the e 


L Ates to the wife and pay thy coſts bel the chule. i 
; | 1 of . 3 | 
. ; 1 . . 5 nf „ 


"When | it may he . ah ei to Stein, to enter 


= Into the conſideration of theſe caſes, it will be to be conſidered, 


whether the Court ought to do more than this: where the cre- 


„ of the huſband or perſon dealing with the matried woman 


has got any legal hold of the fund, he muſt take it: if be has not 


= any legal hold upon it, Lam much at a loſs for any principle, 


upon Which this Court can make his ſituation better, and im- 
prove a ſecurity, that the Law will not acknowledge. How far 
- the law has gone in theſe caſes, it is not neceſſary for me to deter- 
mine. Upon ſome of the caſes | have felt a degree of doubt, that 
Ihe not been able to remove: but it is going a great way far- 
— ther, than any reaſon of er much more af Equity, will war- 


As to WH 
tors of the ; 
hoſband or 
perſons deal - 
ing with a 


married wo- 
man as to fe> 
parate pro- 
perty, Equity 
ought to go 


no farther 


than to leave 
any legal 


right un- 
diſturbed; 
not to im- 


prove the fe» | 


curity. 
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1798. rant, to ind that 1 any legal right, thiat may bare been 
3 got; by the aid of a Court of Equity: 2 5 5 
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NT It cannot 80 beck beyond the time of the- Ma death, 
9 They muſt pay her the dividends from the time of the huſband's 
„ 1 2 the i is to receive the dividends accrued, ſince the Tock 1 


* * Bag 4 


1 
: \ \ « . 
a - 6, 5. 3 q 4 . p : 1 4 : 
* # : = * * { . 0 Fi "* 57 
3 4 4 ; LES . * n *% y "0 1 N : 7 2 : 2 7 0 
N * Y | + - d R ""d- 7 a Sw 7 5 ” * 0. * 3 : _- Y 9 4 1 | y 8 
7 - . 1 * : . : 
1 7 9 "D. * 0 — F * = : 
* 1 , :, ? : - 
+2 - o { - 4 * : } . , 


2» . * & 35 8 . . * 8 
x0 1 . +. : ns N 8 . 4 


= | ; 2 e %%% // TS T5, Inn ONS: A SAVE: 097-1 og Wy . n 5 2 1 oF I EA . a 
= © RO 1 For the EPI as' to the PETRO l of FS ie, 26 eh her and ber 
AA | huſban@ or parties claiming under him, See Aale v. Philips, nee 1 BEE Like v. * 

5 3 vol. 3 N and the Ae, there cited. Md A”. 


warty 
IO 
* 
* 
— 


ES .... 5 n cbs r 
oe 0 ARR v. EASTAB RO 0 Kk. wait * 
Y Huſband * ROSS petitions were TON by buſband' and vie; the « one 
1 ife livin 
1 af 0 3 praying, that a ſum of 3 5ol. delonging to the wife might be 
Jer 25 ſettled to her ſeparate uſe ; the other, that it might be p aich to o the 
2X 5 a mMmenja Pa 8 
| rhoroobtain- buſband, without making any proviſion fot the wife. 5 
ͤ TTT ĩ . 0 Dn fs 
3 „ "Thi: circilinfiaiicrs were theſe.” Six weeks after the wunfage 
— — — the huſband failed to the Eaft Indies : and upon his return he 
| um I 
Laney _ found, that his wife had eloped, and was living in adultery. 
ing to ber 
3 b be He obtained a dirorce a nenſ thoro | in the Eccleſiaſtical Court. 
ſeoparate 00 | | 7 4 
= ba EY” = Sbe continued to' tive 1 in | the ſame ite "Hill the: death 8 the 
b might be perſon, with whom ſhe had eloped. Since that, it Was alledged, 
6” aid to kim: 
we Court that ſhe was Tupportal by. his mother ; 5 and that ſhe had no other 
 refuſedto_ 3 „„ 
make: 33 e VV. 8 
1 Ball v. Montgomery (ante, vol. 2. 191) was cited. | | 


| * CHANCELLOR: Laid, he, could make n no order upon either 
_ petition: he could not ſettle this ſum to the ſeparate vie. of. the 
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Ex pore SER 61 8 0 N. I the Matter of Carers, an Ini, 


B 


an order . on the 5th of April 1798. on \ petition it was 
referred to the Maſter to examine and certify, in whom the 
PF legal eſtate in certain premiſes was veſted; and whether John 
Marten Cripps, an infant, was a truſtee or ey within the 
: intent and meaaing of che Rare * Anne c. 19. 1 e 


| .- By the report, dsted the 2 9 of May, the! Maſter dons, that 
Warden Sergiſan 'executed/ a mortgage in fee of the eſtates in 


_ queſtion by indentures of leaſe and” releaſe, dated the 4th and Bs 


of June 1792, to Richard Hamfhar, to ſecure the ſum of 2000/. 


_ with-intereſt; that by indentures of leaſe and releaſe, dated the 


4th and 5th of December 1 793. the mortgage was aſſigned to 
John Marten, and his heirs and aſſign 
die died; having daly made his will, dated the 20th. of 


September 1797; by which, after deviſing certain real eſtates in. 
mager therein mentioned to his great nephew the ſaid, FJabn 


Marten Cripps, he gave and [deviſed all the reſt, reſid ve, and 


remainder, of his eſtate both real and perſonal and of what nature 


or kind ſoever and whereſgever, not therein before ſpecifically 
5 given deviſed and bequeathed, to the. faid John Marten Crippr, 
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Fon Bakrbi by bis will "Gated whe! Sander "ITY 
a” 70 5, alter defiritig, that all his Juſt? debts aud funeral ex- 
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iled, penees ſhould be fully" paid and ſatisfied, gave and bequeathed to 


his tc nieces Jane Beun and S bis Bean the ſum of 4000 /., 
When and 48 ſoon as they ſhall ſeveralty attain their reſpective ages 


of twenty-one years, equally to be divided between them, ſhare 
e and f ſhare alike; and in caſe either of them ſhall happen to die 


under? age, then he gave the whole of the hai 2000. unto the 
ſurvivor, When and as ſoon as the ſhall attain that: age: but in 


e caſe they ſhould both die under age, he directed the whole of the 


T aid 40007 to ſink into the reli due of his eſtate and clfefts; and he 
| gave. to Sopbia Millar the ſum of 500 1 when and as Toon a as the 


ng 1 7 ſhall attain her age of twenty- one years; and he dire ted the ſame 
RS e ſink into the reſidue of his eſtate, in caſe ſhe ſhould die under 
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MM is, that in caſe. 1 ſhall receiue the ſaid monies, or alter the ſaid 
ſecurity, ſuch receipt or alteration ſhall not be deemed or con- 
e ftrued a revocation of any or either of the ſald deg adtes?? büt the | 
e ſame ſhall in ſuch caſe be paid by and out of ſome other part of 
my eſtate and effects; and that all ſuch legacies ſhall Year intereſt 
after the rate of eh tan! per nanum frötm the ume of my de- 
« ceaſe; _ Kos the intereſt of the ſeveral legacies intended for the 
oY ſalc enn, So Did" Beau, and e Millar, malt be paid 
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i belt 1 the time ties his will poſſeſſe 40 A | | 


chr bills upon the Faft Hau Company, amounting in the whole 


to be kum of Barth %, which conſtituted che greateſt part 


of his property in England, by indentures, dated the Ach of 


5 February 1785, (the day preceding the date of his will ) declared, 
that Thomas Berdmdte, i whoſe hands the ſaid bills were, bis 


_ executors and adminiſtrators, ſhould ſtand poſſeſſed thereof upon 


tiuſt to lay he ame out in Government ſecurity, and transfer the 


to pay the dividends" to his ſaid wife during their joint lives for 
her abſolute, ſole; and peculiar, uſe; and after his deceaſe, in caſe 
the ſhoutd J farvive him, to pay ſuchꝰ dividends to her and 


aſſigns for her life; and after her deceaſe; and for want of fuck 
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The bind#tvenfiotcl in the will was” date he! 3th 7 Ma} 
« 79833; and "was executed by David/on to fecure the ſum of 500. 
and att atrear of intereſt due from bim to the teſtator. The con- 
dition erpreſſedl was for the payment to Mrs. Mary Barlow, *he 
Wie of *Nathaniel Bark, or ſuch other perſon as ſhould be a 
© chorized*t6 receive the fame in London, the ſum of 42866 4 


e i op wa and I Irie wu intereſt at 152 8 cent.” ue 


. [4 7515 bimaqeb ds 1 97 * l N PAN. TR ee, 2 41 


LISTER TEL 


5 2\ The teſtitor falled to the MY Fade es yok hay After the exe. 


4 


Utton'6f* ie Win; Aud he died 3 in Aug 1786 upon his” return 
e ee oma BefAnbre died in November 1785. F "1s, 1 * 
_ Davie n ales 4 Male Meat. e r n Nat 
1 1 ie oj n 10 1 1.40 ien 
Duphe Mane vidov w thirried'- io Pico; and the Mn we 
He apart Yer and Her kilſband by the legatecs to Hape their 
| Akicls Paid out of the Yan perſonil o 


Yd * VEE. * * * * (av = * 
GALL BIT emma ou” acer WK Wers 7647 e 195 9 Dritt Al 
| anc 7 AR NR 5 9 D. or Pr _ e 
| 7 
{ 
0 
, ? 
* } 
. a ; 5 
* / 
F 8 


Poco. 


e. . 


2 — 
. 


1 . i L 
_ . \ 
" 25.0 ant . 
8 ** N a 
4 N TY 
% 
* 
f "+ 
, 4 


ies a chene 


1 3 "The aſe: Rated; chat it appears by the books of i the >" of 
— that ſhortly before his departure from Madrarhe wrote to David. 
L — jon, incloſing an account of the principal and intereſt due upon 
 Pacoce. the bond 10 the ad of June then next; iaforming} Davidſon, that 


the was adviſed to get away as ſoon as poſſible; that he had taken 


the liberty to incloſe his account current up to the 2d of Fune next, 


With intereſt charged at 8 fer cent. and; which. be; flattered him. 


ſelf, he (Davigon) would not think: unreaſonable; as no part of it 


7 had been paid in England; and Rating the balance due to bim at 
No 14243 Pagodas,, or 5697 l. 45:3 and Laying, he. would e it as 
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| ſecured by the bond was paid to the teſtator, except chat Davidſon 


did in conſequence of that application pay him | 5080 -Pagedar 
to enable him to diſcharge ſome of the debte, he owed in india, 
and defray the expence of his paſſage to Europe; and the defend. 
papers of the: teſtator an ac: 
der goes Pagedes received fem Du 
" Intereſt upon the bond remaining due; after eee en 
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4 equal to 3693. 


ag the teſtator's papers. They believe, 
chat at the death of the teſtator Davidfon was inſolvent; and that 


the only hopes of his creditors: were. kad his retaining his ſitua- 
don under the EI India Con 
that the bond was not paid; and. 5 made no. attempt to inforce 
payment; knowing, that David/on's ability to pay depended en- 
 tirely upon his retaining his rank in the Company $ ſervice.. The 


The teſtator was, apprized, 


73 "defendants had heard. long. before the death of, the ſtator, that 


de cirgumitances of David@n bad been and were 2 em- 
blatrraſſed: but che defendant Mary Pocock - denies, th 
_  behiev 


be knew, 
ech or ſuſpected, or had any reaſon to or ſulpect, 


at che teſtator at the time of his death believed, chat the conduct 
_ of Davidon was ſuch, as would vltimately tend to ruin and waſte 
his eſtate: on the contrary ſhe believes, the teſtator_had- then 
_ expeQations that | DO would be confirmed i in the 
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mately be enabled to retrieve: his affairs, and ſatisfy; all Ns 
ditors. The defendants. do not know or believe, that the teſtatot 
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5 4 ehe queſtion is, whether a direction to the executors to. 


ES pay out of a particular fund a legacy, antecedently. given. purely. - 1 


and abſolutely. ſhall convert that into A ſpecific legacy. : The 
' application of the will to this, fund is. in the ſhape | of direction; 
WW and there is no connection between che gift and that direQion. 
te Court will, if poflible, f in every « caſe lay. hold. of circumſtances | 
10 'conftrue the bequeſt pecuniary: Rider v. Wager, 2. 75 Will. | 
1 328, Attorney. General v. Parkyn, Amb. 566, and mentioned in 
Mr. Cue note. The Court has 1 in all caſes purſued the maxim 
9 laid doy wn by Lord Camden; who ſeems i in that caſe to. have. enter-, 
; tained. a doubt, whether, even if the legacy Was of a debt due to the, ve. 
5 teſtator by another. perſon, yet if the amount of the. debt. is men- 
June in the bequeſt, that ſhould. not turn it into a pecuniary 
FO. legacy. - In Aſhburner v. M [*Guire, 2 Bro. . 4 4 108, alſo men- 
tioged in Mr. Con s note to Rider v. Mager, Lord Thurlow. diſ- . 


ö | ſented from that doctrine of Lord Camden. Badriot V4 Stevens, ; | 


3 Bro. C. C. 431, will probably be cited for the defendants: but 
there it was evident, the teltator meant to parcel out the bond 


1 among the legatees, and to give them nothing but that bond * 


1 with a bequeſt to the obligor himſelf of the remaining part of the 
money due upon it, after the legacies were deducted. In Pamht's 

. Gaſes Sir 7. Raym. 3 355 the leading cale,. mentioned by. Lord., 
5 Camden, the legacy was held abſolute with. a, demonſtration ; "Fo 


_ _ particular fund, which might. anſwer. that legacy. In Coleman, v. 
cleman, (ante, vol. 2. 639, nothing could. be. more Tecific than 
ii legacy: but upon the whole view of the caſe. your Lordſhip 
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_ thin: to give that bill upon the ſuppoſition, ar it was not it called 
in at his death. Your Lordſhip there intimated, that Attorney 


General v. Parkyn was determined upon great conſideration, and 


that Lord Camden gave a very able judgment. Upon the autho- 
rity of that caſe Carteret v. Lord Carteret, ſtated in Aſoburner v. 
5 M*Guire, was determined by Lord Batbugſt. Saville v. Blaclet, 
Ii Wilk 777% Ford v. Fleming, 2 F. Will, 370. There is a 
material and important diſtinction between a gift of a- elite, 
imply and a gift of a ſum of money payable out of a ſecurity. In 

ite latter caſe it is conſidered as given according to the language 
8 of the Civilians 7 in numeratis ; and the fund 1 18 pointed out only for 5 
the fake of the arrangement, or to prevent abatement. * That dis. 5 
. though it has been complained of by ſome Judges, and 


was, I believe, thought refined by Lord Thurlow, will upon accu- 


rate conſideration appear not to be arbitrary or refined, but Fund. 
ed on principle; ; particularly that of Lord- Camden, that this Court ; 
preſumes. againſt ſpecific legacies; Y and will conſtrue a legacy 
. general, unleſs. a frrong 3 intention to the contrary appears; 5 Which 
reſts upon the great principle i in the z interpretation of wills, a deſire 85 
to effeQuate the intention. Upon this queſtion there is on the one. 
hand a mere preſumption of an intention to revoke the legacy: on 5 
the other there is a ſtrong expreſſion i in favor of the legateg. The 3 
Court therefore adopts the expreſs purpoſe in Preference to that, | 
which i is implied; and conceives, that in general the intention is, 
more likely to be anſwered by conſtruing i it to be a general legacy, Þ 
unleſs there is a ſtrong implication, that it is intended to be ſpe⸗ . 
cific. The caſe of loſs to ſpecific legatees by the failure of the par- 


ticular fund is much more likely to happen than a deficiency of 
property to anſwer the general legacies. It is very rare, that a 
general legatee claims to be conſidered as a | ſpecific legatee: put 


1 caſes to the TONY, 6 are t Yery numerous. 5 . 


Mp . 


The PN inclination of the en receives 72" 0 mation 
1 particular circu mſtances of this will. The drawer of the mill 
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provides againſt the only caſes i in the contemplation of the teſtator ; b. 


vis, his receiving the money himſelf or altering the ſecurity, In. 


"the latter caſe, if he meant to make it ſpecific, and merely that the 
| legatees ſhould take their chance of the bond, it was natural for 
bim to have ſubſtituted the new ſecurity i in the place of the other. 


. "He goes on to give intereſt at 5 fer cent. from the time of his de- . 
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but W * RY They could have diate thas . 


tereſt; and it would have been no anſwer by the executors, that . 5 5 4 
they had not received the amount” of the bond. It would be . 
abſurd; that intereſt ſhould be paid out of his general eſtate upon , 0 

u legacy not payable out of the general eſtate. Both clauſes ought 1 : 
to have effect, if pollibley which can only be by conſtruing the 1 
ſecond additional, accumulative, and auxiliary. It is not likely, he 1 

| could mean the maintenance and education of theſe hie near rela- "i 
| tions to depend upon a doubtful and precarious fund; as this'cers ö 
0 tainly was; the 5o0 Pagodas having: been recovered by mere ac- I 

_ cident. © The ſame obſervation applies to the legacy to Berds 5 mores” Ot f 
: which was intended as a RIOT o_ bis eare and tYouble. * OTE ; | e 1 

: e 5 e | VVV e „ 4 
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. only addition-neceſlaryto be made to the queſtion, | 
as it has been ſtated, 1 is, chat the general tenor of the will mult in 
All caſes be locked to. This is the weakeſt caſe, that has occurred. 
The ſum ſecured by the bond does not much exceed the amount 
ol the legacies. The rate of intereſt upon the legacies is the ſame 
TY with that produced by the bond. © The teſtator has not left to in- 
ference the caſes, in which theſe legacies ſhould be paid out of the 
"Y reſidue.. The particular caſes ſpecified! exclude any other. He 
Was aware of the law as to the ademption of a legacy and of the' „ 
diſtinction between ſpecific and pecuniary. legacies. By altering 5 Ro 
the ſecurity he could not mean altering the perſon of the „ 
for he could not do that without receiving the money; which is 
de other caſe ſpecified. ' It muſt mean, if he ſhould: take any 
_ other ſecurity from Davidſon. He looked to the caſe, that ſome 
ok the legatees might die before him; and having diſtinctly ſaid, 5 
1 he meant to give his . every thing but ſo much of this debt as 
cocuſch be realiſed, whether in his life, or not, he adds, that if any 
of the legatees die in his life, his wife ſhall. have even a part of . 
Ho thaty: except in the caſe of ſurvivorſhip pointed out. The word 
1 : * ſuch” ſhews, that if the legacies were not payable, the intereſt! 
_ would not be payable. The intereſt and principal are meant to 
come from the fame fund; and the bond would have produced the 
| intereſt. Suppoſe, upon his arrival in India be had found David- 
om dead inſolvent, and had been aſked, whether he meant by his 
ally that ooo l. not being recoverable, that his wife ſhould have. 
ie rehdue zu 50007. It is impoſſible to ſuppoſe that to be his 
_ Intention; II is not to be ſuppoſed, he would have taken ſo muck 
h 1 
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73 Poſition, that this fund would be productive. J af 
.. reitof his propetty would only make up theſe. legacies: {could-it 


1 chen be argued?, It muſt be admitted; chat theſe legatees muſt have 
ahated among themſelves, in caſe Davidon's aſſete had produced 
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ALegasies, eres ade teſtator that the caſo woul 
1 e ne Py enec 


. tention to give, ve wi his other pra 
: | 8 tees this part, which in the event e i is an accident; and 
1 the Te ee en oe! 000-4 agaans received 


n the particular nature of . 
This is not the caſe of a pecuniary 5. 

ne t only falls. There is as clear an in- 
ty as to give to theſe lega- 


IF * % \* 5 bs & 8 bod 2 ; a: 1 2 : 3th Hf 1 Hy : 
us 4 * IF 1 Anh 25 ; A 1 Ng * "Wt? * 5 . 5 WE. 5 — 0 5 . 1 8 2&3 ; Ee OS 1 . SE 
; 1 Nen * * 


og 1 exactly to the Alton 
dahange was given in ſttict ſeitlement. Another & 
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the argument with regard to the Attorney General v. ee 


man v. 8 bad. date in ee * 
ney General v. Hariu: the ang of EN. 


operty. Four Lord 


aroſe fairly; that upon the whole content of tlie will =. 


| ariſe upon the act of the teſtator; In that ea the 


intended to give his property. Budrich v. Stevens was: clearly ſpe- 
9 cifie: the. remainder. of the debt 
debt was received anne teſtator, it could not be contended, that 


being given to the dehtor, if the 


it continued as a legacy. the caſes: except: Saville v. Blaclet 


> fund failed, as 


in this: inſtance. It is a very ſingular caſe; and upon the parti- 


5 cular juſtice of it there cou 
of the court is repreſented: as ; general, . 


ld bean _— though the language 
here is 3 great difference, 
if "this reſtator,- and where the 


where the legacy fails by the act 


fund itſelf is loſt. Many caſes: of the former kind have occurred, 


in which it was impoſſible to ſuppoſe, the teſtator meant the legacy 


WG fail; as in Aſbburnen v. M*Gwire: but in the other caſe the 


teſtator having made the diſpoſition: upon a calculation of his wm 1 
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* to give to his wife every thing but 5000, not that ſpeciſic 


ſlum of 50004. The eſtate might have been greatly increaſed; or 


greatly diminiſhed. If he had acquired a large fortune, that 


would have gone to his wife; but not upon the ſtate of the pro- 
1 . * had in view. at * time of * the will. Phot true 


Sales im chancery, * 


5 ſign; n/4 34 „ whether: this is a conditional as as, ; every. FIT 
legacy is, or whether; it is abſolute... By altering the ſecurity he 
muſt mean either to lend the money to ſomebody elle, or to take 
N another ſecurity from Davidſon, It is clearly not upon any cal- 
culation of his property. There are no negative words. It 4s, 
like the common caſe of a general legacy directed to be paid out 
of real eſtate; from which it does not follow, chat it is not to be 5 
paid out of the perſonal: eſtate. It is a conſtant rule, that ſub-, 
ſequent. words ſhall be conſtrued ſtrictly, ſo far as they go to defeat 
What has been previouſſy given abſolutely. Another rule is, that 
what is directory ſhall not control the ſubſtance of the gift; as in 
the common caſe of a legacy at the age of twenty one, and a 
legacy payable at twenty-one (a). The direction, in caſe he ſhould 


receive the money or alter the ſecurity, applies to dis apprebenſion, 


8 4 Jam omnes ſummæ i in alios 2 tranſlate efſent, reſponſum fuit, 


that it might operate as a revocation of the legacy; but does not 
go upon any calculation of bis property. The Court cannot con- 
2 je cure againſt an abſolute. gift. There muſt be certainty. Vet 
upon the Pander 35. tit. 1. 5. 51 tefator fſeripſerit, aureds 
8 quadringentos Pamphilz dart volo, ita ut infra ſeriptum eſt: ab 38 
bo Julio autore aureos tot; & in caſtris quos habed tot; & in nu- 


« merato quos habeo tot; & poſt multos demum annos decgſſerit, 


« \Pamphile guadriggenta deberi; "quit: 


verge ſmilius ©, Palremfami- 


„ Trae demonſtrare potius bartdibui Ulla N, unte aureos zuadringentor 
x « Ane incommodo rei familiarit contrabere poſſent, quam nnen 
_s Nee comm 2 e . ab initio 1 datum e e e 261 f 
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8 abſolute eſtate is created, and words follow importing limitation, 
uch words are always conſtrued ſtrictly; for a condition is to be 
: | impoſed upon an abſolute gift, not upon probability, but demon- 
1 tration (5). The defendant muſt take the reſidue with all the 

conſequences. There is no reaſon to ſuppoſe, the teſtator intend- 

ec, that ſhe ſhould take the whole of his 1 and his own ü 
family. nothing, becauſe Davidſon. has failed. By a voluntary 
. _ fettlement made only the day before the execution of the will he 
1775 made a n conſiderable e for her. | 19 the will he [ny 


a) This LiſtinQion, 8 from is poſitive hs of the Ecelefaftical 3 as to 


 _ perſonal legacies, has not been approved; and does not take place as to legacies charged 
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7 25 contemplation of the teſtator, leads to that ſort of diſcuſſion, which. 


_ that upon the 


ig amore Se weder in the reſult vg. What the 
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On the part of Ne 5 pr fa it was args very plaukdly, 


whole of the will it was to be collected, that the 
teſtator had made an eſtimate of his fortune; that upon that for- : 


tune, fo eſtimated, calculating, that he had a ſum of 5000. Well 
: ſecured, he meant upon that 


ſuppoſition in his on mind to give 
theſe particular legacies; and that excluſive of that all the reſt of 


| his fortune, not defined in the will, but ſuppoledifo be defined and 
eſtimated i in his own imagination, he intended to give to his Wife. 
| Therefore it is concluded in the argument on one ſide, that it 
had been in his view, that a caſe might happen, in which that 
$000k. would be loſt, .and the property would be diminiſhed to fo 
great an extent, the probability is, he would not have given theſe : 
legacies, at leaſt he would not. have broken in to ſuch an amount 


0 upon the proviſion, he meant to give to his. wife, It is alſo con- 


tended, that he has ſpecified two ways, in Which his ſpecific pur- 


i 8 . might fail of effect: Rs a in the honey, or * this 
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that the intention was definite with regard to the legatees; that af 7 
| the ſum of tis: bounty. is definite and abſolute” with regard to 7 
chem; chat they ſtood” in a near degree 'of relation to binn: two 7 


| were his nieces: the third was probably connected with him: 
the fourth is 2 kegatee expreſely for pal fervices, and as an in- 
dacement to kim to act gug executor in the execution of the will | 
and in making good the reſidue to the wife; that with reſpect to 


ber there is no definite intention: he gives to her what he did not _ 
End how otherwiſe to UGſpole of; what the law would have dif- . 
_ pole of, if he had not; a looſe floating reſidue ; that they ae . 
not entitled to argue, that ſufficient appears upon the will to 5 Indice 
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5 as concluſion; that I c Ant: pronounce with any degree of « cer- 2 
tainty, what the teſtator would have done in 4 caſe, that never 5 
| occurred to him. Firſt, it is evident, there was no ſuppoſition, 
that could induce him to make x provifion for the cafe, that has 
happened. I am therefore to take the will, as 1 find it. The 


| 7 Court always feels itſelf diſpoſed to entertain that fort of reaſoning. 


3 One would. wich to do what one muſt ſuppoſe would have been 


it really amounts only to conjecture. | TT Was aſked my opinion, 


1 [ muſt/faifly lay, the arguments upon the one fide and the other 


15 : balance themſelves very much. Theſe legacies 1 find given,” cer- 


1 the! intention of the teſtator i in the event, that has happened: but os 


ieh not as ſpecific legscies; and I cannot apply any rule, that 


bas been laid down as to fpeeific legacies, to theſe, He has not 
1 given” the bond in form or in ſabſtance. The legacies are charged 4 


ho che bon: but they do not. amount to it. "Suppoſing, ': FE rin 


gde did, that the bond Was 2 ge lo, 
more chan the amount of the legacies with inrereſt at 5 per cent. 


immediately called"in; The benefit of the bond therefore belongs 


8 as a ſühſtantive part of His eſtate to the reſiduary legatee, charged, | 


doc ſecurity, it was worth much 
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„ -HIN c KLEY v. SIMMONS. 1 
| Monual wille Fg 3 by "a will dated the Grh af May IM gave 
e to his wife all his real and perſonal eſtate for life; and after 
Lee 5 her deceaſe he gave all ſuch eſlates both real and perſonal (except 
9 ee ä the leaſehold lands after · mentioned) to his eldeſt ſon 7 homas Hinck- | 
wks Ley, his executors, adminiſtrators and aſſigns, for ever, or for ſych 2 


the other. 


and in caſe of 
her death to 
B. held an 
abſolute in- 
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Other eſtate, as he, the ſaid teſtator, had in the ſame reſpectively; 
" Bequeſt to 4. 


charged all the aid. eſtates, both real and perſonal, except. the 
aid leaſehold, with. the ſum of lool, which he gave to bis 


OT the e except for the een of debts, 76 this Teſt: | 
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and it is remarkable, that they are to be paid with Intereſt at 
3 ber cent. from his. death expreſsly for education and maintenance. 
Af Lam to adopt copjeQure, it is a great ſtrain to hold, that if he 
. exerciſing. his judgment, he ſhould have fo provided, that 
„the maintenance ſhould. be paid for three or four years, and then 


all at once ceaſe by the accident, to en tk hanger are e liable, 
and that has LG in this. inſtance. 8 255 
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ſubject. and chargeable with the payment of ſeveral ſums · of money 
for the fortunes of the younger ſons of the teſtator; and he 


daughter Elizabeth Hinckley, and the farther ſum of oo, which 


* 8 


| he gave to his daughter Mary Hinckley ; and he directed the 
aid. reſpective legacies to be paid within twelve months after 


he. death of his ſaid wife, in caſe his ſaid daughters ſhould 
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-bankrupt:laws: otherwiſe there 
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| . - Yoner. They might have been configned to-him-as truſtes. The 


expreſhon is, that he freighted 'the faid ſhip with coals of other = 
eee 2% FL ne Treighted "the laid ſhip with coals of other 
SE... perſons; and endeavonred to get his lip wakes 
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2 In abt upon h this commiſſion ls Mued, is + 7 

J principal and agent; the ele of, Oo 
enanytranſaGzons 3 which are now the ſubje& of a bill in = 1 
court for an accoun ' filed by the petitioner ; v who in an a * 
wet by bin has AR 4 © a e wy . 5 dim from . 8 


1 % a hip-onrher morely a man e. can never ts: 
| {ha ſject cat the Bankrupt Laws. / Perſons 0 the Nebel rank in 1 
_ zthe.countey haue ſhares in Ee dis ſhips. If this is t0 prevail, . eh, 
half the Heuſe af Lords, including the Biſkops, would be Rabe. 
A patt-owner of a hip cannot Keep the ſhip idle; and when the 
2 malle of the freight, he muſt have his ſhare. Than 
'. caſe was employing the ſhip in carrying his own goods; which 
goods he bought and-{old ; and e he bein . 
in bringing is own 
: 2 — if chere was a ſingle kit of l eee to 
. Bene Shatinrould eee the n, 
"x 8 1 FEY 1 e Aan . 10 „ 
* of bankruptey. The Statute ſays, that if a perſon. being 
atreſted for debt hall after this arreſt lie in priſon two months or 
-more upon that or any other arreſt or detention in priſon for debt, 
be ſhall be adjudged a bankrupt from the time of the firſt arreſt. 
By the evidence the petitiener was not arreſted for debt; but was 
; committed pon a criminal ſentence in - and during the 
1 courſe of that, ommitment be was —_— with debts. YE Parti- 
2 2 r gha is, chat 40 the month cf Novem 
Err in fliſcharge of his bail in an en. The 
ground of an act af bagkruptcy by lying two months in priſon 
. .evidently-ig,+ that if a man has not orgdit enough to procure bail, 
and deliver him ſelf from that arreſt, chat is a good ground to hold, 
- that he is totally inſolvent, and therefore an object of the \Bankropt | 
Laws. But upon a commitment under a criminal ſentence he can- 
not get out. It is perfectly new to found a commiſſion. upon a 
og! in pion ew a commit! 
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_ reſult of the evidence is, that the petitioner | and the other part- 
owners of this ſhip bought coals from the fitters, and ſent them to 
London and other ports; ſelling the coals again and making a pro- 
At. thereof. His having any other character will not exempt him. 


; . Me and Mr. Car in ſupport of the Gelen rie 


SS His carrying on that trade to any extent will be ſufficient. Perſons 
Fon have at law been found bankrupts without proving: more than one 


5 inſtance. of trading: one or two. inſtances. have. often been thought 


Tufficientz if it is clear from that, the party Was in a courſe of 
_ arade: Patman v. Vaughan, : Term Rep. B. R. $93. The words 


_ . 44 fought and endenvaured occur in; all the caſes at law. There is 
no appeal from the deciſion of the Commiſſioners again the 


2p Commiſſion: whereas the bankrupt has an opportunity of ping 
"The queſtion, . If there is any doubt as to the period of the act of 
bankruptcy, it is proper for the deciſion of a Jury. The Commil- 
5 ſioners could not take into conſideration the effect of the relation i in 


8 overturning other. tranſactions. As due ee ee en by 


your Lordſhip, whenever. a man is charged in execution, he 1 4s 
Within the meaning of the Bankrupt Laws arreſted for debt; and 
_ from that moment his dying in priſon two months will make him 


| a bankrupt. Any mode of impriſoning for debt, whether * a 


balliff or by charging the defendant when in cuſtody i 18 equally = 
. arreſt for debt in judgment of law. Suppoſe” a tbail- bond was 


| bl, given, and the defendant was afterwards ſurrendered in diſcharge 


of his bail; though no actual arreſt took: place, that is an arreft in | 
judgment of law. 80, if he is charged 4 in execution by another | 
 ereditor, if his perſon is in any way ſecured in jail, he is in the 

1 ſenſe of the law arreſted. The petitioner has long ceaſed to be in 


: _ priſon under his ſentence: but he is ſtill in priſon for theſe debts; 
And as he cannot get out without paying them, his confinement | 


for another cauſe would make no. difference. Suppoſe, the had 


CD lain five or ſix years in priſon for debts, that turned out to be 


' imaginary, and at the end of that time à detainer was lodged | 
8 againſt him for ateal debt, upon which he lay two months in priſon: 
it is not clear, that the act of ei 1 have its 4 Io 8 


5 . the a commitment. 
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1 1787, ought to be moſt narrowly inſpected. The petitioning 


| creditor” g ons, if it exiſts at all 1 be . upon the proceed- 
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She may fo deal with the property as that a fingle act may 


g with him. It is ſaid, the petitioner bought coals | 
| =D and fold chem, ſending them by this ſhip: to. 
market. That is all miſtake; and ſhe ws the danger of * 
Somwien upon ſuch ſtale trauſactions. The courſe of = | 20 
is, chat che coal-owner uſually ys the fitter . 5 a ro thi 
| coals over to the perſon, who buys or freights them from the 


owner. He ſtands. in this ſituation: if A. purchaſes” the coals, | 


he is: aniſwerable for the price to the eonlowner : if B. has freighted | 
the coals, as tat 10 carried on through che medium of the fitter, 


* 


o wüst. He dens with he freighter, and harids over hat kb re- 
beiten from the freighter w the coal prone: | it happens that ole 
4 che owners has + Mhbre in che hip. One of tlie freighters 2 
in he partneeſkip, it i isiobyious, that. rndividualy ho is one of 


Partners: could account for the irelgut'; "though 0 N 


Tit had been the caſe of! A firanger. OW. „ 
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15 The reaſon, the Hing two months in priſon) upon an 6 _ 
1 is an act of bankruptey, is, that you cui preſume from 
Saunen, that he 1s: inſolvent. The words pf the Ac are "Y 
particular. The . has a right to the aonſtruction f . 
Dent upon i, and aud to deſire to be delivered from this proceſs 
= firſt infants. The arteſt is the firſt thing to conſtitute the act. 
The arxeft for! debt; affords the preſumption: * There is — 
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„ eben ſhall; . 06 18 neither proved «rake * 
Aae, uwe to owe the debt, and who upon this = 
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e the wag; x FY not deny, that nn e "a 


make him a trader, provided it appears, that he was doing that aK 
wich a view to do; it over and over again, as Jong as he could find 


a becomes: anſwerable; that the ' freighter, ſhall: ſatisfy the: Ws 
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| oo 1 | a4 e Aue Fre chat at firſt Aruck d th 


| Counſel on both ſides, that this was a Commiſſion colluſively taken 
out, alſo made a ſtrong impreſſion on my mind, when I firſt heard 
f 1 of this Commiſſion. | Not a great while before we parted previouſly 

did the vacation the Commiſſion had occurred againſt Mr: Moy. It 


DE 2 ; was carried on to a very conſiderable extent; and was evidently | 


not to be ſupported; upon that gt 


d, alert it 'was a colluſive 


1 Commiſſion. It made the more impreſſion therefore upon my 


mind to find the nume of Mr. Bowes occurring! With a Commiſſion 
=_ kruptey. It vas firſt pointed out to me by a very relpe&. 


N I able: Judge; who had ſeen it in the newſpapers; and the impreſ- 


1 ſion upon his mind Was, that the Commiſſion was of the ſame ſort. 
= thought it neceſſury for the credit of the Court to make a very 


A: Ws 


es ſtrict inquiry. upon my /own motion. The impteſſioh remained 


5 imagination was in this fp £ 


very ſtrongly o my mind notwithſtanding the appearance of op- 
poſition to the Commiſſion, An application was made before the 
| Commiſſioners on the part of/Mr./Bowts da oppoſe the ifluing of 
_ the Commithon, That did not fatisfy me. It might have been a 
| ree of management in appearing to oppbſe for the purpoſe = 
| ring on the deſigu. But 1 am now perfectly ſatisfied; that my 
ſe gr 1 1885 1 92 75 9 brag ON much 5 
0 3333 


2 0 1 
o 3 5 4 5 N Lo Ty 1 17 8 "4 1 
4 _ 5 4 5 15 N 93 5 5 75 gs * . 5 
7 th, 45 I i 3, 95 my : 1 45 5 21 1 15 = 1 


Ol = am „ well | Ctiaies, FO . Cy who, 1 
. Adigbt, had by that contrivance been impoſed upon, though I 


think: (they, were miſtaken, were not wanting in every degree of 


n and diligence. I did impute to. them ſome degree ol 5 : 
negligence in not looking ſtrictly i into the circumſtances.” As to 5 
w_ debt, ariſing upon a balance of; accounts, they proceeded bil . 
upon the common affidavit Then they examined Peacock parti ; 


_ ſtruck me, they had riot inquired; at What time 
any given ſum was: due. They had repeated ſittings.” The prin- 0 
3 eipal object of their deliberations was the trading. They » Were not 


ſatisfied with the firſt evidence. Better evidence, they were told, 


OLE. might be produced; and all, that has been now produced, was 
1 brought out bit by bit. At laſt they were perſuaded, that there 


Was a ſufficient trading, : 1 habe thierefore great Miitfaction in do- 5 
ang} 18 8 to/their donduct. "TTY were TOO but vy's ſpecies 5 
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att ata TI ROY en to have VAR) WY Sans? They 
bad ug opportunity to canvaſs it on both ſides; and the 8 
E: might lead them to conclude, t that there was ſomething of perſona 
+ trading} becauſe by the means of the perſon, whom here we ſhould 


| alt the huſband; the hip had been engaged in a courſe of trade. 1 5 7 
I iden the peritioner ſtood in no other relation to the ſhip than . 
p: part-oviner'3 perfectly unknowing by any intervention of his. i . 73 


on, how tlie hip Was uſed; but taking it for granted,/ that the 
: 7 * 


huſband \ would not let her lie idle; and taking his dividend of the 


freight. He had the fame intereſt in one or two other Whaphe” It is 
0 N to ſpend many words in ſhewing, that does not make 


a man ſubject to the Bankrupt Laws. A perſon n a ſhare 5 
: Io {gi ſhip does not appear to the world as a trader. He has more 


or leſs intereſt for bis money, generally very little. There is no 


5 dealing with: any one. He buys nothing: he ſells nothing. 1 
2 doubt is entertained upon it, it is very eee that it ſhould Y 
f be diſſipated; for there are a thouſand; people, who have no idea, . 


they are liable to. the Haukevgt Laws by having ſuch an OAT) 
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* But A 


ſede this Commiffio . 


A : pül I an \ account ; than 3 no clear account: ga he m 


An, anſwer. was put in; and then this perſon, who, if he is a 
creditor by that courſe of dealing, takes | 
out the commiſſion. . i If it is to be ſupported; it muſt be upon © 6 5 
uptey committed | in, 4787: an act of bankruptcy of 
perfeck, notoriety.z for it is ſuppoſed to be lying two months in 


8 of bank 


5 priſon upon dhe impriſonment of Mr. Boro in 1787; the con- 


Fee of, that beigg, chat all tranſaQions of the bankrupt are ä 
1 2 Gace. 376 97 and this. creditor. muſt baxve been, and he pul 
1 Hates himſelf, t9 have been, 2. creditor. antecedently ant erde. 1 
"Therefore. j it. 18 got upon the face of it a caſe,; in which the general . 
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2 . Gatiobed;/ithar;/ tough this 16 ee b 
3 and: not liable tc the imputation of N e 1 1 
f the.Grear Seal for the; purpoſe; ok collulion, it is bighty = 
mm—_ i The circumſtances are 
38 = . "The petiianing; creditor. by his own-ſtatement, is a. perſon, A 
0 whoſe: debt accrued. in a courſe. of. agency with the bankrupt in 
+ long money tranſaQions:. but it was: an agency. of ſuck; nature, 1 
JJ have been. a. clear;and-diflinQ account Detween = | 
1s bim and. his nen 765 e hes ons an e ep 
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ment. But there is grea on 
7 - obliged to. giye ; and when that is puſhed ie a vaſt extent, it be- 


See. ee 
1 of the man 1 in ſuch confufton, that the beſt method of 7 


| thatif a debtor is committed upo eee 
Ceexwards diſcharges che debt, he is Mall liable to the impriſonment 
upon the criminab proceſs; and therefore the preſumption falls. 3 


n amen — and SH which: 


* 


be determined upon the reſult, of an agent in this e it, or in 
an action, if the diſcovery obtained by Mr. Zoxges's bill bas given 
a foundation for that, is to. be decided in a bank Pp 

obvioully Peacock muſt he able to give himſelf the e Wansge⸗ 
t miſchief in the relation, the law is 


comes this Court to take cate, that in a caſe, which, it is plain and 


5 Abt, muſt be of vaſt confuſion and intrieacy in all ſubſequent 
tranſactions for the period of eleven. years, the Bankrupt Laws 
| thall-not, inſtead of being remedial and beneficial, be perverted to 
_ purpoſes of vexation and miſchief to the public ; and the Court 


7 V. 


has a right to ſay that to a cteditor, who: might, if he could pro- 
8 ceed upon the Bankrupt-Laws, have taken that ſtep ten years and 
By 4 half ago. According to the principles, upon which the Court 
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1 have very „ doubt allo, wh _ upon the con- 


ion, of the Bankrupt Laws it is not of eſſential neceſſity; that 
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| | 3 pr two months in priſon; ſhould be upon a e eee 


founded in debt and nothing elle; for iu is Obvieus, the 


f > 20 conſtitute that ſpecific act of 
was the preſumption of inſe enley; Mair 


to me, the Eegiſlature meant ir to be a caſe of inpriſonment for 
_ __ debt; and the Lepillature could not, 1 think, have expreſſed itſelf 
mute clearly. It is very cleary as Rated by the Attorney General, 


n a criminal proceeding, and af. 


But without regard to chat point, 1 deſire to be underſtood, that 
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my ground in ſuperſeding this con 
Deine the e e bankruptey being of perfect not 
dcC0ommiſſion being founded upon the debt of 4 ereditdr, — 4 — 
of neceſſuy gain the whole direction of the cbmmiffon, and | 
—_ of bankruptey, - which ſubfiſted near eleven years apo; 40d 
8 aſter: a fit Inftirated* in This Gurt for an account againſt the | 


miſſion” is" the vaſt Bagh 2 
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upon 


or by the bankrupt, zac 4 debt proved by 4 
as tuck as the debt ac nn Hi by Ae Pie ing c 
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Caſes) in Chantery. Eons 7 
der The Commiſſion therefore 18 evidently not ellival out foe. 1798. ; 
the'benefit of the creditors in general, | but as a 1 in the: —. 7 
. Wen 1 1 two 2 8 85 : * 25 25 F r 

POE * 9 ; 7 2 . Py Wo + ue | LEY OV TER 5 
een a C Commillion a at the ene t the. bende 
bo = e . 5 in | "this bankruptey. "The e 


affidavit upon ſtriking the docket was produced in the firſt inſtance 
before the Commiſſioners: but Peacock was examined and 3 in the 

| depoſition, he has made to the debt, it has happened, that by the 
effect of blotting . and interlining, there is no depoſition, upon 
which there could be a charge ; for they have taken down an odd 
fum; and upon ſome recollection, I. ſuppoſe, it was not thought 
the exact ſum; 3 and it is ſtruck out, and another ſum interlined ; 5 
and in che interlining they have left out the word « Pounds”. . 7 
dare ſay, it was by accident : but no proceeding could have been 
taken upon it. The Clerk of the Commiſſion commonly, [ ſuppoſe, 

fill the choice of aſſignees 1 is the perſon employed x: to 22 it out; ; 
and he Probably filled up the ee. . ? 


1 pee a upon \Eommillions of . vill not in 
any patt of it be done in a burry. \Particularly the finding the 
party a bankrupt requires great caution. The Commiſſioners 
mould in all caſes inquire with more ſtrictneſs, than has been uſual, 
into the debt 5 muy WORE e wells 7 92 55 it * the foundation 
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EO a Cm previous to he marriage of Feremiab 11d Phili 170 2 N 


Bright, dated the 25th, of October 1792, an abſolute power legacies of 


2 was given to 'Phili opa Bright of diſpoſing by her will of the fum of . . 5 


part of 


5 145000. New Southeſea Annuities ; which were transferred to 9 


5 truſtees eie to and in contemplation of the marriage.” 77. Aunuities; 


$4 . 5 . ah fu, * 3 . 


reſidue of 


1 the raid fond * all FRO 1 3 1 1 fach of dhe ſaid legacies as ſhould lapſe by N 15 


D death before they ſhould be transferable, upon truſt to convert into money lach part of her reſidusty 


DF; ene eters as ſhall-not-conbit of Seen e Annvities, 20d inveſt» ſueh money with any money be- 
longing; to her at her deceaſe in ſaid fand of Sourb-/ca Annuities and from time to time inveſt the divi- 


ends, he of an ſuch Sourb a Annuities as ſhall conſtitute berlreſiddary perſanal eſtate in the ſame fund 
til the youngeſt of ſaid legarees ſhall, or would, if living, have atcained ryenty-one ; and then to tranſ- 
5 fer the whole: of ſuch South ſea Adults to Faid bine legatees equally; with ſuch ſorvivorſhio as their 


original ſhares: the nine legacies of . 100. each N are e che remainder of the South ſea Anavities 
| x Part or the" general perſonal eltate, 


Vor. IV. A 2 1 RE. Fw 


3 


no and as to the 


> G 
e E - 5 * | \ 7 — 1 2 * ul 3 
; | . Yn ; 485 ; 8 * : 3 5 Te . — 8 | EY 8 2 1 
* L 3 12 . » \ < X - N _ 4 
n 2 . : k : + = * 122 "os e * 1 » & os Wy 2 ** 4 \ 8 8 Ga 4 4 
* —— 6 N * "I « "A 7 8 * n NN . 5 8 A bs . at r . Ales gs * ——— * 8 > 4 
Rl . * s * 3 7 * q - 4 A 4 1 $ * 1 _— > Ls 5 l * I 1 * ha F S — — DA 
" , 8 * 1 > A 8 4 — * 5 of * Lo . — * — 
>, * . bo l * NES Pp RF : —_ L WY 17 4 — 
: - 2 4 4 48 We e SO,” De oh. Aud 8 "RO — — — ba — 
1 r > TE 1 23 2 Fn . Ty 22> a 5 3 1 8 — ä - NIEE I Y — 
— dh an other EE 2 — — — — — — — = _ 
” — i — . — — — » — — - —— - l N 
—— P " —_ — 
< = l = = 
- 
tp 


—_— 


— -u.: II 


8 1598: - Phil ha Bright, having ſurvived her huſband, ROW il, dated 
OT that 3d of November 1794, feciting the ſettlement, in purſuance = 
E and by virtue of the power given to her by the ſaid” inden- 
| 8 + mm and all other powers, Oe, directed and appointed, that che 
wmruſtees of the 14500 New South Annuities hould'as Won as 


conveniently might be after her deceaſe transfer the ſame to her 


executors; and that they ſhould ftand poſſeſſed thereof upon the 2 


following truſts: vis. upon truſt forthwith to transfer the ſum of 
1000. New South-ſea Annuities part thereof. to her Grandſon 
2 Jobn Richardſon ; ; 10000. like Annuities other part thereof to 
1 Grandſon William Richardſon ; 1000/7. like Annuities. other 
part of the faid ſum of 14.500. South-ſea Annuities to each of her 
Grandſons Fr: rancis Richardſon and Warwick Calmady Richardſon, 

1 that ſhould attain the age of twenty-one. years; and the like ſum 
cf 10007. New South ea Annuities other part of {aid 145007. New 
South-ſea Annuities to each of her Granddaughters Cecilia Richard. 5 
. Philippa R ichardfon, Honor Calmady Richardſon, Grace Calmay | 

© Richatdfon, and Amelia Auguſta Richardſon, that ſhould attain the 
. of S8 one 1 or Fon W which ſhould _ 18 


Td 5 


Abe t Ace whois dividends or tile: of the * 
 eltive legacies or portions of her ſaid two minor Grandſons 
Francis Ricbhuruſon and Warwick Calmady Richardſon and” of all 
her ſaid Granddaughters ſhould from time to time be inveſted 
in the like fund of New South+ſea Annuities, ſo- as to cable as 
"great an accumulation thereof as reaſonably may be, until the 
capital of ſuch reſpective legacies ſhould reſpectively become tranſ⸗ | 
ferable; and that ſuch accumulation ſhould be conſidered as part 
of, and be transferred together with, the To? perk or ==” 


| from which 2 lame e have 2 2 * e 


3 0 , ** F : 3s 5 4 F oo 5 5 7 
THE VE EAE ©” TRKas 3 | 185 : 15 | 
VIS, I'S: 5 * . 1 * 14 
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. * 2 Uk . as to ths Paw 72h 7 - aid 149000 New Habe : 

0 a a 214 : « © Annuities. and all other my perſonal eſtate and effects whatſoever | 

„ BEN. 15 ps « and whereſoever:meaning to include ſuch if any of the legacies 
ny portions hereinbefore given or intended for. my Grand- 

+: 6 hh children and the accumulations thereof as may become lapſed by . 

. oor 5 | * the deaths of the reſpective legatees before the ſame telpectively | 

e 4 ſhall become transferable as aforeſaid” the reſtatrix directed, that 
bh executors. ſhould ſtand poſſeſſed of the ſame, upon truſt, that ; 

they ſhall „ as ſoon as conveniently may be after my. deceaſe 
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- Gaſes in- Cha —_ 279. 
4 Pr not 8585 of New South en Aanelites, and do and hall | 4798. 
«, * inveſt ſuch money together with any money that ſhall be due 5 | 
or belonging to me at my deceaſe, in the ſaid fund of New on 7 
. South-ſea Annuities ; and do and mall from time to time inveſt . 
4 the dividends or intereſt of all ſuch New Sonth-/ea Annuities _ 
. ſhall conſtitute my reſiduary perſonal eſtate in the ſame fund, ſo 
4 46 to cauſe as great an accumulation thereof as reaſonably may ; 
be, until the youngeſt of my ſaid Grandchildren ſhall have at- 
„ tained the age of twenty-one years, or would, it living, have 
 6..attained/ that age; and then do and ſhall transfer the whole 
of ſuch New South-/ea Annuities unto my ſaid nine Grand- 
„ children {naming them again) in equal proportions, ſhare and 55 
5 dint alike : Provided, that in caſe either of them, the aid Francis » 
Richardſon aud Warwick Calmady Richardſon ſhall die under the 
age of twenty-one years, or any of her Granddaughters under the | 
age of 'twenty=ofhe without having been married, the ſhare or „ 
| ſhares of ſuch of them ſo dying ſhall go to the other and others of - © 
| her tid Grandſons/and Granddaughters including the ſaid Job 
| Richardſon and William Richardſon in equal ſhares at ſuch ages or 
times and in ſuch manner as their reſpective original ſhares ; and 
that every ſurviving. or accruing ſhare of her ſaid Granddavghters | 
and her to minor Grandſons ſhall from time to time again 
be ſubject to the like contingency or condition of a ener, as * 
5 * ee their aka ſhares, 45 5 1155 „ee 
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„Tbe is: 1 a etl; 1 the Tg of OE 7 uf 
gave unto Arabella Philippa Calmady 1000 l. 'South-ſea, Stock to 
be transferred unto her at twenty-one” or day of marriage, which 
ſhould firſt happen; and to Philippa Richardfon all her wearing 
LE apparel, plare, watches, and jewels 5 and directed ber houſehold 
. _goods to be ſold for the payment of her debts; and the remainder 
= to ode iad out i in OR Tor 10 W e e or oa * Grandehildren. . 


we 


325 This bil wess fed on bed hb tae Gisnächndren of the * 
1 teltstrix againſt the executors and the other Grandchildren and 
Aae Arabella Pbilippa Calmady ; : praying an accou nt of the 

deen fund of 14500k New Sowth-ea Annhities ; and that the 

. fame 5581 be trateferred! to Sa ric hogan fa get the 
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7 in chuntery. 
8 - The ad ack upon the legacy given by the codict to the 
e 2 Arabella Philippa Calmady ; who claimed to have 10000, 
"ov Part of the faid-14500/. South ves Annuities appropriated to the 
8 / > payment of her ne” the * 1 1 papa * 3 
. hn: . . 0 5, N 


. 


„ "Mit Ld fir. As ifs ds as < 8 of 
DT os whole fund of 14.5001. South-ſea Annuities by the will was ſpe- 
cific; aud there being no reference to or-revocation-of the will by 
the codiel, the acts could not he: entitled to es * of 
K . N e 5 = _ 
| 9 — for 1 4 3 Arabella False "OY 4 | 
i mitted; that the legacies of 1000/..each given by the will to the 
nine Grandchildren of the teſtatrix were ſpeciſie; but inſiſted, that 
the ſubſequent diſpoſition was reſiduary ; ; and therefore the re- 
mainder of the South-fea Annuities was part of the general perſonal 
oY ' eſtate of the teſtatrix, ſubje& to. the * of evo South-ſea 
„ row CRT to the defendant, On 


* g 1 
85 . * 8 $ 4 


| 3 of the Rall was e of opinion 3 the ant; 
2 and declared, that the legacies of 1000/.South-ſea- Amend given 
8 by the will to each of the nine Grandchildren of the teſtatrix were 
ſpecific; ; but that 55001. New Sonthaſea Annuities, the remainder 
of the truſt fund of 14 5ool. Soutboſea Annuities, was part of the 
general perſonal eſtate. not ſpeciſically diſpoſed of; and that the 
legacy given by the codicil to Arabella Philippa Calmaily of 1000. 
Saur bi ſea Stock was a pecuniary legacy, payable out of the ſaic 
8 reſidue of $ 500 l. South. ee ee che yolk 0 he ge 
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werden 7 bil 1 Hated, that we plaintiff, and his — for « een 
1 number of years have, been, and the plaintiff Rill is, ſeiſed 


iſſued 5 diſ- in fee of the manor of Wakgnela,. and a8, lords of, the” ſaid manor. 
tinguiſh co- | RN e . 

— lands within the manor, compriſed in Admittances produced, the laſt iu 1693» from-freehold, and : 
compounded from uncompounded copyholds, and to aſcertain the boundaries; and if they cannot be 1 
diſtinguiſhed, to ſet out 29 8 of the tenant, of _ gs with iy aer 15 the g Lade! as * 5 


. | . 


Caſes! in ehancery.. . . 
_— to a che nete privileges, r, thereof. The linds 1 * 
dhe manor.are partly freehold, and partly picks holden/of: the Sr, 3 
ſaid manor; and. the copyholds are of two Forts; vis. copyholds . 2. * 
compounded and copyhelds uncompounded: the copyholds com 1371 5 


1 
HE certain of three year's Lord's 8 Tent upon 


5 owners of fuch lands Having 
compoſition: * for havi 
Fo untompountded' cop! 
ö and fines arbitrary At 


* 


1 Towathips. The 


ounded being held by the annual Lord's rent or Grave rent, a 
every admittance, the | 


erly agreed with the” Lord for A. 

ag fuch fines *aſcertained in" perpe 1795 
12 Holds being 'copyholds held by anfual rent 
the' will of the Lord. The manor has been 


immemortally divided into Graveſhips, compriſing two Or three 
office of the Grade is to collect the rents and pay 


ity ; ; the 


1 . 


| StnagronD. 1 
” a by | 
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tem to the Reward. Al the copyhold' lands were originally = 
7 uncompounded. | K Compoſit tion took place with the Crown, the 

| manor being chen velted in the Crown, about the begitining of 

| the. laft century, upon petition. by the defendants, to an Tnforma-. 5 
= dan. filed. by, the . General 9 8 e e Court ol 
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gen Lord Srafird. . 
7, yoath paſt of — 


1 | — ken 
0 uncomppubded;' and wee = eee 3 200 is the . 
| qolendantalledgety-allo poſleſod-of abdientded to — 
: = we fail manor nd the ſaid: freehold lands lie intermised 
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Wich the aid . eſtates and premiſes without” "any bounds 
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* Aasgeld marks; which is much eee 
FP ßyithe grent length of dime fince-the/ddmittance'of the laſt anceſtor 

owner of the copyhold eſtates, though the ſame werseonftantly 


Wn ene to he EN held of the ſaid manor, and by ſeveral - 
in lucceſſion having been granted in = 


aon el the” prethiſes or the 


1 * —_ rials: know! 
ii dhe poſſeſſion of the-Earl of 57 eee n Thonias e 
avorth,” bis grandfather's brother or anceſtor in the year 1 693. 
upon che geatk of Sir William Wehteworth, his father, öf all and 
2 Sr che cftomary® wefſuages, cottages, deter, Bd, tele. 
ments, rents reverſions, and hereditaments, whatſoever, hich 
ite were che ne ls — of — md 


5 Vol. IV. „ e 09; A. | holden 
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5 . the appurtenances ſituate within the Grayeſbip- bf Wakefield, . 
e, to hold to him, his heirs, and aſſigns for ever by rents and ſer. | 
| Kari of vices according to the euſtom of the ſaid:manory and upon which 
CERES ve ſuch admittance a fine of 83 4-159 viz gil. 1 r. for lands 
compounded, and 80 l, for lands: uncompounded, was paid; and 
ble ſame premiles or dome. part or parts thereof are or is in the 
poſſeſſion of or claimed by the Earl of Strafford.: but ne admit- 
: tance has been had fince notwithſtanding many applications 9 
ſthe part of the plaintiff. The ſaid Thomas Wentworth, afterwards I 
____ created Farl .of Strafford, upon the zoth of Ari 1732 ſurren- 
_ _ _ _+dered all his copyholds, whether compounded: or uncompounded, 
within the plaintiff's manor. to the uſe of his will; and he died in 
© November 1739, leaving William his enly ſon md heir at Jaw and 
, according to the cuſtom. The ſaid ſurrender was not brought. 
Anto Count till 4740: nor does it appear by the Court rolls, that 
au will or the {aid Thomas Earl of Strafford was ever produced; 
aud William, late Earl of Sire ford, was never. admitted tenant; 
though he continued in poſſeſſion of the faid copyhold premiſes 
from the death of His father in 1739 till his own death in March 
17913 and upon his death the preſent Earl, ks heir, entered upon 
1 the ſaid  copyhold eſtates, and has been ever ſince in poſſeſſion 
Without being admitted. Many applications were Wai te che 
late Earl to be admitted; and to have the copyhoid premiſes 
g ſcertained and diſtinguiſhec from the freehold, and the com-. 
pounded from the uncompoune d. Certain copyhold | rents were 
paid uniformly and conſtanti) down: to the year 1779 or: 1780 
for the ſaid pre iſes; and the ſeveral perſons un ormly t. 
they . eee were an Tow; the 
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"1 "The bill ch. Fa chat all che Kan of eg . . ſaid cop hold Ip 
eſtates. are uncompo aded that it is incumbent. upon him, in 
cCeaſe he claims any exemption from payment of ungompounded 
or arbitrary fines,” and if he pretends, that any part of the ſaid 
eſtates. is freehold; to aſcertain and diſtinguih the ſame, and | 
deſeribe the boundaries, and upon what occaſion they became 


2. 4 23 <ompounded.: : The admittance of 1793 contains lands nearly, if 


= Bet fully, equal. to the whole of the-lands now holden or claimed i 

„ | Straſorũ within the manor: but ſince 

„„ time, various changes have tak 
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2 marks thereof, with dhe privity and aſſent and. 4 —— 8 


concurrence of the defendant and. his anceſtors, and without. the, Law 
privity of the plaintiff and his agceſtors: but the defeudant can Bie 1 
alone diſtinguiſh and ſet forth the: boundaries... From the length sro 


of time, change of names, boundaries, and other circumſtances, it is 


imptacticable to the plaintiff. to find out aud aſcertain the poſſeſ- 


= 


ſions of the defendant. within the manor without a. diſcovery. N 
Upon the admiſſion. in 1693, which was to compounded and un- 
- compounded. «copyholds. indiſcriminately. a fine of 30. 155. was 


$0/..for ſuch as EE = aL Eg e 92 Va 1 . e VVV 
F 5 7 . 
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1 - pi . 1 * ; _ char So parties. > enabled. to. 


or, contiguous to the copy hold, or that the copyhold lands or any 
parts thereof are of the nature of compounded copyholds, that 92 


may diſcover che boundaries and deſcriptions of ſuch freehold | | 

| lands and compounded and upcompounded 'copyholds; and that, 1 
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met he had divided be-. 
tween her Daughters, Five Hundred Pounds 1 19 971 and mes WES 
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four months before his death heard him. ſpeak of Maria hint A 
being inſane without hopes of recovery; and. thinks, ſhe heard 
hic ſpeak of ſame prior to the .27thof December 1789. Phe 

8 | Deceaſed feveral times, long after the ayth of December 1799 
ket when deponent, was on a viſit at his houſe, and they were alone, 
Og told her, he had left the Miſs Janet 8 Five Hundred Pounds apiece 
1 and One Hundred Pounds to Mrs. Jones; and alſo named Mr. 


9 


1 | Warner; to. whom he ſaid, he left One Hundred Pounds, and One 
Ng. Hundred Pounds to one of his ſons 3 and ſaid, he had placed 


Mes. Jones in the * in ie * HR RS: her ro . 
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oa The Gn TS nid, i 1 the — . 8 4-4 40 Have 
a great regard and affection for Maria L Epine ; ; that after the © 
berame of unſound mind he ſeveral: times declared to Deponent 
and, in her e thar as Maria L Epine was deprived of the 
right uſe of her underſtanding, he did not intend to leave her any 
thing at his death; that the could not want for any thing; for 
7 the had already a fortune amounting to 2 28 hor ra * 
add "ny thing: to aa hens nn not W 0 we on 
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7 25 hg . 80 
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1 his death bog ſent to the bureau in his — + upon 


unlocking” it he ſaw. the teſtamentary paper; dated the 27th of 7 
December. 4789; which ſhe read; and Ihe &bſer ved money, and a J 
bank-note, with a draft of the Deceaſed's, in the fad buredu ; 1 
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ior to they « Diceaſe's TRY "until Gun 4 
5 Fa . 3 bis death, he many times told the Deponent, =D 
chat he would leave the two Miſs Jones very handſome. Within | 
the laſt year he often complained, that Edward L Epine had not = 
uſed him well; for be had promifed, or the Deceaſed ecpected, 
he would have left him at leaft 300 J. a- year; but he had only left 
him 100% for mourning; aud that it appeared by Edward 

L Epine's. papers, that the Deceaſed was indebted to him 0%, 

and he did not believe, he wis in any manner indebted to him; 

_ and] on ſuch vccaſions, and until within a fortnight of his death -= 
ths Deceaſed at derer Hirrent- times — he ſhould not for- 
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get NET” Ip Thino conduct; 5 and as Maria 2 PET Os was a by kt 


father lelt a fortune of between 50 and 600000, which ſhe could not 
* poſſibly enjoy, being out of her ſenſes, and as the did not ſtand 


Ad wee o his alliſtance, he Was determined, no part of his pro- 
3 70 mould ever go to Maria I*Epine or to any one of Blue! i 
L Epine's family. From Saturday to Wedneſday immediately 8 
Frog the Deceaſed's death, which happened on Thur/day, the De- 


ponent at different times heard him, when ſpeaking to his ſervant 


ſuch times he added, that he would not or could not then de 
n, or to that effect. She always underſtood from che Deceaſed, 
| ..and believes, that he kept all his own. private papers of conſe- 
| quence: in his 1 in the FARE 2 8 5 . my * 


1 Sx 555 


. 4 Oug fon dee, . hi | Deceaſed rn ne to Fr. 
1 Deponent, and. to Louiſa Heuſeh, her niece, after the ſummer of | 
1789. up do he time of his death, that he had left Miſs Jones 


— 
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„ ee 


N Arderu, declare, that he Had not made his Will; and at 3 


EE legacy, he had given by A former. will to their aunt-Mrs.'Fobn/0n. Sy 
He kept papers of the greateſt, moment and concern in the bureau, 


ia which the paper, dated the 27t 
He frequently ſhed. tears at the circumſtance 


th of December 1789, was found. 
of the inſanity of 


z Maria T'Epine, and- expreſſed the ſame as being without hope of 


recovery. The Deceaſed, was very v 
Very i for four or five. 


Leak in body and locked 
m onths before his death; and Depo- 


ghet frequently heard. him. ap, he did not like to write, and 


__ he ſeemed to be in pain when he wrote, for two or three months ö 
before his death; and he told Deponent, it was the thatdeſt taſk, 
ſhe thad put him to, to anſwer a letter from her about three Weeks 
2 before his death. After Maria L Epine became of unſound. mind, 
1 he frequently declared, he did not- intend to leave her any part 


of his Property; that ſhe had 


a fortune, which would e 


- her in a bandſome manner for the. condition ſhe was .. 05 ohh Dy 


= en who was is preſent, when the e bet, 


dated the 27th of December 1789 was found i in one of the pigeon- 


hee ö che bureau, depoſed, that there were in the ſaid bureau 
A great number of private letters, bills, and receipts for money . 
3 aud allo a wortguge deed, with ſome other papers. 
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. as the 3 inſane : chat he often ſaid, he N en her 
and ber lifter. as his daughters, He frequently declared. till Mrs. 

© MES Montague's death, that he had left her and her Aſter Maria 

* e, PL Epine the whole, of bis property; and after her death until 
3 5 December he ſeveral times Riba that Mars * e Wd 
5 have the whole of his 8 
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3 5 850 "The 8 of 505 7 = 1 6; 55 Wh was 4 
1 5 0 to the ſame effect; 3 that the Deceaſed. till the time of his death | 
EEE, 5 always expreſſed great affection for Maria L. Epine and her filter; 1 
=_ and declared, that though their father had diſappoiated him in the A 

ES. diſpoſition of his property, (of which, he often complained,) that 
„ ſhould make no difference; that he always: intended, they ſhould 
5M Have the whole of what be had; "that he always n them 
. 4s 805 . e that he bad —_ OR TO . 
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. e | the I e hi: gare TE he at- 
1 Gas ele Jobnet of the complaints of the Deceaſed of = 
Mr. L Epine's conduct; and chat the Deceaſed frequently ſaid to 
te D. bonent from February 1796, when the Deponent at the 
requeſt of che Deceaſed: returned to his ſervice, until within ten 
days of his death, that he would not leave Maria 4 y Epine any 
thing; as ſhe did not ſtand in need of it, being out of her ſenſes, ' | 
and d poſſeſſing a fortune of near" 500007. from her father ; and te 
Was determined, neither ſhe nor any of her family mould have 
ay paths: property. On the Friday before his death the 
3B FRE _ _  Decealed, when in the carriage with the Deponent, declared, he 
bad got yet ſettled his affairs, and that he had not made his 5 
Z Deponent then requeſted bim to ſend: for his ſon in law 
Mr. Warner, and to conſult with him about ſettling his affairs: 
The Deceaſed Teplied, in a haſty manner and, with an oath, that. 
JT want Mr. Warner . or any other perſon ; for he would 
nat make a will. On the Sunday before his death. Mr. Warner 
eme to ſee him; and on his leaving the houſe the Deceaſed | 
| 7 "aſked, who ſent for him, and the Deponent anſwering, that be 
A. 715 Decealed { ſaid, PO e want Mf. TOs or ag one ; 
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caſes 1 chale cry. 


that: he would not do it; and on the Treftty before his death hne 
| his declaration, that ke had fot made bis will. He never 


kept any of his Own private papers of eonſeduente in His deſk in 


dining as in bor s houſe. 5 
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or ten days of His death the Depoticnt heard him ſeveral times in 
converſation with Ar dern declare, he had not ſettled his affairs, aud 
he mould not, or could not. Veponent always underſtood, the 
. deſk in the Office of the Deceaſed had been uſed by bim folely for 


oficial purpoſes 3 and; he never was e accuſtomed to . = i of 


conſequence there. | 
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at be + tad not date his iffdirs; or he had not ade his will; and. : 199 | 


— "Joby 5 10 e to Ow Decealed, gave 108 . 40 ä 
ve as the laſt witneſs of the dedarations of the Deceafed as Lg 
to Maria L Epine and het family ; and that within the laſt week 


Mee. 


M Fn. 


his Office; but at all times locked thetk: 12285 n a | bureag Wa te E I 


rzabeth 8 a ae the beg as ks * epo FI 4, 1 


hit within the laſt three or four days of his death being confined 
to his bed he ordered his keys to be brought, and ordered Fo ofe ofeph 
yo to take great care of them; faying, - that, when he was 


dead, there would be plenty of crocodiles crying. about him; büt 


that he Fo ofeph Ardern was not to mind them, and not to deliver 


t 


not yo, it. Within the af . of Bis life and _ within a 


1 | the 20 to Loy jog 157 1 ber nr aceoauit 3 and he added, 15 


day of his death Foſepb Ardern ſeveral times requeſted permiſſion . 


to ſend for Mr. Warner or ſome other perſon to converſe with 


him petting the 1 To affairs mor ha gi Penn, His will; * 


en 


. manners that = did. not want. to 1 4 5 7 Lo 


- nf MpOn, THe oo inn that he bad LN made a will; "B96 . 
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On the 8th of euly 1 1793 3 Jugs of ths Pietogative © 3 a) | 
_  Pronbitticed eat the yalidity of the paper, dated the 27th of 


December 1789, and for the validity of the paper, dated the 2d 
.of Oftober * 


month. 
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17908. e an 1 to =D pos of Delegates 00 on "MJ of 


* | Marrunys Richard Matthews, one of the next of kin of the Deceaſed, from 


1. that part of the ſentence,” which eſtabliſhed the wil ici 
8 rs e will and cod 
bens can dated the ad and 6th of ar ee wo LEE] was vain 
on . 70th * 1 3 5 
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. 1 e was: 1 to El e King 3 in \ Council, on e Part 
=; of the Appellant, who i in the courſe of the proceedings before the 
3 Delegates hadibeen admitted a pauper, praying a Commiſſion of 
„ Review; and by an order of Council, dated the g1t of Ocrobe 
212798, the petition was referred to FOE Lord e to pon 
as 90 bis opinion thereupon, | ES. - 
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; Attorney Chat” 5% Banter _ King's 5 Abele in the 4 
1 , Mr. Pemberton, a and Mr. Bayle ey, in 2 port. of the pe- 
0 Tition,—The right of granting a Commiſſion of Review will not 
be denied, when ſo many have been granted. It was not unuſual 
infrequent 1 in the latter end of the laft Century. The Papers in 
ihe Regiltry of the Delegates do not £0 farther: back than Wales. 
| but lance that period twenty have been granted (8). 
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6 — "Henry Jari. Clerk. EY vip rao . 85 Baer 
| 1676. — Heng Tse wulle, as 40 bee vill of Gore Faith Wet. 
1 0 ir e Herbert, Clerk, in a cauſe of a legacy, | ot DOT 9s; | 


1 Widget Hyde, in a cauſe of nollity of marriage. 7 ( 1 | 15 | 6-0 15 ' =p "nh £ 

| 4”; — Chriſtopher Boone, in'a cauſe of inventory and account, HT ER 

220%. 1; Ma hoes, dice Bop, as" he willef OW Boe, 3 | 
| 1 . + Catherine Gounter, Widow, es EY 1 8 - 


: 2688, = 7 homas Pyne-and George Uaez in in a LE 3 fate of the 


15 N of T homas Montan, and granting probate of the Will. 1 
. - Metcalf, in a cauſe of reyoking +daminiftrtion of he 00 a 
1 Ig ©, word, and granting probate of the will. IM dr of Berg Mo | 
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1 i 4693. — ee Percy, as to the will of G. ene 3 1 255 
4 ' x 5 | 2094- — Edward Paſſmors, as to; bringing i in admin 8 and rin e. 5 


will of Thomas Jones, 
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1 p 7,7 | Tc 0 F rancis  Meedon,. as. to the mill of Robert adm. : 5 = þ I 
— is Nobert Worth, as wo 4 nl 1 che name is not 9 "oe 
J y CTTS 
==. Moſin 4g dat 
„ 473% 7 — — Herbert Hyde, astothe 1 8 48 
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Der. Calamy and Walliams Limbery, Executors. 0 
33 2 — - Sir 3 Savile Bart. againſt Dame Mary Savile, TOR 
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"4a November 29 Char. 2. "IN an NY for 8 a Commiſſion LG. 
of Review of two ſeveral ſentences of the Court of Admiralty, on 
and confirmed by the Delegates, Lord e rh wot "1 , 
appears from a. "manuſcript note of his Lordſnip 8, © Tt w 
« abſurd, and tend to a Failure of juſtice 10 take from the King ; 
40 the dernier reſort, and lodge it in the Delegates. What mo „ 1 
4 chis but to exhauſt the fountain of Juſtice, and leave him with- „5 
5 7 e who - e Homer 0 3 8 a8 A. keene; doth 
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qrecedatit can — 10 eine e . there really exiſts ſufficient g 
den to ſuppoſe the ſentenoe rnone cus, or eren doubtful on 
eee. 2 8 iy 7 10 8 Nr . 5 e week ; 
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: "The 1 of me Court of Delegates aver upon th Mina ; 

- unanimous, and from the ſtyle of the Court in giving its ſentence £ 

; 3 ic is a matter of great delicacy to hint, that there was any / 
| of opinion among the udges. Great dificiſtties ſeem 
to oppoſe themſelves on sither ſide; in preſuming to impeach the 

| ſentence of the learned Judge of the Prerogative Court, appear-- 


* to: be confirmed by the unanimous ſentence of the Delegates ; my "Ng 


G r 8 2 


Fr in furmiling, that, the Judges had not been unanimous. Cir - 
- .cumſiances -of this kind however ſometimes tranſpire; and there is 1 
great reaſon to ſuppoſe, that one ok the moſt learned of the Bench 
and a very able Civilian were Gilſentiont; [though it does not 
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the petition Ves bien; ia ahe _ of: Cale v. Merida 605 14 of 


* 28 Charles 8 His Lordſhip' 8 words are theſe: E 


20 « The Counſel for Mrs. Cole aid, that three * 15 1 Helge 
« differed from the. other five; and it did not appear in the 


Minutes. "The other {ide alledged, that the ſentence Was nemine 


MW diſſentiente fpreter Sir John Baker Head; for ſix f ubſcribed their 
names: one of them differed ; ; and the leventh, the Biſhop of 

4 Hur ham, gave no opinion at all, coming one morning rather 
«@ too late: but! was of opinion, that the ſubſcription was No proof 
4 at t all; and that i it was s done P's for the 988 of ee 
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he” keene &* ele of bete 8 — Joes x af. 
| als ample. ground for reviſion. Beſides that, ſeveral porthnr 
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— Huoſitons of er ee Law are involved ;' and the ſtake is 


very conſiderable; vis. 20000), The queſtion was briefly, how 
fur che Statuts of Frau bore: upon this paper, ſo as to make the 
port evidence inadmiſſible. Some of the Delegates were of 
Opinion, that upon the face of the paper it was net a il | 
others, who were in favour of the judgment of the Preroga 
Court, had as little doubt, that it was abſolutely on the face of i it a 


ill: chey agteed, that if there was a doubt, wheiller a will or 


not, parol evidence ſhould be admitted: but thoſe, WhO ſuppo 


the ſetnence; thought there was hoe. The evidenee was opened 
but it was. conſidered as being opened merely De bene ee e 
to the opinion of the F "MD. HHS: this.x Wee. on the = 


off it * will, or r 5. 
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Sen dubt at leaſt; which is the Sround, upon which it was 
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3 This: was; 1 nnn kr. abe — ds y96og 
8 woman; Who during his life did, not. eondud berſelf with propriety. Aſter hie death ſhe 
2 up a nuncpative will, faid to be made in entremis, by which the whole effate was given 
10 her, in ôppoſition to a written: will made three years before: the teſtacor? death, giving 

oo, to charitable. uſes.. The nuncupation was proved by nine witneſſes. Upon: the 
a to the Delegates from the ſentence. of the Prerogative Court i in favour-of the writ- 
ten wilt: Mrs. Col offered! td go. to 2.mmial at law in a\feigned ation; tobmttting 10 de 
bound by the reſult. Upon the trial at the bar of the Court of King's Bench, it appeared, 
that moſt of the witneſſes for the nuncupation were perjured; and that Mis. Cole was | 
_Bvilty of ſubornation. After that ſhe applied-for a Commiſſion of Review; which was 


refuſed ; and upon chat occafion Lord Nottingham ſaid: 91 hope to oat my a LI me ; 
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re paper of 7, was 4 5 ate f in | the 8 Cntr 
and there Was no appeal from that part of the ſentence. The | 
b upon which the "Court Pronounced againſt that paper, 
were, that it Was incomplete in form and in effect: the Deceaſed 
cool not have made- up his mind to it, or he. would: have aniſhed 
it; having ſufficient. time, ſtrength, and opportunity, after the 
k The Teſtamentary Law as to imperfect or iachoate 
papers is, that if a party begins a teſtamentary paper, and leaves 
3 broken off and unfiniſhed, having. lived. afterwards a ſafficient 
time in health to have completed it, if he thought proper, it 
muſt be preſumed i in law, that he had either abandoned i it, or 2238 
uu finally x made up. his wind, that i it ſhould te elect; 
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| The Jude: lier: added, Mat, Welitg at Uthe tat.” it b 
. * this paper was entirely out of the conſideration of the 
Deceaſed; fo that it was not ſuffered i in any way to operate baainſt - 
the will of 1785 as'a revocation, In reſpect of the paper, for 
which he pronounced, he ſald, the queſtion was, wbether it was 
a perfect paper, ſo that under the Statute of Frauds (b) no 1 


evidence could be admitted to ew, it ſhould not ſtand. He „ 


was of opinion, that it did come under the Statute of F rauds ; 
ot auch that oral declarations could n not ot deſtroy f ſ uch a "POM. It Was 
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1 1 was that: that hs vnfoiſhed paper 8 90 1 4 the wtnrtavag 
lived eight days in health and capable of buſineſs,” after he had begun that paper, and not 


deen, 'that he never meant to finiſh itz or that it was intended only as a draft for con- 
4 nen and the eile was fill „ as bigs mah abs * 
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2 and 1 pete in form and 3 Js was. 16 "Y 

ndawriting of the deceaſed. | Executors were e appointed; and 
8 reſidue was diſpoſed of. It Was alſo Ans and dated. 
i Ceriainly alterations had taken place i in the Deceaſed's. ſituation. 7 
The executors” were dead. One reliduary legates Wag dead: che 
otller was inſane; and molt of the legatees were dead, There. | 
tore though it was not the moſt rational diſpoſition, and not the 'F 
_ -eomplete-intention of the Deeeaſed, yet as he had not Spied « 1 
AF -cbatrary intention by any paper ſufficient An law to revoke it, it 
mut operate; and the Court Was bean Wb the, Statute from | 
„ _— oral evidence. A, We 850 
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bo The fi {queſtions hs, i lata heck * een | 
to ſhew the intention, whether this paper ſhould. operate as a will, 
or not. If it was clearly a will upon the face of it, it would be 
utterly inconſi ſtent with the Statute to admit evidence. to ſhew, the 
tctteſtator did not intend it to have any operation 3 35 Rs not 
85 * deſeited 15 81 eee e Hop, . 
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9 - «that declaration have-aſcertaitied'the nature of the paper? Then wv; 

it not contrary to good ſenſe to make a. diſtinction, becauſe the... 
character of the paper happens to be giyen, not merely in we be- 
e of the ae but t allo ig the ſecond and thing: Rn * avg 
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* e ROY final, 'reflamentary aa; 7a 10 having ig 
tze interval drawn out bis will according to the plan, from Which 
he propoſed to draw it, he fays,. that whenever he. hall. execute „ 
that, which he has declared bis -purpoſe o execute, he muſt 4 
not forget thoſe particular perſons ; and upon "the back of this 
1 * e at It + 418 meant to 9 . . a 
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preſent will, which its author has himſelf 0 repeatedly ſtamped 0 | 4 


| with the denomination of mere deſign, mere propoſition, mere 
EL plans for- A; future teſtament, would he: a N Rrong construction. 
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. I is impolible to > deny, that e may . Fe to 5 
. e ſuch a Paper. Suppoſe, within a quarter of a year _—_—  - 
5 writing what is called the codicil, he had actually drawn out 
2 will according to the plan: Could it not be proved by parol 
evidence, that be did in fact draw out a will, following that plan, 
and containing theuſual prelude, with the ſame directions for his 
burial, and the ſame. legacies to the perſons' mentioned in the 
5 codicil; and that he had ingorſed ! it“ The laſt will of William 
9 Matthews ** That is like the caſe” in Sir Thomas "ITY 
334. There is evidence, that he did make a will: perhaps a 
ſecond; and./the. probability ie, that he deſtroyed both thoſe 
Wille but he did not think it neceſſury to deſtroy this paper. * 
: The evidence. of Mrs. Jones Proves, that a will had exiſted, 
: varying from Ahis plan in che legacy given to Mrs. Jobeſon. 5 
| The Deceaſed under his own hand in the ſubſequent paper of 
4 1789 confirms. that by mentioning a legacy: to Mrs,.. Jobn/on 
5 different from that in the _ This s deciſion: eſtabliſhes this; 
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there” Ire 8 ef in it, — We . et a will, ber ky 
2 the fact i is, that a complete will is afterwards made, and then | 1 
dle teſtator deffroys;the will, meaning to put an end both to the 
plan and the will, yet the nature of the remaining inſtrument i is, Y 
= be changed, merely becauſe i in the manner of repreſenting bis ä 1 
| plan he has happened to make a diſpoſition, _ which would * + h f 


4 = done for a teſtam: zentary, act, if that; was what he intended. 
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„ 8 th an os 1 Lad y, wrote Fg ee Lan dirt to > James rd zing 
e 20 at his Chambers, Lincoln 'slon Py 55 e 
„ ae 1 . no W F. if what Lam now! a to toy hood be" 500 bie 5 gain ie 1 
2 . ſhoud recover this llpeſs:& if feſable with my inquiring & your! help without great ex. 
tions for drawing « pence, but that you will think i it werth my while and as I bave the real Wrghiings to 
; a will eſtabliſhed 4 produce and ſhall have more intelligence by a Perſon that is going down that has an 
1 39 2 vill. * Eſtate lying near Wooten, Pilling that will ſend me a line that if ſuch perſons as are 
2 20 ; i nominated do poſſeſs and reſide their .I do hear the Perſon that 1 did employ was 
= „ comanded to fee-5gain 66 being a very proper | man & ſo great a Call as has been for He 
ST. 40 bad ben in the King of Pruſſias ſevis and received a Shot thro his wright arm and by 
* | 55 = that got his diſcharge which He ſhew'd me—But in caſe of wy demiſe: 1 defire you will 
3 _« drawup and. leave ſome Blanks for ſome ſmall legacies that after n my Funeral Charges are 
=: . defrayed with decency then except fome legacies I give and bequeath to John Browning 
eg m dear and well beloyed Couſin my Lande and Tenements Heriditaments att 
Kod DS” Wooten Pilling in the County of Bedford and zlfo a Meſſage and Tenemen; lying - 
'% in Bucklerſbury near the Manſion | Houfe in the City of London and you by taking 
RS, *« poſſeſſion will find my Wrightiogs t to prove and. alſo what W — ng 5 
„ in 5 dad 1 7 5 TODOS ET, Hands 75 „ 1 
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CV 1 js drawn up” _ 4 ets.) : 1 
N 40 Af my: adde will afford it to pay in the ˙ ind T7 . Y 
<< Miſs Joly Poney thirty Pounds Iſaac Apothecary 8 ſmall debt © Wheeles Baker in St 
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| * Thomas's a ſmall de bt to Remitt a Publicao at the Red Lyon near the Church balf bis 
* debt à Poor Milkwoman in Kent Street hamed Cater 1» 1 © Theſe all Wi 
„ by, way of compolition-and dc [Margaret Sew my Room of /Goods and Sheets wearing 
e _aparell and all my beſt Linen Velvet Cloak & 'Capuchin & to Mary Borke that-is pow 
5 92 „wich me Shifts Bedgowns Petticoats & 54. if me is with me at my departuſe — To M. 
= * Bannardi 30 Stillipgs forsa Riog and to your little Girl à little Cabinet & my Garnet 
„FF„ J fer with Diamonds & a large Table Spoons but pleaſe not put this Rigmaroll in till 
I ſeud it correct This only by way of Memorandum in caſe I ſhoud $0 or idea — | bas 
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BW dhe operation of at depending on the teftatrix "pln F* whereas hy 14 time 10 
WG . a formal why ; a0 parol « evidence was admitted. 

5 The OE of 1 Sir William Henry ABbuijh, 6 Sir Gail Nares, Sir "A 1 
. riot, Dr. Macbam, and Dr, Bever, reverſed the ſentence; aud pronounced” for the paper 
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wer ground, than that, ont which it ought to be conſidered; vis. 

the merits of the caſe, and er en 

evidence could be received. The grounds upon which Tis - 

| Majeſty” 8 "diſcretion 3 is to be ekbriaſed are much more extenſive, e 

Win aview tothe rights of the ſubject and the public expedience. 

It 18 exerciſed with a great degree of caution. 'A Commiſſion of 10 
Review does not belong to the ſubjeft as matter of right; but j is 
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admitted to ſhew, whether 'a paper is intended to be 2 Will, or 
mot. Theſe caſes do not apply ; for upon the face of this paper a 9 
Ait is not intendd as a teſtamentary diſpoſition. There is no ä 1 
|  profent- diſpoſition." | The Deceaſed never intended by ſigning it, „„ 
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. "Y herds whereof have to this Ayu ein and Telamest dnthihed is Wat 
. un the firſt two whereof I have fee my Hand and the Jaſt my Hand and Seal this 
| in the 16 Year of the Reign of our Sovereign George the third 


| <6: of Great Britain France and Treland' King defender of the kafch 40 in the year of our 


46 © Lord. One- thouſand Seven Hundred and Seventy..Seven Jau“ Savace: Sigried 
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1 e this kind have ek very ſeldom wi" 400 füll leh 
I Ment frequently havethey been ſucceſsful. Since the yeat 1705 only two 
1 haye been ſucceſsful; the laſt in 1741. In the caſe of the ſhip 
5 ” — Hoqgſcarpel, at che Board of the Couneil, Lord Lumen in piving. 

= mn zentientered into the hiſtory and nature of 1 
A and ſaid, this Prerogative is not to be countenanced/;; being the 
1 growth of baſe and · deſpotic times; founded on the neee 
= the powers aſſumed by the Emperors or the Church of Rome, and 
| inroducng ober mi en Juſticee. * 
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„As to the 1 Eyes his. or thip faid,; be believed, -that 
£ 8 19. be the laſt application for ſuch a Commiſſion; at leaſt ſuch 
. Jan application would never again be ſucceſsful, . ſtate this from | 
= ©") opinion of the late Advocate General; who was Counſel in the 
=_— 45 cauſe... ace that Dll M 2 TR ;caule, vet Lord) Camden de- 


15 11 "This: 18 ſoccetalyl, | it © Nl 1 | Tead 1 Tio "ſuch application in a all c . 


| ee inconvenience in granting Medes 80 6 h,, 


fond, arab bows ad Sees 8 HS 9h! 
; "Then, as to the merits.: it is not 3 to 1 "I 
i the validity, of the: paper; if, ſo, it would always depend upon the 
5 OL 8. diſcretion. This caſe Will probably never influence any 
4 Fo; 1 other, . There; are no contradictory ſentences ; 3. but terg goncurrent 
8 3 In Savile v. Savile all, theſe nc circumſtanges were ſtated 
OT by Lord Hardwicke a as grounds. — influence the diſcretion of - the 
| Crown. Firſt the weight af evidence was againſt the ſentence.: 
8 Secondly, the queſtion had only been once heard and examined-;. 
for the Appeal to the Delegates was brought Tpait's one ar 
| pointy and the.courle. of that Court in ſuch a.cale is to take 
. poſſeſſion. of the whole cauſe: . Thirdly,'t the” dete tended to 
eſtabliſh 3 propoßtion of rest importance to future caſes; and 
. Which had not been before eſtabliſhed by any deciſion in this coun- 
dz ui hat forgiveneſs of adultery, may be collected from facts and 
e eircumſtances, ſo as to bar the huſband from the right of divorce. 
That is the Law of the Canoniſts and .Civilians.: but Lord Hard- 
pen,  wwicke thought, it required more conſideration, before it ſhould 
CE be admitted. into the Law of England. There alſo it was no 
hardchipcupon the party for Sir George Sauile himſalf muſt of. 
necellity be at the .expence of all the proceedings in the cauſe, | 
1 Here the party in poſſeſſion of the ſentence muſt be at the enpence 


| of: nl farther: . and RAS no means. FOE? deins R 5 
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tis dene, OY been ee to e Hi "i as 7 
ꝓauper . He ought-to be eontented with the ordinary qurifdiftion + 
of the country, aid not to expect am extraordinary interference, 
Putting the other party under ſüch great diſadvantage. "There's 
no ſurpriſe; no exelufion-of evidence; that was not diſcov 


is wrong/upon the merits- In almeſt every ale ile 
dhe ground of conflicting judgments- 


gn * 
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e FEY abends oy Citi {excex 


a. complete wilt; giving directions for his funeral, appointing 


no degree inofficicus ; for in e 
L Epinat unmarried. and without 


4 or that could not be brought” forward; or that was im! 5 
eckt but the ground 1s "ſimply, that "te Judgment 9 


_ executors and reſiduary legatees, and: ſiguell and dated. It is in. . GLA 
ſe of the death of the Mie 
children the property is to go to 


a. ; 


Marr 5 


wW anus, 2 L 


as been 
Th is eaſe” maſt continue UE. 
- doubtful after repeated deciſions upon it. The amount of the 
; Nee is inacctirately repreſented ; for by the inventory delivered 
on oath it conſiſts of only 1000. per Cents. and pee 
furniture and OY rence rap r 
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ept in the abe 5 


branches of his own--Family./ For what purpofe could he hre 


written his name to this paper, if it was a mere memorandum? Wes 
No other” paper than theſe two has ever appeared. The vi- 


dence therefore, that . ne of a will, he had made, muſt mean | 


The diſtinction, the Courts have always b 

bels, is this; if the Paper is ſubſeribed, the 48 OC 

it was intended; w give it a permanent effect; and no N 
_ evidence can be admitted to ſhew, that intention was e 1 


5 but if the paper remains incomplete, particularly i in point of FN : 1 
poſition, the preſumption of abandonment does exiſt; and there 
parol evidence may be admitted. Though he has called this a 

plan, he has alſo called it his laſt will and teſtament. - The act, 
hee has done, bears eyery characteriſtic of what he has once called 5 
unf, his laſt win. It is not future intention. It is preſent, com- 


1 plete, gift throughout; a diſpoſition of all his fortune. If he had 


cOccaſionally ſlipped into words of preſent. diſpoſition, no great ; 


tels could have been laid on them. But here the words:of pre- 
"ſent; diſpoſiſion are uniform. Every ſum given is given by ſuch 


words. The inſtances, in which he ſpeaks in the ſtyle of -memo- : 


_ Tanduim, ate, where diſcretionary acts are to be done; as in the 5 


dec to fell the houſchal/ goods: ſo as to his burial. As to: | 
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eaſes! in Chant . 


ch oo Howells, he proceeds immediately to oY 
tobe 55 and puts a date and ſignature toit. There are 

caſes, in which from che circumſtances, in which the paper in 
" Heon Jeſt, it is impoſſible to ſuppoſe, the/party; intended, at the 
time of Writing, that it ſhould: remain in that ſtate; as where 
it is written upon a:loale piece of paper, or ig deaf of a pocket. 
Hock () 3 Vet if jt is teftamentary, and there is no-Expreſs declara-. 
ow that it is only the baſis of a future will. it ſhall operate; though 
it is clear from the yeni he e make a more 
| nl and er er iaſtrumem . at cent a „„ 
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140 caſe a the/ of the Sta 


"3 end RN ; for here are two. ſets. of ! — — 


2 dence of this ſort i is not. ren 


| againſt each other as to the 
| declarations as' are relied upor an 


0 a. arations 1 the NO Such 
pormaiy, ood to 


The — ta be i im- 
peached upen fraud, force, or — but Where thoſe cir- 


5 cu N ces: "or. mae” occur, the ſubſcription! cannot be impeached ; 


and me preſumption prevails; that che party ſubſcribe 


the paper 


. e der to give it legal validity. Where the paper 0 fabſeribed 


9 by 4 Deceaſed,” a capable perſon, aQing freely and voluntarily, 


9 the uniform doctrine of the Teſtamentary Courts is, that ning 
the? gives legal validity to che paper; and no evidence of a fub- 


ſequeat change of intention can be admitted. T de not deny, chat 


cde intention may be ſo ambigudus from the way, in Wͤlch it 18 


| deſcribed, that it may be meceffäry to 


rt to evidence, not of 


Antention and deſign, e what the clear Nik conceived 1 


” had, done by chat beben. „ . 
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_ miſſion ot Reyiew. It is all one way as to the teſtator's concep-- 
| ion, that he had made a will in favor of the Miſs Z*Epines. 
There is no trace of any will executed 4 in purſuance of the _ 


Mir. Fox, the teſtator's attorney; was never conſulted about à will. 
5 ; "Theſe: declarations: therefore muſt! be-referred to this paper; and 
| thew his conception, that by this paper he had made a will. Any 


8 exidence may be anſwered: by the. conjecture, that he might have 
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thar, 1 ſpeaks off a will 1 tech Mille L. Epineh 1 es 
means amy thing but*this:paperno With: the uſual inaccuracy of Marra ; 
parol evidence Mrs. Jauer ſpeaks of à legacy of 10001. 2 0 Mrs. OW 
Johnſons » whereas» it is at annual payment; and not properly * * 
even the intereſt of that ſum, It is only an inaccuracy in 8 
evident; for ſhe could not have ſeen a will in Doctors Gom- „„ 
mons giving the legacy; ſue deſeribes! What the: teſtator lays a e 
that e e ge. pſy ie 
2 i "ay 1 46! 155 17% Kg 3613 . * 
Tour Tordhip will not merely upon a doubt of the propri 
of the determination eee of- ney ch. 
be big inconve! ience by .eacouraging ſuch 
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Tord ON ANCELLOR during the argument obſerved; that, f 
could not co /bow- a man cati expreſs a plan of a will wich- | I 
ut there being in the eee it legatory words-. tit) 9G 
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that this application is by. no means a matter of courſe... It is l in Ih 9 " 
the diſcretion of the Crown, upon grounds of, found diſcretion, Regt a 
Brant Cemmiſſion of Review; and though I ſtate it as not being e 


At all a.matter of courſe to grant it, I. can by : no means admit what 3 Patt wh 


29815 


was ſtated by the King's Advocate yeſterday, ſupported by a quota- ene 
tion, that certainly from the reſpect always due to the name of 1%” A 
—_ Camden deſerves the utmoſt attention, 1 cannot. but ſuppoſe, 
ik the note is accurate, all, that fell from Lord Camden, was 
pointed and applied to the caſe of frequent trials upon queſtions RB 
l of Prize; 15 upon which undoubtedly very ſtrong arguments occur =_ 
[again going beyond. the uſual. limits, which the courſe of the — 
' Admiralty and the obſervance of foreign treaties preſeribe; 1 
From. the ſentence. of the Vice-Admiralty there may be, and 
there muſt de, an appeal to the King in Council. It i is to be de- 
<ide there * upon appeal. The dociſon is. very ſolemn, 
Vor. IV. VT 3 The 
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Leuptortz che diſpeſition- was properly a matter of the 8 


* Aeon by. public eng Þ 40 dhe 1 
obvious indondenience ariſes from keeping in ſuſpenſe the queſtion, 


Whether -© dividend is to be made among the captors, or the cap- 
ture is to che reſtored. The poſtponing the deciſion can never 


5 a 3 without great inconveriience, and great public igconveni- 
dude and it is to be conſidered; that the queſtion upon matter of 

_ Prize ariſe upon that, Which in its /own.. nature is a right of the 
Crown; though nom veſted by the Crown in the;-captors: but 


antecedent to the A, that gave the intereſt of the Crown to the 


* ng's Pre- 


:; roginive — Bp as to a ge right en ſuits 3 in 


ee ſricure upon a fa i beamed all looks. v 


el W in che 


Crown for ſo far from its being taken by coy according 
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Three trials 
frequent and 
24 fourth has 


been grant- ., 


Aſter three 
eje d mer ts tried 
in Ireland an 
iſſue was direct- 
ed ovt of Chan- 
cery. between 
the ſame parties 
.voon the ſame 
point. A new 
trial was after» 
wards granted 
upon appeal to 
the Houſe of 
Lords; andafter 
tht another 
- $jetmeat. was 
5 mag 


perfectly in analog d the common law!; and th 


10 the not of thoſe? rights, chat either the Emperors or the Church 


of None had arrogatedy) it /could not -haxe-eſcaped him, that it is 
the Law. of 
England \ is particularly anxious, that the right ſhould not be bound 
"quick concluſions. We Mio, that” three trials" have been 
Kequently Sranted; and in otie” inſtanee I think, the caſe of 
Lord Faicunzerg v: Pierre (e) a. fourth till was granted by Lord 
AO ut” three ttt * in the . Law San 
0 e W 0 pon ads And TI n 24l 7 


The celebrated cauſe of Loxd Sherborne v. Naper is « hb . "TROY trials. 
te aroſe in Jreland upon a queſtion 5s r0 the Jegitimacy of the defendant Naper. Lord 


| Shethoine brought an god ment which was tried upon the 230 of November. 1775 at the 


Ber of the Court of King's Bench by a Jury of the county of V efimeath. "The verdict was 
for the defendant. . Up pon the 25th of April 1786 In6ther” ejeament fot fands in the coumy 


of badlis was tried at the Bar of the Cort of Brabrguey 5. when the defendant declined 


Falkng \ witpeſſes, who had upon the former trial proved- 2 marciage in fact between his 
patents; and he reſted ſolely. on a repotatibn of marriage. ' The verdict 'was for the de- 
fendant”coorary to [the - opinion of che Court, Upon the 25th of Nowemnber 1782 an- 
ocher trial tal place at the Bat of the Court of Exchequer ; and the ſa me evidence was pre» 
dyced as to the Qual marriage as upon the firſt trial ; but one of the witneſſes upon the 
crofi.examination #ppedring to be petjbred, the plaintiff Lord Sher burns obtained a verdit:, 


The wiel * * ee * 82 ee ee e, of 
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Jegitimacy of Naper ; which was tried upon the 12th of November 4788 in the Court of 
Exchequer ; -when e defendant Naper going only upon reputation had advther; verdict con- | 
zraty 19 the opinian of-the-Court., . LordiLiford, refuſed. an application for another, wrial.; 

ut upon an appeal to the Houſe of Lords from that order it was reverſed on the 16th of 
e in eduftquente of whith 4 fcb trial was efdered; Which tek place at the 


| Dub ofctbyiCobry/of Mewes Flac; ach the verdid wit. again for. the defendant. Naper 


That verdiet ftanding unimpeached, - an r for a new 8 pa was SEO by Lord 
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5 „But 5 the 5 of 5 Law i in Genen 10 Borde There 4 is 
no queſtion, of civil right, that in the ordinary courſe of the juriſ- 
diction ef this Country may not go through three inquiries. A 
cauſe beginning in che Court of Common Pleas goes firſt to the 
Ooqurt of King's Bench, and from that tothe Houſe of Lords. In 
te courſe of the Court of King's Bench the writ-of error antiently 
Was at once to the Houſe: of Lords. That was found to be ex- 
tremely inconvenient; the Houſe of Lords not fitting. at that time 


ſo regularly and conſtantly, as they do now; and in order to 


chamber was eſtabliſhed by the Statute of Ehzabeth.' From that 
© mm: * en Lords. In that e _ are alſo three | 
2 ebe 15 5 one; reals in „ bie r an eee 
common la y makes a fepeatell inquiry not a matter of riglit but of 
: diſereton- That is, in criminal caſes.” If it was at the diſeretion 
3 he would always take that mode of delaying execu- 
tion. Thierefore it is in the diſeretion of the Crown to grant it, ot 


Aar. An application is to be made to the Officer of the Crown, 
whe: Attorney General. It was heldt at one time, and it was 
etetravagant enough; thatia Writ of Btrer in civil matters is not a 
matter of right. | allude to the caſe of tlie Mlſtury men. In thi 

Heat of party the Houſe of Commons adopted that unwiſe and in 
| Alereet 6pition': but the Lords refolved to the contrary ; 
| hel Crown 43 bound to. iſſue the Writ in civil caſes : : in criminal 
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wut if diſtinet matter of error can be pointed out, in my obſerv 


a caſe, he does not 8 27 but you it to be argued. 
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| card; which was tried ia the Court of King's Bench; and another verdict was given for 
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9 remedy that ineonvenience, and following up the principle of _ 
ſucceſſive. inquiries, whether error, or not, the Court of Exchequer- 


and that — 


tales the Officer of the 'Crown muſt interfere to prevent a Writ of . 
*Ettor being ſued out merely to evade- execution of the * e 


tion and practice the Attorney General has not thought himſelf at 3 
liberty to refuſe. it.: af there is an appearance of right, if it is an 
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Thers is no 
queſtion of _ 
civil Es 2 5 
that in the | 
ordinary. 
courſe of the 
jariſdiction 
of this coun- 
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go through 
three SC: 
quiries. „„ 


In ite | 
caſes a re- 
peated i in- 
quiry is not 
matter "" 

right, but of 
diſcretion; 
and can only 
be had with 

the conſent 

of the Attor- 
ney General. 
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198. St nat merely hn opinion; gone n ents. 
ore groan neous, that would induce me to report,” that the Commiſion 
5 ought to iſſue, where a grave inquiry has been carried on, and a very 
n reſpedlable Court of Delegates have affirmed the ſemtenee; though 
| 5 he rk {muſt doubt it. I agree; there ought to be eireumſtances to 
Eve 1 72 make the ;queſtion' of ſome importance. Here the value may 
be more or leſs. Upon one ſide it is Rated as High a8 20000 J 
25 5 os on the other ſide it is repreſented as not exceeding! $ooo!.- But 
5 the point to be argued is really a very material one; and 
e circumſtance, that biaſſes my judgment, is this: 1 cannot 
take upon me to ſay, whether according to the courſe | in the 
1 Probate there are not authorities, that would very abun- 
duantly fupport the deciſion: but if ſo, 1 with to have that point 
Fully: aſcertained by à ſecond inquiry directed to chat preciſe Point; 
becauſe, I ſuch a thing as this is to be proved à8 will; it calls 
| loudly upon che Legiſlature to make ſome tegulatien as to the 
diſpoſition of perſonal property, ſo as that there ſhould be ſome- 
| thing of ge Wb M wa preciſion, in order to give away 
'y e 5 that property, and de ent. the natural rights of the relations. 
There is adder. way, in which I can; form my ow] judgment 
* upon it. Part of the e 1 lay perfectly aſide. As in every 
claſe of parol evidence of the intentio n, a8 to what the teſtator 
bs yin 060 may have declared, the evidence is in perfe&icontradiQion.; One 
et of witneſſes ſpeaking to poſitive Pe that he had made 
ee pit ; others as. p ſitively to declarations, that he never had; 
1 and would, not ſettle his affairs. It is always ſoz whether the 
evidence is to rebut a reſulting truſt, or to explain a will, one 
Ig never fails to ee, that the witneſs comes with the party, Beſides 
FN that, t there is the particular mode of, applying; the converſations. 
& [5 very, late inſtance before me, the caſe of Nourſe v. Finch, 
la ante vol. 1. 344+ vol. 2. 78.) the parol evidence was all the 
converſations, the witneſſes held to the teſtator, and taking bim 


to, have afſented, to the \propolitions, they ſtated to him. 
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105 My 7 —.— part. 4 the 3 RE 1 * fas * circum- 
ſtances ; ; the exiſtence of Which very much affects the queſtion, 
whether there is a will, or not. Suppoſe, I was trying it in a 
Court of Law upon an iſſue Deviſavit, vel aon, upon the view of 


che paper, and the evidence, how it was diſcovered, among Office | . 


8 in an deſk of a with the additional 
22 ͤĩ1?ͥv pn on an pe circumſtance, 
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Grcuniſtadce,! chat; Sacher piper hie Hnnd-viitiog) Js Td 2 


in bis hauſe among his private papers; with the eireumſtance of . 
is declaration in that-{econd paper, which, though it could not 


nee Ty! OR CO eee, dene det. wa 


ſupports the evidence'of Mrs. Pena that he bd by a given | 
E legacy to Mrs. Johnſon: of 10007: 5 8 ths: 5 wa. | 1 
directly in that paper, that he intended to give her 1000 l. 5 por = 


Cents, The comment upon it is, that he was miſtaken; that he 


Woſt haue bees referring te the gift made iu the price paper, not: 


a of 1000, nor of the intereſt of it, but of an anntity of 60. a 
year, charged upon the inteteſt of a ſum of money in the 5 pen 
Cents. It is too much for: me, it would be very raſh, to conclude, 


that he was miſtaken in that. He has ſaid, he intended to. give 


ber 1000. 5 Her Cents. He carries it on in 4 will, that cannot 
uke effect ag a will, but is a declaration under bis hand. Then 


add the-circumftance of what he calls it. There is nothing but 
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tuinly true, at where a legacy is given to à truſtee expreſoly for 
care and pains, if he totally omits executing the truſt, he is not 
entitled to the legacy: Humberſton v. eee 1 P. Will. 333. 
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Ms. ia in e eppet he 14 added FE two years, 5 we 


5 there had been ſome diſpute about the probate, and they had 


gone to the Delegates, before they could obtain it: it would have 
related. All the legal rights veſt by the death of the party. Theſe 
5 perſons having died in opulence, he coul 


executors. In che two caſes cited the executer manifeſted an 


intention not to act. This executor has thewn an Aateeten = 4 
to act: but he was prevented by the act of God. It is im- 


5 Poſſible to draw a line; Where the executor has ſheben a fair, 


Std not mean to bury them 
as an act of charity. Ee does it in eonfültation with the other 


wm 455 the deceaſed, Lena; care hay = 


unequivocal intention to go as far as he can, and is not prevented = 
| by his own: fault or neglect, there is nothing to deprive him of 8 
His legacy. The principle is, that On — the a . . 
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The ys PH is, nir this exequtor 10 e 


A Wet his intention to a& in the execution of the truſt, for which 
he with two other perſons was to receive thele legacies, It is moſt 
clear, they were not given to him as a mark of perſonal regard 


merely, but as a reward for taking upon him the execution of the - 


truſts. Fitſt, is there any evidence, that he underſtood and knew, 


he had ſuch a truſt impoſed upon him, and the terms; upon which 
2 it was to be taken? I will not determine, that if he had died at a 
_ diſtance without knowing, that he was appointed executor, or 
" manifeſting any intention to take upon him the truſt, as if he had 
"died at a diſtance, before the information reached him, he would 
be entitled. 1 will not decide that one way or other. But that is 
not the caſe here. This executor certainly did not die without 
knowing of this truſt ; on the contrary the two other executors, 
he defendants, went to him, and conſulted with him reſpecting 
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an executor 
was entitled 
to a legacy in 
that charac- 


ter, who died 


at a diſtance 
without ma- 
nifeſting any 
intention to 
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truſt, or with- 
out knowing 
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2798. the funeral of the ſurvivor of thoſe two ladies at leaſt;; lit does ac 


x Hanzznon 
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appear by whoſe directions the other was buried;) and he con- 
curred in giving che directions. Is not that an act notifying his 
intention to accept the truſt? I muſt ſuppoſe, they informed him 
of the will, the truſt impoſed upon them, and the reward, With 
this knowledge he concurred in thoſe direckions. It is true, I ad- 


Vieinz di. mit, that if there was no executor, giving directions for the funera 


ii1tſꝗcctions ſor 

- the funeral 
will notmake- 
2 man exe- 
ever, 


is only an act of charity, and will not make a man executor, 
God forbid, it ſhould; for then the deceaſed could not be buried 
by any one from the apprebenſion of being involved as executor. 
But this perſon-did not concur. in the directions for the funeral 
as an act of charity. There were two other executors, The 
_ deceaſed would have been buried, whether he concurred, or 
not. He alſo concurred. in paying certain ſums for the burial 


fees, for making the . _ WR the * the conker 
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ara is wr any nebel fi in not roving” ihe will? As to >the 


two caſes cited, nothing is ſo clear, as that if a legacy is given to 
man as executor, whether expreſſed to be for care and pains, or 


not, he muſt, in order to entitle himſelf: to the legacy, clothe him- 
{elf with the character of executor. If there is any circumſtance 


to ſhew, he was backward in undertaking the truſt repoſed in him, 


he ſhall not have it. But this executor did as much as the de- 


fendants; for they did not prove the will for a conſiderable time. 
He did as much as any man could do in ſhewing demonſtrably; 


he meant te undertake the truſt, His dying before he executed 


| it cannot poſſibly defeat him. Therefore upon the evidence, 


and the rules, that have been laid down, Ts am WY . aha he has T 
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Tub N aud Mary Al lager, ypon awhoſe,wills. the pre> 
4 e, eile 3 had for feveral $:5 before their death em: 


1 and flicken. Aſter the. death of Mary . Al Igor, who 
ſurvived her ſiſter Judi 22 Jobnſon! in 2796 delivered to their exe- 
eutors Kay truſtees Aa binn of coſts amounting to about the ſam of 
10. and" in "April 1797 he delivered to them, another bill of 
2 ainounting to the ſum of 142 FI. 195, purporting to be a 

more correct bill, for buſi neſs done during the ſame period. He 


afterwards brought an action in che Court of FN Pleds againſt 


the exectitors for the recovery of the amount of the bill laſt de- 


 Hivered.” The reſfiduary deviſees and legatees applied. 10 the exe- 


cutors to be permitted to defend the action; which. was refuſed. 
Upon the trial of that action on the 20th of July 1797 it was 
ordered by conſent of the parties, "that there ſhould, be a verdict 
for the plaintiff for 1400]. damages and 407. cofts, ſubject to the 
award of the Prothonotary of the Court; to whom all matters in 


difference between the. parties were thereby referred; -which order. 
was afterwards made a Rule of Court. 


The arbitrator by, his award 
found, that there was due from the defendants i in the action as 


1 executors and truſtees, s aforeſaid, to the plaintiff the um ol 
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and #7th.. 


A ſchedole 5 
to an anſwer 
containing at 


length a bilt 


of coſts and 


obſerrations 
with refer - 


ence to a bill 


formerly de- 
livered for 
the ſame bu- 


ſineſs held 


impertinent, 
though the 
bill called 

| vpon the 


defendant to 


ſer forth, how 


he compures | 
and makes 


out his de- 


mand wih 
allthe par⸗ 


ticularsre- 
lating there- 
to, with in- 


. terrogatories 


pointed to 


the particular 


Item and to 


'a minute 


compariſon 
of the two 
| bills. 


7 41754. 95. 81d. and he directed the coſts of nk reference to o be 
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5 Te bit was. ; filed 1 the ret edv a dener and . of | 
| Judith A lager aud Mary 4 Yager againſt their executors. and 
_ truſtees | Thomas Rowley, Fonathan Wilſon, and James Twemlow, 


and againſt Jubn John/on; impeaching the demand of Jobgſon; 


charging colluſion between the defendants; and praying a diſ- 
covery; and that the defendants, the executors, may be reſtraiged 


Jobyſon Tom. receiving, the 


b Injunction from paying, and 
| —_— agen to hin. 5 5 e 10 
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With a view to ire the demand of the je 907% 
the Bill contained the following among many other laterrogatories, 


founded-upon a charge, that the defendant 7 2 25 had formed a 


7 to get back ſome part of a ſum of money, "which being due 
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beer png 1 eee Has not in order to ry: 1 
N or deſign into execution, or. for what other peaſon, and 
Voiůch What view or deſign, and when in particular, make out and 
: Ap NA N or cauſe. to be delivered to theifaid Thomas Rowley, Fona- 

bn, and James T. wemlow, or ſome or one and which of 
| gh, 8 bill of coſts amounting in the Whole to 1000 L, or 
What other lum of money! for ſome law or r other buſineſs Fee 
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; Is and * Aſcger, or /R ipod which of them reſpeAively, 
on 0 between 1787 aud 1795; or between or during any other and 
15 uk What times or time; and whether all ſuch buſineſs was.really and 
7s 5 5 - aftually done and performed by! him for them, or either and which 
| ok them reſpectively, and at what times in particular; ; and whe- 
. Th: 1 2 Fo ther ſaid Fobn Fohnſon did not ſome time afterwards, and when, and 
ns: gow 5 y, aud for What reaſon, make out and deliver or cauſe to be 
delivered to ſaid Thomas Rowley, Fonathan Wilſon and James 

5 2 evemlow, or ſome or one and which of them, another bill of colts, _ 
hunting in the Whole to 1400l., or to what other ſum of 


money, „for the ſame pretended buſineſs, or for Facts other 50 what 
Venen e ; de Q 


Aud ben any oy” hat: 3 in 3 was a due 
or owing to ſaid Jon Fohnfon from ſaid Judith and Mary Alfager, 
or either and which of them, at the death of ſaid Mary Aſſager, 
upon any and what account in particular; and if they, the ſaid 
Thomas Rowley, Jonathan W igen, James Twveralow, and John Fobn- 
ſon, or any of them, ſhall pretend, that thete was any ſuch, then 
that they may ſeverally ſet forth and diſcover, how and. in what 


manner they compute: and make out the fame wich ll the _ 
riculars deen TTV | 


pp 


* * 


Aud whether the ſaid Jobs lee 13 not in 3 or one n 
Wbich of the ſald lall- mentioned bills of coſts, and why, or for what 
. reaſon, and with what view or deſign in particular, im ſome and what 

- inſtances or inſtance charged twice for one and tlie ſame matter and 
«thing; ; and whether he has not done the ſame by charging each of 
them the ſaid Jt udith A Hager aud Mary . Al Yager leparately 1 therewith, 
or © HOW otherwiſe ; and whether the. ſeveral Jtems ee in the 
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aid bill bf coſts laſt tnade out aud detiveted bye fil Yeh vb. 
- fan; as aforeſaid, or ſome and which of them, are not ſimilar or 
-neatly-fimilar in words do the feyeral or to ſome of the feveral Tents 
contained in the faid bill of coſts firſt made out and delivered by 
| him, as aforeſaid, or how'otherwiſez and whether ſome and which 
of the charges ſet againſt fome and which of the Hem? contained in 

| the ſaid bill/of coſts Taft made out and delivered by the ſaid Fobn | 

Jobn/ot;as aforefafd, are not to a greater and how much greater 
amount than the charges fet againſt the ſame kind of -Fems con- 
tained in the- ſald bill of coſts firſt made out and d. 
as aforeſald; and whether the ſaid 7 
means afoteſaid or by ſome other a1 


igen did not by the 
what means make the faid 
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Were by him, 


bill of coſts: laſt made! out and «delivered by him, as "aforeſaid, 


amount in the whole to the ſum of. 4007, or to "what" other ſum 


1 more than he had made the ſaid bill of coſts firſt made | 
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ntioned bills öf cofts or one 
and which of them are or is not now, or were or was not lately. f 


or ſome time ago, and: when laſt, in the cuſtody or power of the 
ſaid Thomar Routen, Jonathan Wiljon, aud James Ftoemloto, or of | 


ſome or one and which of them, or what are beco 
 ſpedively 5-and- that the ſaid Thomas Roxoley, "! 

and amet, 
loſt mentioned bills of coſts in their or his cuſtody or power may 
ptodues and Itave the ſame in the hands of their or 5 GR in 


mathan Wilfe 


le thereof re- 


Feomialoto; or ſuch of them as now have or has the ſaid 
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1 9 2 _ „ bid Fob Naben oy Allo t ay, whether | 


any and*what:ſum of money was zuſtly due and owing to him 


from the ſaid Judith. Alſager and Mary 4 e or either and 


Which of them upen any and what account in particular at the 


time he the ſaid John Johnſon * ſigned and gave ſuch promiſory 
note to the ſuid Mary Aßſager, as aforeſaid; aud i the ſaid Jobn 
- Jobnſor-thall pretend, chat there was any ſuch, then that he may 
ſet forth, how and in What manner he . e "ou makes our 
"the ner: hh yy FP Gn Wk: ye” 8 
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4798. an account with the Gig: 4 Fabi all und every the films and 
ſum of money, hich became due and owing to bim from them 
or either of them for all and every the buſileſs, which was done 
and ꝓerformed by him for them or either ef them, When and as or 
oon aſter he made out and delivered the bills of coſts: for ſuch 
buſineſs to them or either of them, or at ſome other and what 
ATimes or time; and whether the ſaid Jabn Fubmſon did not upon 
all or ſome and ich of ſuch occaſions or upon ſome other and 
what.occaſion ſigu and give to the ſaid Judith Aſſager and Mary 
Aljager or one and which of them ſome and har Teceipts for the 
amount of the lame bills of coſts and which'of them reſpectively; 
and if the ſaid Job Fohaſon ſhall pretend, that the ſaid Fudith 
 Mlfager and Mary Alſager or either of them did not pay to or 
allow in aecqunt with him all and every! ſuch ſum and ſums of 
money, as laſt mentioned, then that he may ſet forth, which of 
duch.ſums-or ſum. of money. were or was not ſo paid or allowed, 
and Why and for what reaſon the ſame were or was not paid or 
allowed; and rhat all the ſaid defendants may alſo anſwer and ſet 
5 Forth, whether che ſaid Thema +. Rowley, Jonathan 'Witfon, and 
| Fames Twemioww, or dome, or one and Which of them, did not 
after the deceaſe of the ſaid Mary 4 Hager: and: when and'why and 
for what reaſon and upon what occaſion it particular employ the 
ſaid Job, Jabnſon in or about ſome of the affairs relating to the 
eſtates and effects of the ſaid uditb Alfager and Mary. Alſager or 

| one and which. of them reſpectively; and whether the ſaid Fon 
 Fohnſon did not upon thoſe.occaſions or ſome or one and/which of 
them or upon ſome other and what occafions or Oocaſion and 
hen in particular get into his cuſtody or power ſome and what 
books of account, deeds, papers, and writings, or ſome or one and 
Which of thoſe. particulars, relating to ſuch eftates and affairs or 

| ſome or one. and. which ef them, and particularly all or ſome or 
one and which of the faid: laſt· mentioned bills of coſts, and the re- 
Hua ſped aud Siren by. big for the amount thereof or of ſome | 

0 e ively; a an and whether all or ſome 
3 or one and which. of: Fane Fn. of. account, deede, papers, and 
writings, and, a1 ticularly, ſuch laſt mentioned bills and teceipts or 
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| ſome or one and which of them are or is not now, or were or was 
not lately, and when laſt, in the cuſtody or power of ihe ſaid de- 
fendants or ſome or one and which of them, or what are become 
thereof reſpeQively ; : and that the ſaid defendants, or ſuch of chem 
as snom aye, or bas the lajg books of account, deeds, papers, and 
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writing and; particul⸗ ſp BG « laid, be mentioned bill of n | 
| receipts, zin their or his cuſtody or power, may produce and leave = 0 I | 
te lange and each and every of them in the hands of their or his —= 
Clerk; in Court in this cauſe for the uſual purpoſes; and that the Joaweas, 7 
laid John Fobnſan may allo ſet. forth, whether: he has get of © 
pad not lately, and when, laſt, in his .coſtody..or power ſome 
olher and what books of account, Papers, and writings, and alſo 
ſome and what letters, entries, minutes and memerandums, relating 
to che ſeveral, matters aforeſaid, or ſame or one and which of 
"them, and; particulatly to the buſineſs-done and-performed-by bim | 
for the laid Judith Aſager and Mary Alfager, or oe and which 
of ibem reſpectively; and that the ſaid: Joby aun may pro- 
_ duce. and leave.alland: every ſuch, other books, of 
writings Qletteriuuentries minutes, and mama wan the 
| hands of his Clerk in Court in this cauſe. — Wee 
and that all, the aid. defendants may allo anſwer. and ſet fi forth, | — 
whether, all, or ſome. and, which of the ſeveral dien contained in 
: the ſaid bills, of "coſts, made out and delivered; by the ſaid. Jahn 
2 jobyſon 0 ke aid. Thomar Rowley, Jonathan iber, and Tam, 
Twemlow, as aforeſaid, are not aftually contained in the ſaid bills 
colts, ſo made n ſaid. Judi 
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4 ut and delivered by him; to the dith 
1 Ala, and Mary Allager, and for the amount whereof Tp! "= 
| tively the fad, Joby Jobnſon igned aud gave ſuch receipts, 20 
| aforeſa Fri in ſome A: ont aud which-of Ro ton 450 


uf The ode Jg by tis. 8 26 Page as 4" it related to > the 
mübhect e of theſe interrogatories, denied having formed any ſuch 
defign as the bill imputed to him; and in order to account for the 
' wariation between the two bills of coſts he ſtated, chat the bill firſt 
delivered deing made 'o6ut in hafte under an expectatlon of im- 
meets payment, and the bufigeſs, to which it related, being of a : 
 anvuktifarious nature, and part of it performed long age, the de- 
fendant by the advice of his town agent reviſed it, and found, he 
had an ſome inſtances omitted charges, and in many others charged 
leſs than he was legally entitled to; and. defendant for the ſatiſ- 
faction of ſaid plaintifh,” and as required by thelr ſaid bill of com- 
plaint hath in tlie ſchedule to his anſwer ſet forth, how and in 
what manner he computes and makes out the ſum of 11751, 95. 
Sia, ſo due and owing to him from the faid Judith Alſager and 


Mary er. as aforeſaid, with all the en relating 
thereto. 5 
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ſtated, that it Was the ecuſtom of Judith and Maury Hager to be 


attended and adbiſed with by the defendant ſeparately on the fame 


— dudſect; and ne uud in chief inſtamces- only aud ho others charge 
. in ide bill ef coſts aft delivered, but not, as he believes, in the 


pill firſt delivered, twiee for the ſame thing by charging Juditb 
and Mary Alſager ſepa ately; | He ftated, that he was unable to 
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fendants or what was become of them. He denied, that he bad 
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_ foil buſineſs; dut he adelts, he bas Arete denen, en ent ties, 
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Abe {chedilte running t6 great lengthy! the Plaintiff mien 
an order referring it to the Maſter 10 ſee, whether the anſwer 
bas impertinent. The Maſter by his Report certified, that he 
was of opinion, the anſwer was a ere 80 194 to H 
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tion bill liable to exception, s not ſufficient 3 which would have 


ways; either by leaving the accounts; with his Clerk in Cou 


had left them with che Clerk in Court, ait would have "been, a 


papers of previous exiſtence for the ſake of proof. Another 


5 draw gut a, ſtatement, by way of account inſtead of inſerting it in 
a ſchedule, it will take away the neceſſity of ſchedules, and will 


How could this comparative detail have got. upon the Record and 
into the Maſter s Office in any other way! If it had been left with 


alive proceeding could nabe been had upon it, 1s 91} ee 
8441 . aniahh 4593; 31 . 21114 £85: Tit 7 2 Na in 
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Attorney General umu Mr. e im ſupport oftbe Exveptio — 
Tui ie 4 queſtion ef /gredt impomapge 10 the Practice of the! 
Court. be courſe,.this defendant bas taken, by puttioglin a full! 
answer at ende, is better than making the anſwer to this injune- 


A. . 


fulyeQ; of exception, and would have been conſidered a very 
irregular attempt; for. papers made out for the purpoſe are never 
left With the Clerk in Court: that: courſe is taken only with 


important conſideration i 18, that if it is ſufficient for the party to 5 


be very {material with reſpect to the revenue ariſing from ſtamps. 


the Clerk in Court, it might after inſpeQion have been withdrawn ; | 


ns Jobn/ok for the Plating As to the 
wie ddt an 125 9 . any opening for ex- ; 
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greatly delayed! the demand founded ben Ihe end -Tbe lan- : 
e :guage.0! of the bill calls in direct terms for this ſchedule. Neither 
1 produgtion of the. fuſt gegount gr of the ſecond goald have 
auſwwered the purpoſe. Phe Defendant was under tlie neceſſity of 
ſſttriking a third courſe, relying upom neither his ſuſt nor his ſecond 
bill. A manifeſt purpoſe appears to call for a bompatative detail, 
ia order to fotm a comparative defult of the t bills. HO 
could the. exigency ofthe; bill, be otherwiſe-complied: with, and 
the, propriety of the charges indicated 5 There are but two 


which be could, mot de, or by ſtating them in his anſwer. If be 
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15 Mibly be entitled to an injunction. 'TheiPlaintiffs being deſirous 


* — it can be only upon the merits; for the [proceedings at 
fla ave between Co- deſendants; not with the Plaintiſſs; who 


tion, upon which an unRicdcak be obtained ar! mantiof an 


muſt ſhew a clear title to relief upon the merits, before they ean 


ol inveſtigatinig theſe chärgei call upon tlie Defendant to; produce 


his books: but he chooſes to come to town, to put in bis anſwer; 
and then ſays, he canngt make oſt important, diſcovery, 
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bocauſe his papers and books were at: Congleton. It was impoſſible 


ſum kWärded ; t 
the dun, ſettled by the Prochonotary, from which he took certain 


| charge: and he admits, it is ſo. The iPlai 
manner, in vehich this ſchedule is made out· which is groſsly 


for the Prothonotary to have any fait view of the ſubject. The 
Defendant might have ald he had h demand except for the 
ie" partieuldis | of which eonſiſt of the articles i in 


ar andaheeleim is for tlic remaliider. - As te th objection, 
«that wr bill defires: him te ſtate the diffetence between the two 
bills delivered; the Plaintiffs only defire to aſcertain! the fad, 
whether the ſecond bill is not the firſt, only increaſed in point of 


z-complain'of the 


improper, and on be intended only to prevent the prog eſb of the 
ſuit. It is ſo conttived, that n ſome ſheets there are not twenty 


words; and there is is great prolixity in the obſervations. I admit, 


generally ſpeaking, an executor or truſtee cannot refer to his 
accounts without ſetting, them forth ia a ſchedule. : but that is a 


.caſe of quite a different deſeription. - The true diftinQion'is, that 


9 a Defendant is nat to reſer to arcounts made out for the purpoſe 


of the cauſe ; but he may refer to thoſe things, Which were in 
.exiſtence previouſly to the eauſe. Suppoſe, a bill was filed by 
ene partner againſt- another for an account; and the Plaintiff 


| calls: upon the Defendant to ſtate all bis demands with all the 


4 partichlars relating thereto: are all the partnerſhip books to be 


ated?! They are only to be referred to. The utmoſt would 
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ee information, which is given, becauſe” it is called 
t byte bill, is :mpertinent, 4bough i is called for. How = 
3s it -poſſfible in any other Way to anſwer the interrogstory, 

whether the lems of the ſecond bill of coſts, or ſome of them, 
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are not ſiraitar\ or neafly fimilar ws: ſeyeral or ſome” of che em- 


of the firſt bill, or how otherwiſe ; and whether ſome aud which 


of the charges in:the ſecond bill are not to a greater, and how 


much preater, ameunt than the charges ſet againſt the ſame kind 

of ems in the -&rſt bill? Hs the Defendant at his own hazard 

to judge, how much of the information alked for is neceſſary, and 
hat way it ſhall be given?” Ihe had left 

tit in the Maſter „ Office,” and Siren an untrue account, he could 

z not have been. proſecuted for perjury : for any part of his anſwer. 
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they were diminiched, and where they were added to. A refer- 


ene to the bills delivered, in the euſtody of the executors, would 
| -have fully afſwered all that miterrogatory. The ſcope of the bill 

is to aſk bim to ſet out the heads of the one claim and the other, 
and how the ſum of 11750. 95, 8 4%, comes to be the balance. 


Ale might have faid, the Prothonotary ſtruck off ſo much; and 


1 2d "Sk 


* 


: 1 tis a „ Fact . untere 5 _ caſe: and. . what 


theſe: bills, if they are due, ine to Ake n themſelves the 


* e . Aaveſtigation, | 


degree of information upon the queſtion aſked by the bill, 3 
_ *that queſtion 18 to be taken: in the latitude, that has been repre- 5 
ſented, fo 45 to require every particular lem of the account to 
. tbe ſet. out. All, that: is poſſibly to be learnt from the ſchedule, : 
8, that he delivered one bill for one ſum, then another for 
another ſum. He has very unneceſſarily mentioned, wherein 
5 the articles contained in che former bill were increaſed, wherein 


*therefore that ſum is the balance. The general ſtatement of the 
5 anſwer * 7 As much information as chis ſhedule. Ws: 


18 admitted i in che anſwer, that the Plaintiffs, who have to pay 1 
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JETER ane, OY by Foes 1 dite the 7 j ' of April Deviſe ofreat / 


$71 1796, after giving ce e bn funeral, a 1 2 


ordering, that all his juſt debts be paid as ſoon” as cohveniently of near 5000/., 


and other 


1 might be after his deceaſe, gives to bis dear wife Ann 300 Euineas, «f ere direct- 


to be paid ten days after his death, 3 and alſo all the wines aud 4480 pho # 


ether liquors at his capital meſſuage at Plaiſtow, and All the corn, ä 


hay, and ftraw; in the buildings or ſtack-yards belonging thereto, bee 175 


mounting 


L Toh her uſe and benefit; ; and all the jewels, watches, and trinkets, © _ NE 


in her poſſeſſion + or cuſtody. Then, after giving to bis brother. 1 and 
ine the Rev. Matthew Woodford, Ja ames Stantey, be and Ge, : * K 


during the 
| tous of hs e's "a 4. B. as C. and of bis 3 D. and of ſoch Fong ſans as A. os has or 
may'have und of ſuch iſſue as D. may have and of fuch iſſue as any other ſons of A. may have and of 
ſuch ſons as B. and C. may have and of ſuch iſſue as ſuch ſons may have as ſhall be living at his deceaſe 
| Vorn in due time afcerwards, and during the life of the ſurvivor to receive the rents and profite and ; 
am time to time to inveſt the ſame and che produce of timber, c, in other 89 of real eſtates; +» 3 
er che death of the ſurvivor of the ſaid ſeveral perſons, that the ſaid eſtates ſhall be divided io 
—_ lots, and that one lot ſhall be conveyed to the eldeſt male lineal: deſcendant then living of 4. in 
tail male ; remainder to the ſecond, fc, and all and every other male linea! deſcendant or deſcendants 
then living, who ſhall be incapable of taking as beir in tail male of any of the perſons, to whom a prior 
eſtate is limited; of A., ſucceſlively io tail male; remainder in equal moieties to the eldeſt and every other 
male linsal deſcendant or deſcendants then living of V. and C. as tenants in common in tail male in the 
ſame manger, with. croſs remainders; or if but, one ſuch male lineal deſcendant, to him in tail male; 
remainder to the truffees, their heirs, ce. The other two Tots were diredted to be conveyed to the 
male deſcendants of B. and C. reſpeQively, in the ſame. manner, and with ſimilar limitations to the male 
deſcendants of their brochers, and to the truſtees in fee; and it was directed, that the truſtees ſhould ſtand- 
ſeiſed upon the failure of male lineal deſcendants of A: B. aud C. us aforeſaid apgn truſt to ſell and pay 
the produce to his Majeſty, his beirs "and ſacceſſory, to the uſe of the Sinking Fund; the accumolation, iy 

— purchaſes er ies can take place, to go to the ſame purpoſe; with a direction, that all the perſons 
ing « entitled ſhall uſe che e of ide teſtator o Ar. r is 0 the will were eltabliſhed. 5 


: 5 * * 9 n i 
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5 #24 ä 


3 aa che fad Long Annuities equally among his three daughters 


CT . ments. Ru the mone 


1758. Emperor John dla, Woodford, Ei, each. the: lun of 3o0 


ROE 


Tust t vs - | guineas, n ackgoyledgment far the trouble they will bare 


e in the execution of the truſts of the will, and ſome ſmall legacies, 


| 5 . he gives to the ſaid Matthew Woogfora, James Stanley, and 


 Emptyar be dlexander Wedfard, their heirg ant Aflighs, bis 
capthal meſſuage at Plaiſfoer, with - the Tands, gardens; Sc. and 
the furniture of every deſeription, (except ſome family pictures, 
afterwards given to his eldeſt ſqn) books bg ſeg, eattle, carriages, 
and implements of huſbandry, e. which ſhall be in or upon the 
premiſes, in truſt to permit bis wife to hold and enjoy the ſame 
during ſuch part of her life as ſhe ſhall continue a widow. 
. He directs his truſtees to permit his wife to chooſe. out of his 
OM 8. gs plate for her on ute, fubje& as after mentioned, any quantity 


7 * 1 
25 
* 


e exceeding; 140 qunees (which is -afterwards ven among 


bis three ſons and their iſſueè upon her death or ſecond marriage); 
but theſe legacies and bequeſts and the other legacies after given 
to her are declared to be upon condition, that the accepts the ſame 
in ſatisfaction of dower;ʒ and caſe of her refuſal he revokes the 


. ſame; and directs them to ſink into the reſidue of his effects. 


7A . n 
| Z : ; N 8 be. SEE TY Mn! 


that upon. the death or 


on 5 oy be e ſell the premiſes at Pla bann, v with the Snus 
1 ; Den the uſe whereof is given to bis wife, by public ſale or pri- 
2, 2 her all Vate eontract: ig the latter caſe anꝝ af bis three ſons, with pre- 


4 $4 #4 N a1 +} 
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Hay . hrs: in, point of age, are to be at liberty to purchaſe by appraiſe- 


te be produced by the an direRted to be 


Sos 5g The deset — a dee * to oh «a 8 Bank 
Ee Stock, and Gool. per annum Long Annuities, producing the annual 
ee $625k ſum of 21401; the dividends and intereſt to be paid to his wife 
3 for her life, provided. ſhe remains ſingle; ; but in caſe of ber ſecond 
mattisge he only gives to her the dividends of 5 500 l part of the 


3 ſaic ſtock, and only $007: part of the ſaid Long-Anhuitics, and an 


*. . ou annuity of 100 livres in the French funds for her life; and ſubject 
4 0ð0 her intereſt he gives the ſaid Bank Stock and Long Annuities | 
. _anbng his ſons and daughters, viz,. 4000 , part of the ſaid. Bank 

2 a We Stock, to each of his three ſon}, and 45000, part of the ſaid ſtock 


and their iſſue, as therein mentioned; and the remaining Jol. 


Bank Stock he. gives among his ſons and daughters and their iſſue, 


i "ny ſuch, r a5 Bis ſaid vile 1 all 2 * will and/ in delanlt 


thereof 


a enally among. OY as | wall . oy nad the ive of. 1398. 
thole, who ſhall be dead. * 252 4 1 5 ws Hi. gp RET me e i Tutte 4 
| . als 


He geen to each of ks Gas p56 to make the money ay Woonr beer, 
e to them 23,000 Ir to each; and he gives to his ſons Peter 
Jaac T belluſſon and George Woodfard Thelluſſon, each, a ſmall an- 
nuity in the French funds on their reſpective lives, and tol his ſon 
ny 7 belluſſn 100d. on bis life in | the 4825 Tontine. . 


z The reftatar then, = long EN 1 arranging the bee f 
ment of the ſaid 4500 l. Bank Stock and the Long Annuities 
among his three daughters and their iſſue, gives to each of his 
daughters Ann Thelluſſon and Auguſta. Charkotta Ti belluſſon I 2.000 J. XY 
with various reſtrictions to prevent their marriage without the Re. 
conſent of his wife and executors, and to ſecure. a ſettlement © 1 Mn 
tte (aid legacies, and i in ſome events to carry. aver. great part of 14:1. 
theſe eas: for his daughters t to his —— * eltate. Fo 


"is; 8 * bib Fonds to 155 Adel daughter, Pre various 
Life Annuities | in the French funds to her and her two filters, und 
his grandſon Jobn, the eldeſt ſon of Peter *. . and 
two r 2 * Col. N 1 


. bee queathe bits . and e in | Hi bites t 0 

his N in truſt to permit his three ſons to carry on theie 

| buſineſs for fix years from bis death; and if they or any of them 
continue in buſineſs to the end of that time, the property is in 

effect et to them, or ſuch of them as ſhall fo continue the | 
buſineſs ; but | if all of them ſhall quit bufineſs before the ex- 
 piration of that time * (whigh,” he adds, «I moſt, earneftly hope 

and pray to God will never be the caſe)” he directs the truſtees 

to ſell the ſame, and to add the money ng: from the fale to * 1 

reſiduary perſonal ee. - g VP 
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He then des RIA arrangements as to oY ineome of two 
ceſtates im Mfengerv-u and Grenada, and as to 250 . Long Annuities, 
held by him in partnerſhip wich the repreſentatives of Mr. Caſart; 
of which partnerſhip the teſtator's ſhare was _ oa cod He : 
then makes the following declaration: 


rm. 48 1 5. 4 $4 * * * 5 
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born . defire, that they will avoid oſtentation vanity, and pompous 
= they; LEON Ft ene poſſeſs.” 3 
Wosb ron b. 


"The > 3 then gives Aa 1 of 16 5 7, to each. of bl fad. 
 nephems-in-law, ſors of. Col. , Worgfors, -at the age of | twenty- 4 
one, to accumulate 1 in the mean-fime, ſubject to a power in his 
executors to apply the ſaid legacies for the adyancement of the 
legatees during their minority, and with benefit of ſurvivorſhip; ; 
and} in caſe of the death of both under. twenty-one, theſe legacies 
with the accumulation : are directed to Tink 1 into the relidue, He 
then gives rings of 50 l. value to his three Taughters-in-law and to 
- His ſon-in-law; and after giving ſome other rings he bequeaths 
1 oool. to his executors, in truſt for his brother i in Switzerland for 
life, - and after his death for ſome nieces there, but! in caſe of their 
death in che lfe of his brother, to fink into the reſidue. . 5 : : a 


Then ofter giving f ſome, family pictures and other ſpecific articles 


a 


to o his three Tons and his eldeſt grandſon he bequeaths the remainder 
| of b Bie plate, with his books, china, linen, wines, an and the remainder 
of his pictures, and all the furniture at  Brodfeorth, except ſuch 
parts as the truſtees ſhall think neceſſary to be kept for the purpoſe 
of. receiving any of them or of his ſons, who ſhall chooſe to go and 
ſpend : a little ti time there accaſionally, in truſt to be fold; and he 
| directs, that the money ariſing RR hall compoſe part o of the 


reſidue, 0 of bis perſonal eſtate. 
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The telkilbr then' gives and delle! an his Ae mayors, mel · 


RY oe , 


; a ſuages, lands, 'tenements, and hereditaments, at Brodfworth and 


2 other Places i in che county of York, and all the advowſons, right of 


patronage, and preſentation, of and to the church of Marr, and all. 


the meſſuages or tenements, lands, bereditaments, or Premiſes, for 
the purchaſe whereof he has entered into any contract or contracis 
in writing, with the benefit of ſuch contract and contracts re- 
ſpectively, and all other his real eſtateg whatſoever and whereſoever, 


vpto and to the-uſe of bis ſaid: truſts d eee and & align, | 


for e 1 5 the truſts after mentioned. Wait 


f £ IT 2 


And as to, for and . "all the yy a as mor re- 
mainder, of his perſonal eſtate of whatever nature, as well that, 


HO OO at 2 time of his 9 a . 


\ bal Sai 
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eaſes: in ehanciry. 


„ of the: ſaid ct ſums as are in the events 4 on A 
ditions and contingencies before mentioned directed to ſink ĩuto 
the reſidue, he gives and bequeaths the ſame to the ſaid truſtees; 
their executors, adminiſtrators, and aſſigns, upon truſt, that they Wooprons, 
ſhall, as ſoon as conveniently may be after his deceaſe, inveſt 
the ſame in the purchaſe of frechöld eſtates of inheritante in 
fee - ſimple or of copyhold eſtates of inheritanee in Euyland {the 


copyhold* eſtates not to exceed one-fourth of the premiſes to be 


purchaſed), upon the truſts after mentioned; and he dĩretcts, that his 
ſäaid truſtees, their heirs and aſſigns, ſhall ſtand ſeiſed of the ſaid 


real eſtates deviſed to them, and of the freehold and copyhold 


eſtates directed to be purchaſed, upon the truſts and to and 1 | 
"nn intents Tag purpoſes after road Ds amp; 9 1 


9 


* 


we a then. felons +.the t try ah: as. 1 r 
Upon truſt that they the ſaid Matthew . James 


« | Sake and Emperor Jobn Alexander N. ooafard. and the ſurvi- 
7 « vors and ſurvixor of them and the beirs and aſſigus of ſuch 


pas ſurvivor. do. and ſhall from time to time during the natural 


4 lives of my ſons Peter Iaac Thellyon George | Woodford Thellufſon 
1 and Charles \ Thelluſſon , and of my grandſon John Thelluſſon ſon 
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« of my faid fon Peter 72 Thelluſſon and of ſuch other ſons. 26 


- my ſaid fon Peter Tſnac Thelluſſon, nom has or may have and of 
be ſuch, iſſue as my ſaid grandſon Jabn Thelluſſon may, have, and of 

66 ſuch iſſue as any other ſons of my faid ſon Peter Yoac;Thel- 
=. 22 may have and of ſuch ſons. as. my ſaid ſons, George I vod. 
= ford Thelluſſon and Charles Thellufſon may have and of ſuch iſſue 
« as ſuch ſons, may have as ſhall be living at the time of my 
2 deceaſe or born, i in due time afterwards, and during the natural 
* lives and life of the { ſurvivors and ſuryivor of the ſeveral perſons 


« aforeſaid c collect and receiye the rents and profits, of the manors o 


| - « lordſhips meſſuages. lands tenements and, hereditaments 5 
| 7 belore by me n and We be eee 1 e N. 


. 


* * 2 1 
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"The teſtator then Hired, 8 vs okay fhall 3 time o 
a time inveſt the money to ariſe from ſuch rents and profits in ſuck 
purchaſes as. he has, before directed to be made with bis perſonal 


T 
"WY :, 


eſtate, and from time to time receive and inveſt the AS, or 


profits. of Tuch eftates to be purchaſed as laſt. aforelaig, | in the 


fame manner; and be directs his truſtees from ume te time to 


; cut ſuch timbet upon the eſtates deviſed and to be purchaſed, as 


Fou. 1 A "0 nn 


8 Caſes in Chanciny. | 
_” dal beifit/to be-cuty and +0 ſell the ſame; /abd/inveſt the money 
eee ariſing by fuck ſales in ſuch, purchaſes as are directed to be made 

dee with his W and the rents and ene 
wee. ſtates deviſed? and; directed to be purchaſed'; and he empowers 
them to make leaſes: ot for duch rents and under ſuch 
ſtipulations, as to them fall ſeem proper, and generally to ad 
E the management of the ſaid truſt eſtates, as if the ſame were 
their on; and he direQs, that after the deceaſe of the ſurvivor 
of the ſaid ſeveral perſons, during wfloſe lives the rents and 
| profits of the eſtates deviſed and to be purchaſed are directed 
to accumulate, an equal partition ſhall be made of the ſaid eſtates, 


the whole'to be divided W * N . 9750 or as near 
thereto as 3 i >, Bad 


in the e bos. 
* manner: n IL» d 

And that the Re Kd * one of ſach Mia 
- « Gal be cotiveyed to the uſe of the eldeſt male lineal defeend- 

« ant then living (and who Hall be entitled to the firſt choice 

* of ſuch allotments) of my faid ſon Peter Nau Thelufſon' in 
tall male with remainder to the ſecond third fourth and all 
2 every other male lineal defcendant or deſcendants then 
- living who ſhall be incapable of taking as heir in tail male of 

* any of the perſons to Whom a prior eſtate is hereby directed 

+ to be Hmitted f my faid fon Peter Haar Thelluyfſon ſucceſſively 
in tall male whh' remainder in equal moieties to the eldeſt and 


4 every other male lineal deſcendant or deſcendants then living 
* f my faid fons' George Woodford T belluſſon and Charles Thel- 
4 laſſon as tenatits i common in tail male in the fame manner 
8 hereinbefore dhefted with" reſpect to the eldeſt and every 
other male lineal deſcendant or deſcendants of my ſaid ſon 
8 Peter Jack ' Thellefſon with croſs remainders between or among 
« ſuch male lineal deſcendants as aforeſatd-of my faid fons George 
CY Woodford Thellufſon and. Charles Thellufſon in tail male or in caſe 
@ there ſhall be but one ſuch male lineal deſcendant then to ſuch 
one in tail male with remainder to the uſe of them the ſaid 
& Matthew WW: vodford- James Stanley and Emperor Fobn . Alexan- 
4 der Woodford their heirs and afligns for ever upon the truſts 
"0 and to and for the intents and purpoſes hereinafter mentioned 
_ © expre fled and declared of and Net 5 the e fame.” g 
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Tue will wen rr oe a the ti EY: 


a tas Chaneet! xz 


be . included: in one other of ſuch alloameihy 7"Y 
in the fame manner directed to be conveyed to the uſe of: the 
eldeſt male lineal deſcendant then lixing (to have the ſecond: 


choice of ſuch allotments) of the teſtator's ſom George Woodford: Wenner: ” 
Thellufſon; with ſimilar limitations. to his ſeconds thind, fourth, = | 
and every other male lineal deſcendant, Ax. and) to che male lineal . 
deſcendants of Peter aus Tbellaſſon am Charles Thellyſon' in 
moieties, with ctoſs remainders among them; and the ultimate ren: 


miiinder in the ſame manner ee Mis * of 88 e in * upon 


ann nnn 4:91:40 mining ei 50 10 
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| The 1 Po cds - his d EE: their FYRO 
: afligns, ſhall ſtand and be ſeiſed of the ſaid eſtates, by bim deviſed 


and fo to be purchaſed, upon failure df male lineal deſcendants 


of his ſaid ſons Peter Nac 2. Bellen, George Woudford y bellufſon, 
.and Charles belli pen, as aforeſaid, in truſt to ſell all the faid 5 
eſtates.; and that they ſhall pay the 1 money to utile from the ſale 
or ſales-of the ſaid eſtates, deviſed and fo to be purchaled, as afore- 
Faid, unto his Majeſty, his heirs and ſucceſſors,” Rings and Queens 
of England, to be applied to the ufe of the Sinkin ing Fund, in ſuch. 
-manner as ſhall be directed by Act of Parliament; and be directs, of 
that in che mean time. from and after fuch fallure of male Unt 6 


deſcendants of his ſaid: three ſons and until the ſale or ſales of the 


| -ſaid eſtates deviſed and to be purchaſed the rents and annual profits 
thereof ſhall-be applied and diſpoſed of i1 in the fame manner and for 
the ſame purpoſes as the intereſt of the Rene weil W. ſuch fale 


or "be? veuld be RNs” to. V 
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re teſtator en 26d, that his truſtees | may not be able to 


mud convenient purchaſes wherein to lay out his perſonal eſtate, and 
the money, Which {hall ariſe from time to time by the rents and 

' profits of any lands to be purchaſed, as aforefaid, or by the file 

of timber, may not, as the fame hall from time to time accrue, 


amount to a ſufficient ſum to make proper purchaſes, empowers 


His IRE and the fur vivors or r ſurvivor of —_ his- tent 


2 * 3 A 25 
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renew. 


03. 


\ The FP VIII 0. VARY 
s directecꝭ in the fame manner to the uſe of the eldeſt and other 


male lineal deſcendants of the teſtator's ſon Charles Thellufſyn then; 
ling; - with ſimilar-limitations in remainder to the male PAY 4a 
3 * tw e and to-thexruſtods: in . bg 


| 


eee 
80,“ 

8 WV, wy 

Meonroun. 


; ae pett wk his ſaid: perſonal eſtate, as ſhall not at his deceaſc 
_ conſiſt of money, and from the rents and profits of the eſtates 


A * aforetald,: are before directed to accumulate. r eee 


venient purchaſe or convenient purchaſes can be made, to permit 


the ſale of timber upon ſuch eſtates, in any of the public funds, 


the ſecurities, as the ſaid truſtees &c. ſhall. think proper, until 
à convenient purchaſe or convenient purchaſes can be found, or 
until a ſufficient ſum of money ſhall be aecumulated to make a 
proper purchaſe or proper purchaſers; and he declares, that the 
intereſt, dividends, and annual produce, of the ſaid ſtocks, funds, 
and ſecurities, ſhall accumulate in the ſame manner, and for the 


hands of any private banker, but that all the monies, Which they 
call receive, exceeding that ſum, thall, when. received, be paid 
into the Bank of England, there to remain, until laid out, as before 


truſtees, in caſe they or any of them ſhall deſire to be diſcharged, 


patronage, and preſentation, belonging to any other eſtate, that 


ant of the next brother to preſent to ſuch living; and if, when 


ators and aſſigns, in the mean time, and until a con- 


ach part of his ſaid perſonal eſtate, as is now inveſted in the 
e or conſiſts of ſecurities for money, to remain in ſuch funds 
ox upon ſuch! ſecurities z and to inveſt the money to ariſe from 


to be purchaſed purſuant to the directions of his will, or from 


or on any Government or real ſecurities, with power to change 


ſame purpoſes as the rents and profits of the lands to be purchaſed, 
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permit. a 3 ſum than 509 . to remain 1 at. any one eve. in he 


directed, and after directing the truſtees to appoint ſome other 


and to transfer, convey, and aſſgn, to ſuch new truſtees, with 
reſpect to the ſaid advowſon, and any other advowſon, right « of 


may be purchaſed, directs, that his truſtees ſhall, when and as 
the ſame ſhall reſpectively become void, preſent according to the 
nomination of one of his ſaid ſons in rotation; the eldeſt having 
the firſt nomination ; and. the, like nomination to be made by the 
eldeſt male lineal deſcendant of, his faid three. ſons. reſpectively 
in the order and rotation aforeſaid, if be be capable by law of 
making ſuch nomination, when the, church. becomes, vacant, or 
in due time afterwards: otherwiſe the eldeſt male lineal. deſcend- 


ſuch livings- or lying {hall RAG: became void, or in due time 
afterwards, 
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5 Bir Foun ausge, that from the reſpeſtine time 

any perſon or perſons ſhall become entitled either to * e 

ſhare or proportion, of the aforeſaid eſtates and premiſes, as well 

' thoſe; deviſed, as what may hereafter be purchaſed in manner 3 

aforeſaid, ot to the whole thereof. he and they, and all Sets ** 

ing under him and them reſpectivelp, ball from thencefortii 

thereaſter, at all times, ſererally and reſpeQtively,: uſe the ſurnatne 1 

of Thelluſſon only; and in default thereof he orders and directs, 


aforeſaid, ſhall be thereupon ſold, and the money to ariſe from 3 1 
fale or fales thereof, be paid unto his Majeſty, his heirs ant 5 „„ 
cefſors, Kings or Queens g of 1 4 0 to the uſe of the e 
ing 1 fap hr Toy, Wanner 2e Mal, de dined — AR —_— 
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| "This teſtator then Citelts, chat LO: rent by "is B58 bo n ge 
Lune fflall during the continuance: of the ſald term of fix [years | 


be received by his truſtees half yearly; and that ſuch rent, when 1 


and as the ſame ſhall be received, do compoſe part of the reſidue 
of bis perſotial "eſtate." In eäſe His duügbtefs Yan "and 285 
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purebaſe of atly lands, teniements; or Hereditamenit 5, and ta it hap- 
pen to die; before tlie neceſſary cotiveyances ate exectited, he orders 1 
and direcxs, that all and every ſuck conttack or r contracts 


s fo | entered 
into by him, as aforeſaid, ſhall be completed at nd carrie Into 
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haſe · monĩes for ſuch reſpective | | 
by them, by, with, and out of, his perſonal eſtate and effects; 


and that the deeds and conveyances thereto reſpectively Mall be 


made to them, their heirs and aſſigns; and that they and every of 
hem ſhall ſtand, remain, and be, ſeiſed and poſſeſſed of all and 


angular the premiſes ſo to be conveyed upon, under and ſubject 


t, ſuch and the ſame uſes, truſts,” limitations, proviſdes, and 


conditions, as are in and by his will created, expreſſed, and de- 


dclared, of and concerning the eſtates thereby directed to be pur- 


chaſed with the aforeſaid e 125 = e and RTE 3 in manner 


before- — 
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Ys end deck of any of his truſtees in by: leute the 


1 appoints Mr. George Hibbert 5 truſtee in the place of | 
ſuch deceaſed truſtee; and in that erent, the teſtator gives Hib- 


Bert the like ſum of 300 guineas; he raking upon himſelf the 


is Aa the ſtate of the Ham was as follows: e 11211 


burkhen of the execution of the truſts of the will. The teſtator 
| | concludes, by appointing his ſaid three truſtees and bis wife, 
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een and executrix of his will. 
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"FE time 
T Heer unt 3 11 0 
in left ſurviving him his. wife; H and three ſons; Peter Jhaac 
Thellufon, his eldeſt ſon and ety at law, of the age of thirty-ſix 
years, George Woodford Thelluſſon, of the age of thirty-three 


years, : and Charles 2 belluſſon, of. the age of twenty-eight; years, all 


ma rried : Three daughters; Y Mario, married to The Honorable 
An N ; An in Thelluy on, and Au ugt 7 a. Let le 
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; 3 88 were, bebe 7 ellas, of the age of loves 


yes; George T, velluſſon, « of the age of fix years; Henry, Thelluſſon, 
of the age of five years ; F, rances Thelluſſon,, of the. age of ſeven 


1 years; and Carolina Thelluſſon, of the age of four years; all the 


children of Leter. Jaac Tbelluſſon: Mary Ann Thelluſſun, of the 


5 age of ſeven years ;. and Georgiana. Thelluſſon, of the age of two 
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years, the only children of George Woodford Thellufſon.; and Charles 


Thelluſſon, of the : age of five us * SORE fon of the ee 8 
Jon Charles 7 belluſon. 1 


dts the: time ofthe; e death the hip: of: dis lou Peter: 1798. 4 
a Jeans: Tbelluſſon was pregnant z::and{foon afterwards ſhe had twin * I 
Ki Downs 4 vi. Wh ws Ti On and Frederic T7 N m ng 1 
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The firſt. aroſe upon à bill filed by the widow: ad children of 3 
8 he teſtator againſt the acting truſtees and executors, the two ſons HE: 
of Peter Jſaac Thelluſſon born ſince the death of the teſtator, an pn, 
me Attorney-General, to have the truſts of the will declared void, - 8 
and the real eſtate conveyed to the plaintiff Peter Jaac Ti belluſſon, Fe: 
as heir at law, and the perſonal eſtate F wo TO 5 
5 e tf to FRG Statute of rad mak 5 


; * 
5 7 „ * — 15 


. . 8 \ have the bk " 
: refs of Rows for eſtabliing the truſts " * will. 


r N Page 0 N Fs 


9 Tbe bill e the neceſſary directions fie 3 3 1 and 
that it might, be declared, whether Peter Jfaac T, "helluſſon, as heir 
at law of the. teſtator, mas. E; Was not entitled .to loch: IK Pf; 7 


his mill, and. alſo a e Fee his real Wy 16 were 1 
| chaſed, contracted ox agreed to be purchaſed, by the jeſtator aher 
wmazkigg his will, and to have ſuch; of the faid contracts a8 remained: , | 

| unperſormed at his deceaſe, completed for the benefit of his faid kr 

| heir at law, and to have the purchaſe-money paid out of the per», _— 
-Tonal eſtate. of the teſtator ; and particularly, that it might be.de» 
__ clared, whether the. heir Wag entitled both to ſuch laſt- mentioned „ 
real eſtates, and alſo to the legacies and bequeſts 1 in the e * 
* meth then that be Might de put to his W if an 
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; "The property, upon —_ Ma 8 were to a 2 of i 
| real eſtates 3 io 2 England of the annual value of aboe 4 goals ſome f 


1 pp Various al were 1 de 2s to the pro- . 2 } | 
bable reſult of the accumulation. According to the loweſt com- 


putation, ſuppoling che ſurvivor of the perſons, during whole lives RD 5 be 2 | 
the accumulation was to continue, ſhould live ſeventy N | 
the aca at the nd of that 498 if W at compound 


intereſt, 
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_ Lincoln's. 


Inn-Hall, 
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that purpoſe the kteakor withdraws from 85 dymetit for 2 a long 


n | 3 | 4 2 $1 | Ss rh FI | A 
at the rate of 5 per cunt. would amount to above nineteen 
millions e Oh r calculations e e el it 
much 1 1 i 4 e wh 5 a * N an * Ie? 8 7 100 dhe! 5 | 


The a were firſt ene + in Mz ble d Teim [= 3 the 


Lord Chancellor; When his Lordſhip ſaid; the caſe was of great 


importatice and a good deal of novelty; and he could not do better 
for the accommodation of the parties, than by aſking the opinion 


of two of che Judges; which would be better than framing a 


caſe for a Court of Law; and indeed, bei n nn 4 ra 
it ſremed more ds for this * n ee e: I 
| FI. 735 STE SOT 07 20 


Mr Mangel, Ms 4 Go Mr. 8 (a), Mr. 7" Me. 
Hubberſty, ande My. Greenbill, for the” widow and” "ebildren of 
the Rn ty made WY: "this Ne are > withour 


os Shs 


>W „ indteiduak; an e ey and F ede T0 effect 


ſeries of years a very conſiderable portion” of property.” Molt 


attempts to create perpetuities are malle with a Vibe to to con- 


tinue the enjoyment of property for a long ſerles of years in the 


families of the kelktter. But this teſtätor ebntrives, how long 
it is poſſible to keep any of his deſcendants fromm "the Enjoyment 
of his property. No one, Who had ever breathed the fame air 


wich bim, could inherit. Fe exeltdes three generations" from 


all chance; not from any diſſatisfaction; for there was n ground 
for it, nor was he-diffitisfied with atly branch of his exiſting 


progeny; not in favor of any perſon, Wem upon 4 EY 


motive he could prefer to them, but an unknown perſon, whom 


at ſome future period it will be difficult for the Court to aſcer- 


tain. From the direction as to the Wilh. Thelluſſon i it 18 to be 


inferred, that the deſcent i is not to be confined to the male line. 


Suppoſe the queſtion to ariſe between, the | ſon. of; A daughter and 
the grandſon of a fon © in. . the male line; which of thoſe peers 
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_ the 0 is tina; + not hr this 18 vey bur 
whether it is legal and in that FIG of view three queſtions ariſe: 


f Mt; "Whether the teftator has i in direct terms tranſgreſſed the 
boundary of Executory Deviſe, by making the limitation depen 
upon the lives of e not neceſſarily to come into exiſtence 


| before his death: V ts i 
. adly, If the 6ſt p * is in us, . OW" 10 the 5 
ſenſe and ſpirit of the rule as to Executory Deviſe it is lawful 
to aſſume the lives of a number of perſons and claſſes of per- 
ſons in no way connected with the immediate enjoyment, for 
the mere purpoſe of protracting the veſting and alienation; l- 
, poſing, the alienation may. be pProtracted for that time 


zaͤly, Whether che enjoyment as well as the ehe e of 3 pro- 
perty can conſiſtently with the Rs of; ON "y 1 e vo 
the 2 means for mo me: n 3 O0y OW 


1 8 
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The fit i is : a . of „ * PR OY 
"moſt evidently is to abufe the indulgence given to teſtators for very 
different purpoſes, this teſtator is not entitled to any aſſiſtance in the 
execution of that deſign. The incidental inconvenience of ren- 
dering the property unalienable, till the time at which the Limita- 2 
. tion is either to take effect or to fail, was tolerated on account of the 
purpoſe, for whichtit was uſed: but the teſtator uſes tlie power for 
the expreſs. purpoſe of preventing] the: alienation. The incon- 
venience attending the privilege is with him the ſole object of | 
its exerciſe. . He ſays, he will defraud the hw, if he can, under 
the cover of its own. rules. He does not wiſh to continue: the 7 
property in his family, but to preclude his family and all man- 
kind from alienating, and even enjoying, his property during 
the longeſt poſſibſe period. It was not, ſurely, for that purpoſe 
that Executory; Deyiſe was permitted? If the Court is bound 10 
ſay, that attempt is lawful, there is no rule calling upon the Court 
as a duty, if he bas executed it inſufficiently, to interfere, and 
aid him in making the. diſpoſition- more complete. The werds 
of reſtriction are naturally connected only with the preceding; 
ſentence. Ualeſs the Court tranſpoſes them, and connects them 
with the other Parts, the limitations are clearly too remote. 
The ſenſe does not require that application; on the contrar7 
it will be embarraſſed and obſcured by ſuch tranſpoſition. It is 
complete, as it now ſtands. 3 is * to give it mean 
Vor. if . 10: On: LY 
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Cats in chonert 1 
word - + ſuch” in every preceding part IM * "i 


* latin 4 art put the Court is called upon to give it a ſecond 


BY relies. The rule, Ad fe antecedentem Fat relatio, 


n if impedi, ratur ſententia, is a rule of grammar, of law, and 


of common ſenſe. That law implies, that there may be a re- 


: ference to a former antecedent ;_ but forbids it, unleſs upon ne- 
ceſſity. The Court will not tranſpoſe the words for the mere 


8 purpoſe of rendering the meaning legal. If that could be done, 


5 the Court muſt proceed arbitrarily, by applying thoſe words to 
ſome members only of this ſentence; others not requiring that 


f application. 


I 
* 


They can have no application to the two firſt 
members of the ſentence, vis. the teſtator's ſons, and his grand- 
ſon Jobn. The whole of the reſtrictive phraſe does not apply to 
the whole of. the. third member of the. ſentence: but it muſt be 


contendeg, that it ought to be applied to ſome of it. The latter 


branch of the reſtriction, on born within-due:time- afterwards,” 

is utterly inapplicable to the ſons Peter Jaac Thelluſſon now has, 
Tour Lordſhip therefore muſt apply theſe words to ſuch other 
bons, as he may hereafter have; dividing in the middle, and 
tranſpoſing, the ſentence. Such a conſtruction never was put 
upon any. will, even for the moſt rational purpoſe. The word 
* ſuch” is the only pretence for the application of the word 
4 05:” but the former word muſt be removed from its proper 

place, in order to exclude the ſons Peter Haus Tbelluſſon now has, 
and prefixed to thoſe ſons, he may have aſterwards. There is 
less difficulty in this operation as to the other members of the 
ſentence; vis, ſuch iſſue as the grandſon hb may have, ſuch 
iſſue as any other ſons of Peter [/aac Thelluſſon may have, and 
ſuch ſons as George Moodford 'Thellufſon.cand'' Charles Tbelluſſon 
way have: but it is neceſſary in the fifth to introduce the qualify- 
ing words, not at the Foo but in the middle of the ſentence; 
for it is the word iſe” that requires the guard, The Court 
therefore can proceed by no uniform rule in the application of 

che reſtrictive words; but muſt apply them arbitrarily, according 
to the exigency of the will, as the teſtator ought to have applied 

* them; to make his intention legal. That the Court is neither 
bound nor authoriſed to do. If the caſe-was'much more Om 
E... mo not be o en without er eee 
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1 FE bis 40 family, thoſe words hat 2 0 ps 1 
oſs. children, wich a view to legitimacy: but, Where 
they are referred to a ſtranger, it is difficult to conceive, in What _— 
' ſenſe they can be meant; for the legitimacy: of; one; mann Woopronne = 
child does not depend upon its being born in due time after 4 „%%% 


Taktrtus- 


the death of another perſon. He may have thought twenty- 
one years the due time. It muſt appear clearly, that he meant 
children in the womb. That intention cannot be inferred, „ 
merely becauſe the other would. be 1 The common point 8 
upon the words * dying. without if ' illuſtrates A 
ſpecies of argument can be allowed, «uk point: could never. ariſe; 4 
it would be faid, the teſtator could not mean a general failure, . 
but that be intended only to do what the law allows, Suppoſe, he 
meant nothing more than children in the womb; can a. teſtator 
_ aſſume ſuch. lives for the purpoſe of carrying. on a truſt of ac- 
cumulation oof this. nature? Children not actually born are for 
many purpoſes confidered as perſons in exiſtence, Wherever it YT 
bs for their own benefit, they are ſo conſidered. That, however, 
Was not always the rule. Till the, Statute of Wall 3+ (a) a child 
en ventre a mere was not. held | in exiſtence, ſo as to be capable of 
taking a contingent remainder. But there is no caſe} in which ſuch 
child has been conſidered. i in exiſtence, where it is no benefit 1550 5 
| bim to be o conſidered. 4 The rule hay: never gone farther, . 
walli v. Eden, 4 I 14. 1 Ch Rep. 3 3 ac Us | s 
24 mode, in which that diſtinction found its way into our Courts, 5 =_ 
T he report in Barnardi en is much the beſt, and tallies with 5 
Mr. Foręſter's manuſeript note. The queſtion, Was, Whether a 
child born after the death of a brother, who. died: inteſtate, Was 
entitled to a. ſhare, under the Statute 1 Fame 2% 6% 17% 7. 
Lord Hardwicke decided i in favour of the poſthumous, child, and 
goes fully i into this queſtion ; 4. adopting the rule of the Civil Law, 
that a child en ventre a mere is to be conſidered as in exiſt ce 
: for i its benefit; ö though not, where | it may be to its Prejudice, or 
to the 5 of another perſon. Lord Hargwicke. followed 
+ that up. in Millar v. Tt urner, and Burnet... Mann, 1 F 85. 
156. The fame idea, appears in Beale. v. - Beale, Nortbey v. 
| Strange, and Burdel v. Hepegood, 1 1 P, „nt. 244. 340. 486. Some 
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be confidered in exiſtence. It would be 


the doctrine i is well ſummed up in Wathin's Treatiſe upon Deſcents 


: to the extent, I have ſtared. That caſe is 4 ſtrong authority 1 in 
_ favour of the diſtinction. - There is no inſtance, where it bas been 


applied to prolong the period, at which the limitation i is to veſt, 
Here'certainly it is not for the benefit of the unborn children to 
to their prejudice; . for | 
at principle they are precluded from the enjoyment of this 


5 They would have a chance of ſucceeding, i if they ate not 
conſidered in exiſtence; for they might anſwer the deſcription of 
8 thats mn deſcendant at t the EINER of all the biher lives, 


SAY hs 8 * * 


Mu. o 7 ' : a < * . i " {3 ey. 3 


Saat Giheral * 25 en deviſes ite, bert per- 


1 Wiel for purpoſes of general convenience, ſublervient® to family 


arrangements, which” it may be very fitting to make, but which 
could not Be tnade in trie conformity to the rules of law, They 
were an indulgence grantedrto men in their laſt Wills. The caſes 
therefore are "caſes of deviation from the ſtriet rules of law, of 


privilege conferred upon teſtators, not abridgment of any, rights, 
which” men adtecedently enjoyed.” P "They, did not Hole the diſ- 


3 poſitions, "that men might previoully have made; 3: bur they per- 


T% i213 


mit them to make diſpoſitions, they could not . antecedently 


have müde. The indülgence cannot therefore be extended any 


farther than it is given. It has "never. been extended certainly 


to the length now claimed. "But lg” will be ſaid, phraſes and 


expreſſions ate to be found Wartatiting the whole length of 


this diſpoſition. They muſt be conſidered with reference to the 


OY caſes, in which" they are found, and the uſe, that had been 
wace of the exiſting lives. Certainly it has been ſaid over and 


over” again, that the period for an Executory. Deviſe is a life 
vr lives in being. and twenty-one” years afterwards, and a few 
months, to allow for the birth of a a poſthumous child; and that 


An effect the veſting 1 18 reſtrained only during the life of the, ſur- 
vivor. 31 Upon reference to the decrees and the limitations in thoſe 


caſes. it is . * Judges in une ſuch e never had 
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which the eigene y of the family might Tequire, Hotirithſtanding 
the tendeney ito make the property unalienable. In Pelli v. 


'  Brown(a) the contingency muſt neceſſarily have happened in 4 


flagle life in being; and the property was not kept from enjoy= 


ment in the mean time: it belonged 1 in the interval to the firſt 


deviſee. The Court was with diffieulty perſuaded to go any 


farther” In Snow v. Cutler, determined in the reign'of Charles II., 
on the queſtion” of ee 5 
fourteen years beyond à life in being: but as to a life in being | 
my were agreed. The period, at which it received its preſent 
extent, was towards the latter end of that reign'in'7; aylor v v. Bydalt 2 
referred to in the certificate in Stephens v. "Stephens, For. 232. 
That is the utmoſt latitude, to which it has ever been carried; * 
for it is no éxtenfion of that to allow time for the birth of a poſts 


the Court was equally divided upo' 


 humous <hild, vpon the rule, that ſuch child is to be conſidered 


born for any purpoſe for its own benefit. 80 averſe were the! 
- Courts from the extehſion of the period, that the docttine of 

that caſe was not ultimately ſettled till 1736. Not long after- 
wards the queſtion occurred in the Court of Chancery, upon a 
ſliſting uſe ſuſpended" till 2 after the expiration of two lives 


in being, in Lloyd. The Court of Chancery held it void: 


but that decree ae cen by the Houſe of Lords. In The Dale 
- of Norfolk's "Cafe it was queſtioned, whether a term for years could . 
be limited ſo that upon the death of one perſon without iſſue of his 
body during a life in being it ſhould go over to another. Lord 
Nottingham confidered that a contingency; that muſt be determined 
within a life in being. The" difference of opinion upon that caſe 
ſhews, with what reluctance the Judges n "way to _— en. 


tenſion. of the original rule in Pelli v. Brown. 
v. Edge the matter was much debated. All ap 


was ſtated: by the Chief Juſtice and Mr. Juſtice-Porwel, 
doubted much, whether it could go any farther. There is only 


one caſe of antiquity, in which the conſideration occurred as 
to more lives than one co-exiſting. That was Goring v. Bicker= 
 Fflaſſe, upon a term for years; in which cafe the phraſe was _ : 


Wes that mon candles were a at the fame” ny: Ie is 
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mribnectlo Mr. Juſtire T nden: but that, was ſaid with reference 
te the caſe before the Court; Which was a, caſe of two lives only. 


Te ſuch, à limitation there, can be no reaſonable, objection; for it 


| westen. Is by: analogy to the rules of the common law; which is noticed 


as the ground of. executory. deviſe by: Lord. Kenyon. in Lang v. 
Rata. By that, analogy the property, may be made unalien- 
ahle for the ſame period and by the ſame means: but does the 
analogy: warrant taking lives, who are not all connected with 
che enjoyment, for the purpoſe of keeping it unalienable? In 
every caſe the life has been that of a perſon in ſome degree con- 
nected in intereſt with. the limitations. The caſe, i in which the 
e from any inzarel of his own in the eftate, 
A ; Deen, a deviſe in fee to the ſon of A., at twenty-one, and if he 

die before twenty- one, then to the heir of the body of 


1 4. e chould attain that age. That was the caſe of Taylor. 


 v.tBydall.. The life of the huſband of the deviſor's ſiſter was 
naturally taken as ſubſidiary to the direct object in view. The 
deviſor did not mean to give the eſtate to the huſband, of. his 
_ ſiſter: he did mean to give it to cheir iſſue: but he did not mean 
it to veſt, unleſs that iſſue ſhould attain twentyrene. The life 
. ſiſter s huſband was therefore properly W e to aſcer- 
tain the perſon. That was not taking lives of abſolute ſtrangers 
to the eſtate for the bare purpoſe. of preventing alienation. lk. 
this is allowed, any claſs of men might be taken for that pur- 
poſe; provided the deſcription was ſuch as to afford a ſufficient 
degree of »certainty : för inſtance, all the members of both Houſes 
of Parliament; all the members of both Univerſities; and much 
more numerous bodies: I am nom ſuppoſing, the object is merely 
tc prevent alienation; and that during the time the eſtate would 
be enjcyed by the heir or by ſomebody. The, Court would. ſay, 
that was a fraud upon the rule; that it was not the purpoſe, for 
v»chich the rule was introduced. All the ſhifts, men have reſorted 
to, in order to prevent eſtates in tail from being barred by recovery, 


have been oppoſed. Upon the ſame principle, upon which the 


ae in eee Wee , en e ee , 
Due of 2 FE Caſe, were. reliſted, the Court Will interfere | 
in this inſtance, where the pure en is to render _ * 
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— à certain period But 3 precliding 
enjoyment is {wholly on 5 0 entail has hitherto 


been made by any diſpoſition, that can take effect according tothe 2 
e e the Common Law. | Exceutory deviſe is adopted by 0 
aAnalogy to thoſe rules; and teſtators are permitted to tie up pro- I 
-perty during the ſame” period, during which it may be done byia He * — 

| -regular-entail. under-a comm6n'law: conveyance. Preventing en- 5 


Jjoyment is a much ſtronger exerciſe of dominion than che pre- 


Y i »venting alienation. t= does not follow, that vou can prevent en- 
Joy went, becauſe you can direct the courſe of it; or that ydu can 


prevent ĩt for the ſame period that yu can regulate it. No law 


of any country has made any ſtatutary, poſitive,” proviſiow againſt 


it: whereas the law- of almoſt every country contains proviſio 


| againſt the much leſs inconvenience ſuppoſed to reſult from entail. 55 


it proves the argument. In the Roman Law at firſt any thing 


in the nature of entail was altogether unknown. It was intro- 


duced under the color of Adi commi ſſa, firſt, to defraud che rule, 


and give to perſons, incapable of taking property, by a W 


aA perſon capable, enjoining bim to deliver it to the 


ſon. It was afterwards converted to another uſe, the Mate that 
entail anſwers: in this-country vis to continue property in a ſuc- 
ebſſion of perſons, whom the teſtator ſhould: previouſſy point out. 


Alienation Was prevented, but not. enjoyment. Even x this was 
found ſo inconvenient, that ſevetal laws were made to prevent 


thus entailing and rendering unalienable the whole of. the property, 
entitling che firſt taker to retain to himſelf a certain portion; the 


| 1 truſt being good, for inſtance, »with regard to anly'three-fourths; 


and the truſtse beleg entitled to retäin one“ fourth. In moſt 
countries the rule of the Civil Late has been adopted;  and'perpe- 


n permitted; until poſitive 


tal entails have atutes habe in- 


5 terfered to effect à boundary to them. In almoſt every entry 
chere is ſuch a boundary. By the old law of France there could = 
de no entail beyond two degrees. In the hands of the third taker 

t and alienable. It is 
evident, it cannot be ſuppoſed, the juriſdiction of a 

permitted "indefinitely property to be tied op" from ewjoyment: 


the property became free from every ren 


elſe your Lordſhip Would find laws reſtraining that, by muck the 


gteater intonvenience. By the law of Scotland perpetuity of entaii 


is permitted under certain regulations preſcribed by poſiti ve ſlatute. 
If it is to be contended, that truſt of accumulation is co-extenſive 


+ vi ſuſpenſion. of alienation, i it | muſt be argued, that om the: law 
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 ofor 8 no doubt, you may render lad unalienable there; 
provided the perſons exiſt. Our Courts certainhy never expreſſed 


desde. any apptehenſion of danger, except that Executory Deriſe tended 


to render property unalienable. Would they haus gone this 
length; if they had been told, that ſo long as they bd alien. 
ation they reſtrained en) joyment? Would Lord Nottingham have 

ait, there was no inconvenience in this; profeſſing, that the Courts 
ought to ſtop, wherever there was inconvenience? There may be 
2 difference of opinion upon the former inconvenience: there can 
be none upon the latter. If all the lands of Eagland were to re- 
b main unalienable in the hands of the preſent poſſeſſors, perhaps it 
migbi be ſald, no ſenfible inconvenience would ariſe: but if the 

rents of all the lands in England were for ten years put out of en- 


2 Joyment, or directed to ſome particular purpoſe; the whole wco- 
nomuy of ſociety would be deranged. Compare this truſt with the 
laws of this country reſpecting Mortmain; always remembering. 


that in thoſe . wes an are . 11 the inn 
„ o e ee 07 rk _ 10 %9 | 


% 
* A 9 Nt 
2 iD. * < * 1 * . 752 12 FOR * the *% 72 Wer 3 e N 2 75 . e 5 $3.8: 5 4 F 5 f 6 1 8 74 : 
13 5 3 N . m VODLNY 28 1. SP 4 # SARS $4448 „ &- > 


It is impoſſible to aſſert, that truſts of accumulation” are alto- 
.gether new, and unknown to the Courts of Juſtice, or wholly 
without their ſanction. In caſes of ãufaney a very ſmall portion of 
the income can be employed during the minority: the reſt muſt 
be unapplied. A direction to lay it out in land does not carry it 
to any other than the natural channel. There have been inſtances 
For a longer time; vis. a life in being: but that it has ever gone 
to the extent now attempted, will not be aſſerted. If this was 
ſuppoſed: to be allowable, no perſon was more likely to have done 
it than the celebrated Mr. Hepbins (a). Lord Hardwicke ſays, 
the teſtator could not frame a will ſo that no one ſhould take his 
 eftate;/if he could, he would have done ſo. That was not 
thought; practicable at that time. The attention of the Court 
having. never been ſtrongly called to truſt of accumulation, it is as 
open to the Court at this day to fix the boundary, as it was for- 
merly- At that time an argument was drawn as to reſtraint of 
alienation from the 1 inconvenience. In this caſe the inconvenience 
is much ſtronger. 'Entail. only keeps the fee of the landsunalien- 
e, leaving W ok n ee 
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turbs the whole economy of ſociety by confining the diſpoſition 
of income to one application, and amaſſing an overgrown property. 


'By the execution of this plan only a revenue equal to the Civil Lift Ws, 1 


of chis bountry may by no very remote poſſibility be centred in 
one individual with the abſolute command over the capital. 1 
need not refer to a We remote period of Hiſtory to ſhew, 'how 
dangerous a tendeney that may have. If it be matter for the Le- 
gillature; it is juſt 46 competent! to the Courts of Juſtice to fix 
the boundary of Kixechnory Deviſe. If the diſpoſition was Ariel) 
according to the rules of law, then only the Legiſlature could in- 
terfere on the ground of ineonvenienes: but this teſtator ſays, by 
his irregular and permitted mode it is competent to bim to tie up 
property to this extent. It muſt be ſhewn, that the Courts have 
given ſanction to limitations of this kind. 1 am fot calling for 
a ner limitation of a power antecedently' enjoyed! but! call th 
| the Court to ſtop; 3. alledgin 3 that this latitude never bas exilted. 
Some preciſe caſe ought | to be ſhewn, in which it bas prevailed. 
It is not neceſſary to point out the preciſe limits. 11 is enough to 


| ſay, this exceeds the utmoſt limits, within which it ought. to 4 
permitted. · Tour Lordſhip will prevent the rule of law from being 


perverted to a purpoſe, not only foreign, but ere oppoſite, 60 
the door for whiek it was eſtabliſhed.” We jog Fo e DR 
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| Bis: = FIR are a 1 agents 8 in this. 
Court: as in the inftances of creditors and proviſions for chil. 
dren. Upon that ground an eldeſt daughter, and even an eldeſt 
ſon, has been conſidered as à yohnger child for the purpoſe of 
giving effect to that proviſion, which the facher intended for all 

his children. There ean hardly be a greater ſtretch. In Lord 


Teynbam v. Webb, 2 Vef 210. Lord Hatdwicke diſtinaly Rates - 


THitiLok 


* 


the ground. It is not applicable tc ay other caſe than that of ; | 


parent and child; Hall v. Heuer, 


5. 203. If any opportunity 


could be found of applying the doctrine of Cy pret to this. will, it 


is not entitled to that favor, which the Court is in the Habit of ad 
| Me ad to e more un wen meritorious. 1 4 
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2 ſchemes to extend entails beyond the uſual time for ſuf- 


ferns Common  Recoyeries., P. e of. entail aſſumed various : 


— 


0 


 Wooproxd.. 


. forms for-thatipirpoſe: (Irjothas 'reigri 60 Elina a0 aden, 
be form was a proviſo; that im caſe of any attempt o bar entail by 


e 


recovery or otherwiſe the eſtate ſhould ceaſe; and how much 
exertion was required to ſuppreſs this mode of defrauding the law 


oe of Common Recoveries appears in Lord Cale's report of the three 


1 tendency very. dangerous to the public intereſt. - The odiouſneſs 
of the truſts may have great effect. In xeſpect of that it may 
: be juſtifiable in the Court. to underſtand the reſtrictive words 
largely; and the Court may feel it their duty to endeavour to 
3 diſappoint truſts of ſuch a. nature. It cannot however be con- 
tended, that the mere odiouſneſs of the truſſs will ſuffice tg ĩnvali- 


: * date them. 8 The Roman uerelateftamenti inofficiofi prevailed as the 
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Was cruſhed .by - Lord Cooper in Humberſton v, Hum 
| Another .contrivance was by a power of revocation, to be;exerciſed | 
upon the birth of each tenant i in tail, and.to ſubſtitute. ſtrict ſettle- 
ment. That was defeated, by Lord  Nerthington, in The Duke of 
| Marlborough”; 1 @. = ik Wars, p AP ts. * dee per- 
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8 exceſſire entail. The truſts are not merely in br each. of! the my 


and the profeſſions of the teſtator, as father. ofia family, not 
; merely; vicious in a moral ſenſe, but injurious politically. Truſts 


| mentary power became eircumſeribed in like manner in ſome 
countries of. modern Europe. It wag lack in ſome provinces of 

France. But our law agrees with the Twelve Tables; in which 
1 according to the extra in Tyner: s Digeſt the language was, 
3 4 ON ali d rei ita fas ghee” 1 . ſubject of 38 


great caſes of Gorbet{a), Milamay 69. and Harlington (s):7 Another 
form aſſumed was Executory Devile, from its hatute not within 
the reach of either ſine or recovery; and to preſcribe a boundary 
to which, and to foil the attempts to; exceed that boundary, the 

| Courts have been almoſt continually. reſorted:to for about two cen- 
turies. Another form Was Executory Truſt, directing eſtates for 
EL Jife to unborn children to be ſo conſtituted as to make them; tenants 


for life,, and to let in the ue to take as purchaſers. That attempt 
6 rflon. (a). 
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conſtituted: for ſuch a purpoſe of accumulation are at leaſt of a 


ſettled law i in the time of Fuſtinian, and long before; and the teſta- 
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the Law of England; or whether they: are of ſuch: a nature as to 
be unſit for execution by! an; Engliiſs Court of Equity, or other 


ragte 


wiſe not to be executed. The prejudice, that this will cannot he Foovrene 


got over, has been much aſſiſted by: the late centificate: of 190 — 
of Oe Bench 1 in * Hain et . boinuaIe gige 
<a m PP fd; biotech no 40 0 e f 
Firſt AL accuſe: eee this will of infringing apon the rule 
3 kata into our law to circumſoribe Executory Deviſe: 

Secondly, 6f being ſo groſsly unineritorious, inconvenient, 
Fe againſt public good, and improper, excluſive of the objeQions from 
the limits preſcribed to nen Devile, as to Juſtify, or rather to 
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” Thirdly, 'of being ſo vague; indefinite, obſcure, and Untertiin; 1 
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ww.” 2 HA nl ay Sits! bade chlely ſprung up 
| fince the Statute of Vſes (), and the Statute of Wills . Some 
. glimpſe. however, there is of Executory Deviſe in much earlier 
times; and! it is poſſi ble, that under ie. cuſtom of deviſing 1; lan $, 


enn, 


| as it prevailed 3 in London and other places, fomething of the Find 


e 


might have been becaſionalliy at leaſt attempted. Accordiogly 
= has been aſſerted by Judges of high authority, that Executory: De- x 
iſes determining | the fee in one perſon upon a contingency, and ; 
2 raiſing up a fee i in another, have always i in ſome reſpect prevailed. 
| This afſertion,: which, came from the Bench! in Pelle v. Brown,: as | 
2 appears by Croke g report, might be true in a ſmall degree. under 
A the power of deviſing by. cuſtom. In favor of the. aſſertion, un- 
A derſtood with the reftrition, the Year-Books furgiſh. ſome little 
; evidence. Cowdebep's, cafe, 49 Edi. * 167% ſeems, to be r 
: that deſcription : : the fee till the fale deſcending 1 to the heir, but 8 
| afterwards paſſing, to che vendee. The, caſe put in the Year-Book 
3 11 Hen. 6. Fe. 13. 5. of a deviſe of lands. in London, under the 
| cuſtom, that the executors. ſhould ſell to pay debts, and the. caſe 
put in the fame Year-Book of a. deviſe under the power of de- 
viling by cuſtom. to iſſue en ventre ſa mere, are alſo «inſtances. | 
But e eyen the induſtry of Lord Cole's time was, not ſufficient, to 
f glean more than theſe few ſamples of. Executory Deviſe of lands 
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C en Thames. ; 


CN — thereign.of N, VIII. 3 doubted, whe- 


> the undoubted rule of the common law againſt « 


cher theſe precedents alone ſhould be deemed ſufficient to prove the 
law, even as to the power of deviſing by cuſtom.” Certainly alſo 
% fituro, ſtated in Borwict's" ogſe, 5 Cu. g 4. ö., which is in- 
geniouſly accounted for in the introduction to a manuſcript 
| trexfile upon remainders by Lord Chief Baron Gilbert, in my poſ- 
ſeffion, made it impoſſible to create ſuch executory intereſts in the 
freehold aud Inheritance of lands by grant or any common law 
conveyance; _ _e Lond: 3 obſerves in Matthew Manning's 
onſet * 1 0 1 n 5 — Wan 11 * 6 8 . 2 
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Erk, as to W EO PONY many years. a is Ca, 
ning of the ſixteenth century Executory Deviſes of the inherit - 
ange were little known and as little ſanctioned. According to 
the caſe of The Prior and Convent of Saint Bartholomew 
Weſt Smithfield, Dy. 33. a, pl. 12, the Judges Vitaberbert and 
| Baldwin held. 1 it not allowable, t to limit A fee upon a fee. In that 
caſe indeed the. . contingency 9 raiſing the ſecondary fee might 5 
have happene d at any time, however diſtant : but Chief Juſtice 
Vaughan in tis report of Gardner v. Sheldon. 271 infers from 
the former caſe, that the clear opinion of thoſe Judges, whom 
he styles the greateſt lawyers of the age, was againſt Executory : 
: Devile, as a thing unknown to our law. -However, it may be 

inferred from Dy. 14. a. pl. 38. that Executory Deviſes of the 
inheritance become in ſome. degree countenanced in the reign of 

Philip and Mary; for ſuch a deviſe upon the contingency of the 
death of the teſtator's ſon under the age of twenty-four was held 
not to prevent the deſcent to bim, i in reſpect that he had attained 
that 186 which rather implies, that, if he had not lived to at- 
tain” it, the deviſe might have operated. That inheritance ſhould 
his" begin to be fubject to Executory Deviſe may be accounted 
for from the progreſs of uſes and truſts after the Statute of Uſes 
and from the effect produced by the Statute of Wills. Springiog 
_ uſes of the inheritance and freehold furniſhed a precedent for 
like « executory eſtates in the form of Executory Deviſe; and the 
conſtruction of the power of devifing under the Statute affording | 
the Judges an opportunity of exerciſing a diſcretion in favour of 
5 Executory Deviſe accordingly. A farther countenance of Execu- 
tory Deviſe of inheritanee early in the reign. of Elixabeih may be 
5 inferred "Hom Haves 5 * cited 2 Rel. IO N and Palm. 
e 5 48 132. 


. I k+ 


bete tr Chancery. 


132. 3 8 obſerves, that there | is 2 difference h chb : 


Reports of that caſe; and at all events it was no more tl un 
extrajudicial-opinion: ' During the remainder of that reign Exe 


cutory' Deviſes of the inheritance gained ſome farther” ground: w 
ron. 1; 3 Leon. 64 70. Fulmerſton v. 
Steward, ſtated Palm, 135; Cro. Fac. 592. | Wellock v. Ham- 
mond, Cro. Elia. 204: but in the firſt of theſe caſes the'contin- 
geney depended upon a ſingle life : i the ſecond'it was almoſt 
immediate; and in the third it was confined'to two years. That 
Lord Cole concurred in fanQtioning ſueh Executor Deviſes ap- 
pears from \ Matthew Manning r Caſe; for though that was an 
Executory Deviſe of a term for years, Lord Che argned in 
ſupport of the limitation over of the term after an eſtate for life 


Hinde v. Don, 2 5 


doom the validity of an Executory Deviſe of à fee. A few years 
afterwards: came Pelli v. Brown; reported fully xo. Far. 5 590. 
Palm. 131. 1 Ral. N. 216; and ſhortly Gvab. 282. and Dy. 
354. 6. in the margin, edit. 1688. This taſe was adjudged in che 


court of King's Bench ſoon after Lord Cole's removal. It waz 


TunLLus 


SON. 
. 


a a deviſe to the younger ſon of the deviſor and his heirs for ever; 4 g 


and if he ſhould die without iſſue, living his 


Ader brother,” hen 
to him and his) heirs. It was adjudged a good Exechtory De- 


viſe by all che Judges of the court of King's Bench; and all ir | 


chem except "Daderidge held, that it could not be berred by 


Common Recovery. ' Doderidge appears to have been in ſome 


| manner influenced: by the apprehenſion of having perpetuity re- 


viyed U the, ſhelter of. Ex cuto 7 Devile, $* This caſe i is \gene- 95 


: rally looked, to as the Pole ſtar, or, to ule, the; expreſſion of Lord 
Ken won in Porter v. Bradley. 3 Term Rep. B. R. 143. is deemed 


> the foundation and, as, it were, the Magna Gharta oi this branch 


of our Law, I do. not however feel iti as furniſhing very much 
of the. code of Executory Deviſe. It is certainly ſilegt as to 


 Executory,Deviſes of chattels; and it goes but a Ittle way o 


wards aſcertaining the boundary of Executory Peviſes of the in- 


beritance. | | However, it may be properly faid to have fixed, that 


in reſpect to the Executory Deviſee s having only a poſſibility his 
8 intereſt is not within the recompence of a; C mmon Recovery, 
and therefore is not within the reaſon... of. its, barring z and not- 
withſtanding . the ſubtilty of the reaſonigg it has been held ever 


k nee, that Executory Deviſes cannot be barred by, Common Re- 


0 every. Ove, 15 alſo, aſſiſts in 1 
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Adern _— bis 1 over up fail 
ſhould operate by Executory Deviſe or 7 
ee a th 
2 contingeney not exceeding a life ; thoug 
dat the Judges, who! differed from Doderidge, were very expſicit 

in ſtativg, how'far they were influenced by the ſhortneſs of the 


e of heirs 
mainder ; and it "finally 
legality of Exeeutory Deviſes of the inheritance upon 
Ido not obſerve, 


i Norfoll' Caſe; 3 Cb. Cu. ig. almeſt repreſents Pelli v. Brown, 


28 if it Was queſtionable ; referring to Gay v. Gay 
274 3 ad- to, the argument of Latch: 
that after deciding Pelli v. Broten the Court was divided upon 


„S 258; 
ho in that caſe aſſerts, 


the point z that in the Serjcant's Caſe 21 Fac: it was made a flat 


querys whether. an Executory Deviſe of the freehold! is good; 

that ever ſince it has been diſputable; and that Pelli v. Brown 
ie oppoſed by a ſolemn eee of the Court of Co 
; in a caſe h which 


ommon Pleas, 
is referred to without any name, 


wever, 


5 Vet neither the Chief Baron nor the two Chief Juſtices in The 
7 Duale of Norfoll's Caſe ventured abſolutely to deny the legality 
of Executory Deviſe of inheritance; and Lord Nottingham obſerved, 
i that queries for exerciſing the wits of Serjeants were. not governing 
opinions to decide the law by. Upon the wholeſit may be aſſumed, 
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that from Pells, vi Brown the validity of Executory Deviſe of in- 
heritanee, where the ws dend got: e one fife became 
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EY one "hits the dab 8 lau proceeded to feveral lives 


: wearing out at the ſame time: what paſſed as to Executory 
Deviſes and truſts of terms for years aſſiſting this enlargement; 

and at length the periad reached lives in being and twenty-one 
q years afterwards, with allowance of the time of. geſtation for a 
2 poſthumous child: but this progreſs was not without ſtruggle. 


. In Snow * v. Cutler, 1 
8 Boo. 851; 2 Keb. 11.145. 4296 K Sid. 17 deviſe to the 
heirs of the b body of the deviſor's wife, if they ſhould attain the 
age of 1 was warmly conteſted upon the ground of Faint 


9. 135; Sir * Raym. 162. 75 Keb. 75 


an Executory Deviſe to a perſon | not in E. and a contingency 


upon a cotitingency ; vis. the birth: of a child, and its attaining 
+ Fourteen : but T do not "obſerve, that. the mere circumſtance of 
| fourteen years beyond a life in being was much objected to. 8 1 
| was. ee e ür. and ended with the e 4 
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cine in chin Rey” 
equally Uivided : but according 0 Lebius all e er Pale 


Brown, that Executory Deviſe _— ve for one life; and cat it 
cannot n. Ke e 5 * e n #55558 "2A 48 
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Thus WY Joliet tha; ul Tl v. Budi, 2 4 Mod. 289; 
Frerm. 243 Cart. 182. © It appears from the account of che Re- 
cord in Mr. Forefter*s' Reports 232. to have been adjudged in the 
court of Common Pleas in Hilary Term 29th and Zoth bar. II. 
It was eonſidered by the Court of King's Bench, while Lord Hard. 


wicle was Chief Juſtice, - as a clear adjudieation for extending the * 
ney of Exeeutory Deviſe of inheritance to twenty. one 7 
beyond lives in being: but it was a deciſion, While Lord 


continge 
years 


1 
——— 
Tetttbe- 
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North was Chief Juſtice; and he'concurred i in it; and I know not 7 


how entirely to reconcile it with the ſtrong part, he took i in 7. Be 


Duke of Norfoll's Caſe, except upon the ſuppoſition; that diſtine- | 


tions between the inheritance and terms for years were relied on 


in a great degree. Even the Etenſiti of one year beyond cb-ex 5 
t the Revolution; and in the. : 
44 v. Carew, Pre. Cb. 74 | 


ting lives was conteſted ſoon/aft 
firſt inſtance with ſucceſs. In IL. 
Show: P. C. 137; the 


art aſſiſted by the 


Chief Juſtice of the 


: court of Common Pleas and Judge Rookſby diſmiſſed the bill; Dag 
too remote: but the decree 
Vet ſoon n 

Raym. 2033 | 


it ſeems; becauſe the contingeney v 
Wü upon appeal to the Houſe of Lord. 
te ards, 9 Will. III. in Luddington v. Kime, 1 Lon 
I Sal. 42243 and various other books, it was contended in the 
court c 


for a poſthumous child. There was no decifion upo 
the whole Court holding the limitation a contingent” remainder in 
fee. However Lord Chief Juſtice Treby and Mr. Juſtice Phe 


Common Please, that the contingeney for Executory Deviſe 
of inheritance! could not be extended beyond a life i in being, even 


chat pointy 


declared themſelves upon the point: the latter holding, that for 0 
ſo ſhort a time as the birth of a poſthumous child a life in being 


might be exceeded: the former proteſting againſt going beyond - 


the life of one PONY in . and e . What 79255 in 


ow v. cuer. r 9 14275 0 Tr? W TEE Lbs in . 
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1 even exceeding the diſcuſſion in 7e Dule of Nor ; 


Jai Caſe in Scatter good v. Edge, 2 Salk. 229 12 Mod. 276 
and in the ſupplement to the edition of 11 Mod. publiched in 


1781 from a manuſcript of Lutuyrbe, which 4 8 the Record, 
E . . and 
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ad entging, far.the-largeſt | 
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8 i The. '86 and complicated, nature 1 ad, ſo far as it ooncerns the hiſtory 
„ A 


* 


of Executory Deviſe of inheritance, the chief thing to be colleded 


| Vipppfonv,, from it is, that notwithſtanding ſome of the prior caſes the Judge, 


_ <onlidered flives in\being-2s.the-ultimatum: of che contingency in 
Point. of \nemetenaſs.. As lately as 1722 it was iropgly: argued, 

_ that this time ſhould not be exceeded, even to include à child cn 

_ wenire/a mere; and therefore tat an Executory Deviſe of ioberir. 
aeg to the ſon of one, who! Was a bachelor, was too remote. 

See 8 It! as ſo argued in Core v, Gore, 2 M. Kel. 54) and Peer: 


Mops other Points (b); and according to 2 Str. 958. the fiſt certi- 
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: agment for twenty-one 
Ward with the allowance, of the proper; time for the birth of a 
Foſthumous ch 


id was obtained z but not till then yeat 15 36, in 
Slablhend v. Stephens, 2 Bannard 3763; 2 M. Kl. 168; and lated 
2nd the. other Judges; which is expreſſed with great care and ex- 
Picitneſs. Exer ſince that deciſion Executory:Devile of jnheritance 
do the extent af that period has, been allomet without the leaſt 
doorroverſyg as it ſeems, upon an undenſtanding, that the bound- 
bp ar of Exeeutory Deviſe is univerſally the ſame that is, for in herit- 
Ine as for terms for years and chattels perſonal... Accordingly 
Lord Konus in Long v. Alaclall. a caſe upon a term for gear, ſo 
| ſtstes the limits for Executory Deviſe generally. Nor is your 
5 Lordſhip in ſending that caſe to the Court of King's Bench to be 
L conſidered as having a doubt, whether the boundary of Executory 
Deuiſe was eſtabliſhed to the extent, I have juſt Rated.» In de- 
firing the opinion of a Court of Law your Lordſhip-had'a very dif- 
ferent ohject in view; though from the manner, in which the caſe 
Mas treated in the court of King's Bench both y the Court and 
he Counſel, it ſeems, as Af that ohjject us not perceived. From 
2 dhe ei roumſtances of that Exæcutory Deviſe its validity could not be 
(af ee . 10 Med? zol. 2 Burda 


7 2 %% ae5 ad ib 
WY Jo. „„ 258. 2 Ser, g58." 2 Fg. Ca. 
e e Lat Ria ii A, , . nne 

1 ö . 45 © a 5 * 


> 


F « 
* 


# 1 


nes = 8 ang 
posen child twice over. I apprehendꝭ the objeQiony/as far Pi 
as there was any, to have been, that it began with 4 Deviſe to a a 
poſthumous child for his life; and a Hmitation over upon failure Wöbe * 
of heirs male of his body at his. death was ingrafted upon that; 5 
which of courſe would include an heir male then eit wine n en,, 
Therefore as the Deviſe began with-the-allowance for the birth g ĩðᷣ 
poſthumous child and alſo might conclude with it, that time might 4 
be claimed twice over; and ſo the nine or ten months allowed fer 
the birth of a poſthumous child after lives in being and twentylone 
years might be enlarged to eighteen or twenty months. Thigd: = 
_ _ preſume, was the nicety, upon which your: Lordſhip intended: = _ == 
have #he opinion of the court of King $ Bench'; bor roch the turn : 
the cafe took, it ſesms at leaſt e ar the-point.aught ' 
* be 'confidered as fully, adjudged. n e ee wo 
phe 1 


1 4 78 ll 12 Fee, 341 91 for r 555 8 95 65 610 fs 11 8 ok 125 
4e is Terms for Years the, older caſe are tf againſt * 


Row over a Term after a Deyiſe of it for life. I he cafe. 6 Ea. 6. 
Dy, l is an expreſs Judgment to that effect; 3; and there Lord P 
Chief ultice Montague and J udge. Hates, ſtate: the- point to ; baye i 
been ſo ruled by all the Judges, while Lord Rich, who. had recent-. 
ly reſigned the Great Seal, was Li ord Chancellor. Indeed 3 in Dyer. ; | 
J. a, there; is a caſe 28 Hen. 8. in which Judge - E nglefield thought 


a Deviſe over of a term even after th eDeviſe- to one and the heirs f N 
; 


Bis body allowable: 4 but be was overruled - by; the Judges 2 Baldwin 
" and Shelly; WhO Laid, it Was, as. FORUM. to Law. to limit a Tem 


in remainder. ag to limit ſuch, a rem mainder of fa pe 10 nal Peel 


Balduin 5 however rather appears g. 10 "admit, that the Executory De- 


o 
% 3 


viſe Would have been good, if, the lt deviſe had been for life: Fe 
but that, was extra- judicial, and contrary | to the, cale 6 Eqw. 8 ? 


Big 


| Homes er, . the reaſons againſt deviſing oyer., a Term alter an * ſlate. 
© fox life were, very artificial; A viz. the ſmall conſideration of a Term, 


and, the AQW exploded. notion, bet gur | 5 aw des not | As 
polity upon 7 pollbiy. In, 158 7 of Elizabeth the rae wo % 


et the u uſe, o of it | relaxed | from 99 — e as. 10 "Term, _ 7 

the devite.. over. Was. after an, eſtate for lifes, Dy 7: b. * lden . 
v. Eltingon, By. 3 58; Plow. 3 51 9. Hof annur 1 9 

$396. But an Executory! Deviſe of a a term was nete conſidered quite N 

ſufe againſt fale by an Executor < 0¹ Adminiſtrator under colour, 25 

= there were not aſſets to EL debts; * and Hapdal . Forts 
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. 748 1 88, that ſuch : danger Was 4 ima 5 "Thi 8 dan- ; | 


* 3 
n 9 Mg 


_ IV. ; 215 30 "ger, 9 5 


_— * al ö 
Fi I = "A = he - ke _—_ 4 3 
* > aft * a R . * ” _ 2 — a e —_— 
* N 1 * ts Neg, 6 oth — WY 1 ** * 
YOu y 4 — . 3 
p 46, - = = 1 no SF. 5 
8 4 * . - * K 1 


=_ ry en 3 a De ü a Term-foc "IN with 
= — ror ſome doubt, that ill prevailed, as to the-ſuſſicicdty; of the latter 
= 5 authorities to overrule the old doctriue, again carried Executory | 
=_ vnn, Deviſes of Terme into Chancery to obtain ne well ſecurity againſt 
5 afienation of tha Term as the ſhelter of Truſt; and there relief was 
given accordingly Cole ue, Modrey: 5 Ju Mou: 906. About the 
ſame time the Courts of Common Law: became leſs ſubtle and more 
firin in ſupporting the Excautory Deviſe of a Term; for in Mas. 
thee: Manning n egſe it was in vain inſiſted, that the Termor could 
not in his: life: grant his Term over to one fer life; remainder : 
: angthen; and therefore could not ſo deviſe and Lord Coke and 
: four other Judges xefolved; in favour of the Executor Deviſe;, 
2a alſo overtuled the. diſtigction Pema deviſing Term for 
| Years and deviſing-the.uſe | of! A. Term. >  Lampet's caſe, 10 Go. 46. 
Se new e to the 2 ee de 42 s coſe n Aill the, 
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V 355” The: For 459. 
Acco Ang o Fones bew dge $ againlt two condem } 
: tory Deviſe rem to od fön, wich > SRGRdbs np 49 10 


ſon, if the fotmner died with out” "he is the Hfe of the latt fe An 


abſolute revobation of Manning ng's taſe Fant LampePs pr pies Bot a a- c 


vowed by the t ten Judges : "Wo they dpetly deflared againſt g going 
* "ſtep, farther ; "and it was relle oft, that che Deviſe" it Chil . 


PV Ty 7% 


By vley was equivalent to "a Pevile to' olle and the heirs - is body 
with a limitation. over; and therefore differed om! thoſe e le In- 


1 9 


5 deed, in. that; point of of view, ove th the conflaing che contingency 4 
a of the, limitation over tt to 2 'of 3 1 ne Juting a a life in being, | 


and, the circum Ve, "that "there v Was 8 expreſs Deviſe f the 
1 e heirs of the ' body of the feſt Devilee, farnithes' a 


1 firovg ar anſwer tc to 1 3 obj zecke, That it was a Deviſe over of a term 
| 11 2900 r. $i De ee id bie a A+ 120 
after 12 ellate given to ) the rf eviſee and is Tue, * yes a Chlour 
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of Teal fo | was, not wanting 'to ſupport the ce in Eh . 
Bailey; : ph an unqualified Exeoutory Deviſe 5 a "term after a Ae | 
vile to. one and the. heirs of bis body 1 1s upon the contliigency' of 
A x general fallure of iſſue; and 1o leads to 4 palpable perpetuity; | 
and a as the Judg es, however *erroneoully, ' conſidered the caſe, 
that 'Devile \ was code vely equivalent, In that point ef view 
allo, that is, as 4 'Deviſe of a Term after 4 prior Deviſe to one and 
| the 4 > of his body, Chili's v. Dailey was A Proper reptobation * 
t & | the Executory Beviſe of * "Theke are many Ae caſts _ 
we a > Sl 


= — , ellen. . . apts. a6 * 


_ wo „„ eas. „ Gra dne 
Al Ce. Curt "2307 I Rall, Abr. 61. . e 1, After 
the Reſtoration the illegality of limiting Terms or wuſts of them 

after an eſtate tail or 4 en faflure ef iſſue was ſeveral times 

cbnfirmed; 15 ire v. Flower Po. VIM, . 1 Cb. Nep. 17 J, and 

Lord Nottingham's M, anufeript Prolef@inand af Wowity; Bente 'v. 

Reeve, Pol. 29., and the ſame A anuſcript; Backhouſe v. Bellingham, 

Pol. 33, andthe Lame BlbnhſOriph; Burge: Ranger, Fot. gs, 1 
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Nb 114, Rip. Thmp" Find" gi, 1 El C 249 ac Lern MM. 
orts, and his Mannes Projegemend ; | 


Lobt i Minu, 2 Reb 6451 Vari 70, Kiight v, Knight, 1 


b, Je 1 Lev, 290% Pol. 12, 1 Silliggo; and Both Weinen 
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the certificate in Perſe v. Nevis wich is iſtatecl at leugtli in 
Pyllesſan 30 the three Judges, who certified to Lord Clarendon, 


kg duct mentionedz " Wormin Ra 1 Poli! La, af te 25 


were not ſatised wi declaring the limitatich dyer of the truſt 


bob the Term after flute of heirs of the body, or of iſſue, under- 
ſtood in che ſame large leine, vid; but in ſome degree they: re- 


Lived the old objeckion on,; chat it Wwas a Poſfibility upon 4 'poſlibility; 7 


dhe hulband and wife, to-whomthe Term was! felt diimiredy mot | 
| Having bad any child in eit at the; aremion; ob dhie truſt; and 
* attially Rated fbch a double peffblity es be. ie e 

fe is all öblervable, that, though they altow, thirt is not t to 

call m KP the judgment in Manning s caſe, yer they declared, 


; they did not think it ſafe to ſtretch the Law againſt | its ordinary 


'rfes' far" tin Wat cafe had dbne. Thie appeared Hike be. 


verting to che doctrine conffaing the Deviſe over: of 2a Ty ts £4 


ee fe, "al requiting that” life id de „ e. Even the Eule Er 


marnlan v. Seaman, in ieh Lord Nottingham ; himſelf held the 


| mination” over. void,” 1 riot: Erefiilty attended to, "may deem £ 


favor the ſame notion; for. the limitation was 


and not to iſſue Falz but Lord Nottingham's 8 own account of it 
Hes} knit in the fel opinion, ti gave, he whideted the brd 


. he ein the ta wake.” abit that in” tue final Uecifioti 


= acquicled in the f pinion Sk alk ne Judges” partly upon the 


_Eonhideration! of ddd the Word cee as ehh 
I valent under all the el crettüſtanees of the cafe (0 Bear of the 
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=_ FEY _ body: 214 Thetefta-tie ea 40; ;toncede; that -a-Jimic ation 
— c of de ctuſt of a Term without: ay Quolifieatian) aſter a0 
= imereſt in the nature of an eſtate tai * not b 
a doctrine; he never appears to have er and which: the Pg 
preſsly approves, both in chis Pr olegomena ARE his Ts _ 
in The- Dube Norfolk eaſes wo SIT: ME N eee wh 
KA & RANG es; Aka SEE oe ik SSA 
© But wher e-a-Deviſe over of eee a an eſtate for 
Ales it was more than adjudged good ſoon, after - th Reſtoration, 
| The-dodrine was extended s little farther; for a limitation o 
ol the ttuſt of a Term was allowed after two co-- iſting lives. 
This was decreed by Lord Clarendom upon the joint opinion af 


; Faster ad Bridgeman; and ep err Obief 


while he prefides' Ins: the Court of Com mon- Pless, in four vor 

| Juraes, Which I have. The caſe is alſo teported in Lord Netting- 

bam s Manuſcript Prolegonienas; Lord ec upon the xebear- 

ag reverſed the former decree. According to. Lord. Notting, 

bum 8 Report .it was reſolxed, 1 5 That A ae Term to 

1 ſeveral perſons in remainder, one after another, if il they be wm 
ER Ez alive together, is g 00d; and doth in ng ſort tend 
= the perpetuity; of a chu r Se Sack. ee iv 
S but. for 11e; Bed iger 
tr but ot e i aig be, if FI 1 er was imite 1 1 
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Lord Brid man's report of the<aſe <onfirms this account ;_ex- 


cept that he repreſents the;opioion- 2s. coming from himſelf and 
the Chief Baron, and Lord Chief] aſtice Forſter. as only Seng Vn 
wing it. The Phraſe, that. « the candles are all lighted, at, once, 
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which has been current ever ſiace, 2M ny SHES. ag, as Lord ; 
= HA. giant a1 TT 
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"pies even N added, to 3 Eceutory 1 Dexi iſe 
of A Term, from ,one-to ſeveral lives, did. not quite ſera e the mats 


We 


ter as to Terms for Leafs, On the contrary in the 1 latter nd of 
the reign of Gbarles- IL; the controverly. Was. revived, w with, 4 great 7 
heat in Tbe Duke. Ace s cafe, ſomeimes called The Caſe of 
Perpetuities, 3 "Ch. Ca. 1 2 Ch. "Rep. 229 j 2 Freem. TH. 85 | 


Pol. 22 33 5"und 2050 Sauen in han Man eri b 
"a4 © | * wy | | 8 7 2 25 ö 


ports - gives roy own' und bis Adliverit ug Kits! 16a tent in 
favour of the tru 


Juſtices and the Chief Baron againſt” it. The great firength'of 


"he caſe agtanſt the truft was, that the truſt to attend the inheri- 25 
Be tance, while Lord Maltravers of any of his iſſue male Vas Rving, 


might de deemed equivalent to x limitation in aft for him in el 
male; ald fo it might be confidered as à Rinithtict' "over after a 


neſted remainder in tail male; and thetefore after 4 fatlure”of ide 


generally. © Had the Judges been content with that mode fe rea- 
ning, Lord Nottingham would have had left opportunity of ob 
Jjecting the fallacy of their reaſ6ning ; : and in that conſideration 
of the caſe various authorities, and particularly Child 9. "Batthy. 


upon which the Judges greatly relied, ſeemed to preſs hard agent 


the Lord Chancellor. But the Judges took a larger ſrope. From 
tbeir diſlike of the doctrine of Executory Depiſe and their zeal 


„ after -hearing the*s wes Fry the two Ohicf 3 om 


: to ſtop i its progreſs they declaimed : at large againſt Executory De- 


4 viſes, as leading to perpetuities ; and though” they did not abſy- 


| kately deny the legality of Eeetutofy Deviles of inberitance, Jet 1 


_they infifted upon ſome grounds, | which ſeemed? to ambunt | to 7 
2 cluding. their ibfluence over terms for 5 "years, .and Fog | 


- tended to impeach the caſes of Manning and Lampet, 5 and 0 rer 


; vive the doctrine, which thoſe caſes had in 1 great, 'mealure "= 
ploded. This gave great advantage to Lord Nottingham,” ; and he 
availed bimſelf of it. On the one hand he treated the, caſe. AS in 


: effect only an Executory Truſt 


of: a Term, upon the contingency 0 of 


. a life i in being; that i js, the death of Lord Maltravers . without 1 


0 leaving flue in che life-time of his broth er, the duke; and &, 2 


Þ : the Previous truſt of "attendance. upon the. eſtate tail of Lord 
| Maliravers was no material part of the caſe,” be. did not. dwell 


RIEL '> 


_ upon. it; kor, excluſive of his Particular. obſervations. n e 


- v. Henn, 5 Which was mainly relied on againſt, him, he, ſaree 


| mare than hinted, that: 17 Mattravers's infanity delivered. the 


. from the objection of a previous, ſtate Bil On the, other - 


band, in every other. branch of the argument, viz. in anſwering ; 


| +All giber objeRions the jruſt of he term, lach ces the .xilty of 


F 22 — double. conti vgeneya..the; wppoſitinn, of , perpetyity, 

2 en clear h che contingency. Wag only; the fingle. life of; Lord 

= Maltravers as and time for. the birth of a poſthumons ſon to him, 

2 FE £0 * appearance 0 Ts er on. that. ; ACCOUNT, he, Was full and 

|  . convincing; he argued hi ke a mag 2 he ene 
Wu n ppone: 


"which his opponents had te orted; and, 
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1 that; 2 of- the objection from * We of 
the previous truſt of attendance upon a veſted remainder in tail 
1 to ſuch. a previous remainder. itſelf, which, Lconceive how- 
ever, was the real pinch of the caſe, both the reaſon of the thing. 
_ andthe ſtrength of the authorities were with him. : Accordingly 

in June 1682 he made a decree.ſuſtaining the truſts of the term. 
Aſter bis death in November following upon a Bill of review that 
deeree was reverſed. by Lord North, then Lord Keeper; but upon 
an appeal to the Houſe of Lords the decree of Lord North. was | 


| reverſed, and. that of Lord Kang reed in 0 1685; ; 


| of the 1 2 of the Jive » was, chat! Mis were. i £7 ſub⸗ 
je& with inheritance to Executory Deviſe and to truſts of the 
5 ſame pature. It was alſo thought to be within the principle of 

the devree, chat Fry long as a ſtrict ſettlement of any, ſpecies of 
0] property by Executory, Deviſe or by truſts of the fame. nature 
did not exceed the ordinary time for barri ng. a regular intail by 
eſtates for life with. remainder i in, tail to an unborn child, which 
is, when ſuch! child ſhould attain the age of . it eu 2 
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be. conhidered 3 as | allowable. 4 „ E 
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oh is Ie: bb 4 Pre ele ſs wy fog Lets, lor 1 : 
a of 'providing | portions. for, children under the truſts of ſuch | 
terms, 10 the extent of Fe) in being and | twenty-one years after- 

D wat and at length ſuch practice was "made the chief ground, 


6 iy, of Hardwicke preſi ded in the court of King's » Bench, 


of 18 f. Ertending Executory Deyile of inheritance | in the fame man- : 
ner ; the practice? as to bein for years thus aſlifling the exten- 
Med of "Execttory E Deviſe r inheritance, as the precedents of 
Exediitory Devile of igheritance had before affiſted to eſtabliſh 
| ner 198 7 of Terms for” Years, 5 e 5 | 
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* Bat Lord wet jam” forefaw' the petit "of furure! FIN 
of Executory Deviſe; and baving ſupported” it to A * 
tent by an exerciſe of judicial diſcretion, upon the principle. of 
<onvenicnce,! he” took care in nie eloquent judgment to have | it 
wal underſtood, that a ri right was. reſeryed to the Courts by 2 


Tike* TE of Judicial diſcretion to prevent e 2 His 
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eſpecially in ee, — in eee it GOES. muck 
depend- upon an exerciſe of the power of control thus referved;' 
As the manuſeript of Lord Nottingham s' own Reports ſtates his w 
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« every chere, when any ticonvenichct appears; Ho whete, before. 


It is not yet reſolved; what are the utmoſt bound or Mag 
4 contingent fee upon a fee; and it is not "neceſſary 50 dedate” 


« har are ile utmoſt beunde te a Fpringing"traft of à Term. 


Whenſdever the bounds of reaſon or convenience” are exceeded, 


he law will N d pr ale Þ „„ ee e een 
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As 10 Wentety Deviſes of chattels perſonal. the conteo 
ul ſome degree continued even after the cloſe of the diſpute with 
reſpect to Terms for Years) The doctrine of ancient times nude 
à ſubtle diſtin on between deviſing the chattel itſelf and de- 

viſing the uſe or occupation;of it If the gift or Deviſe was or 
the chattel itſelf only fer an; bpur, 1. operated for ever; And 

wholly paſſed the property; ſo that che donee or legatee might 
give, dell, or ;diſpoſe, of, iti and any Hmitation over was | void 
but if the Deviſe was of the uſecor dceupation of chattel to due 
for life, and upon bis death to another; the executor aſſenting to 
_ the-legaey, it Was ſaid, that the. firſt-taker had only ſuch uſe and 
occupation; andl after his death the other had the property 
| This Aiſtioction is ſtated by ook. 
he repteſentszit as Agreed in the time of Henry VIIL- and. E 


, Abri tit Deviſe, pl. 133 and! 


and VI. tobe good law ii and refers to the Year Book, 37 Hen: 6. 


30. How the diſtingion was-overruled as to chattels real has be en 
ſtateda but it ſeems to have furvived ſome time longer ts (0 ate 


tels perſonal. In Hide u. Purrutt, 1 ER Wrms. 2? & 3 Vern, 337. 2 


Baron Potur lb ſitting fot Lord Samert treated the point ſo ſeriou 


a8 N reſerve ite for his -Lordſhip,: Lord · Somers even tock time ws 


conſider it hut at length held the Deviſe over good; and from 

that time it ſeems: to have been treated as fully ſettled, that — 
ſonal chattels ate liable to Executory Deviſe in like manner as 
chattels real. In that way Lord Marclegfeld in Tien v. Ti Nr, 
and Upzeell y. Halſeyy 1 B. N. 500. 6515 ſeems. to advert to the 
dodrine as not longer queſtionable. Accordingly alſo i in Sabbarrom 


W e 383. ch. Lord e wth 


| i296 % . | 9 55 * . 5 Court 


E abs rt of Kin n. nn undd of 
11 Rock, an de See leb n pen doubt whether the 
E Tang: latter ſhould-nor'follow the intail ofthe fornier;-the cab a8 appears 

3 . rom the report of it in Auure me, n= argued; in the Court of 
| King's 8 Bench as an Executory Deviſe dependiag upon the ex. 
33 at n of a neee nad ſen wo] 7 
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= 1 ne sl r en hos n gi Os 0 * 
Ihe. firſt inference. 9 — this hiſtory of eee eee 
BZ IF nn it appears to. be, not a genuine, :antienty.branch-of our law, | 
but an indulged ſuperinduction to it ; nd eee, e of WM 
our general ſyſtem, but an excreſeence ] hot a ſtrictiy regular A 
f ſpecies of intail, but a permitted, irreguls ar n af ſettlement; 
not a legitimate offspring of our Common Law, but a privilege 
op gradually inſinuated into our Juriſprudence. It operates by 
_  exrating)! future eſtates and inteteſts of every kind, Freehold as 
Well as chattels, im a way not endured by our GemO Law, in- 
conſiſtent with the ſolemnity of its forms and Wich Welten 
the rules, be Courts have by an ettereiſg of diferetien intfdduced 
to circumſeribe this mode of creating eſtates, would have af- 
forded an opportunity of making inheritinge und frechöld almoſt 
cer ungertaih and precarious, and of thakitig" property! almoſt 
© eternally; unalienable. The rule Waltl eng a Felbeld te 
Nature makes it impoſſible ſo to bteste à frecheld- by any com- 
mon law conveyante ; and a8 to any leſs eſtate, Terms for 
; Tears were antiently rather ubnttacts than eſtates; and even 
5 now. future intereſts bannot be created id chattels real and 
Y jerſonal ; except. thtough the medium of >Executory'Devile aud 
truſts. | Exeeutory Deviſe is full 16: fer bondidered! a8 l privilege, 
=_— ſo much disfavor is till ſhewn tom it, whüt u rule Has prevailed 
: 8 3 ever ſiner its introduction againſt conſtruſug an) eſtate as ope - 
| rating by Exegutary Deviſe, where it ran take eff by remain 
der. This rule is pafticulatly mentioned by Loſd Hate in 
 Parefoy;v. Regent, 4 ann. 388, audb hu bern fine uded upon 
in; a variety of caſes, of *which ſows! of che pfihcipler are enu- 
merated in the, beginning ef Fru¹I u Exeratory DewiHt. EVen 
Lord Mansfield, bo was not indiſpoſed to ethancipate! the on 
ſttruction of wills from dat ing like technical reſteaidr, C- 
KF 1 55 feſfed i in Goodtitle,v. Billington, Dosi. 729, that ſuch .vlearly was 
=_:: -* the; rule; and Lord Kenyon in Dor v. Margan, 4 Nm Rep. 
1 . 563. goes the length of ſaying,” ot if ever chere exiſted 


1 1 ex 
againſt reſorting to, Execudo ry Deviſe, where remainder can operate, 
Exegutory Deviſe is. pon the whole an irregular ſpe i. eh, 
entail, little countenanced bill ſome years. after the reign of 'w 
r VIII., and not thoroughly 1: 


does not much differ from what Lord Kenyoh ſays, 3 Term 
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Nerz, this indulgence. og from. 5 exerciſe - 7 dias 
Lion "by the Judges, for the ſake. of general convenience. The 
* Statutes of Uſes and of Wills, might indeed lead to Executory De- 
viſes: but the eftablichment | of "them, ſeems, to be: more pro- ö 
periy referable to the Judges themſelves. - A At the. ntmolt. thele 
Statute. can only be conhidered a as affording : a better opportunity 


of permitting them; for certainly there is nothing 40... thoſe 


I Wee; OE ANY others proſeſſing to introduce them, ſtill leſs mak- i 
Fegulaniog. « of them. This n of ſtating the organiza- : 
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N 
n * 2 2 13 


; 1 
* % 
, 377170 -4, 2 T0 


Farther, Fr q 1 of i time y the Côstingeney was che 


FW e Which the diſeretion of Ne, 11 8 
> * IV. 9 | HS 1 85 


e ption, it is 1 which b-Lotd Hus la agen 


Axed even for. inheritance; «ll 
Pelle v. Brown in the 17th year of James I.; and this account 


0 * 1 Wen was Wa in the eee | of 5 


$77 


nete. 


ror 1 ir ecm ode of wo 1 — lte with Sls 10 
oy bcberg Was zal "Uavighters id tell inhibiitarices may be Kept un 


oe 


48, HMieddble; itt order to prevent entail by Exec 


Kaner than em 


Wo 3 6:87 yu '& Hrg. 4E 4h Ft) Tha 2 


« — 5 
ene 7% 5 KL 8 * 1 ; 
* 1 dl Us, 1 OY £ y 7 A . , * * F ' ? 


4 "tn hz) explaining ite be pthc if ich Courts of 
480 Equity have erected a ane 1 Debile and 


FS > 7 170 
* 


Truſts of the ſame nature, I only expreſs what many years ago 1 


ſtated upon this ſubject, firſt,” by a Rot: in the New Edition of 


15 Cale po Littleton (e, and ſome Fears afterwards it in my afgyment 


in | Wicker V. "Mitfor d, which is in a volume of Law Hacke, 1 pub- 


Ak | of 2 


liſhed in 1788 b Lord "Kenyon alſo in Long v. Blackall « con- | 


(ders the principle of the boundary of Executory Devile in 
the ſame way; and Lord Mangfeld in'a caſe taken _ 9 


| manyſeript note, of Mr. Francis Kale, bagnd Wale fo 
fame n manner, e, e 


q &% 8 r "Tu" f A : 
3 FEW: 2 $9 > & 2.4 7. 2 : 9 * FW EE #1 1 
Y 44A). e. i „)) 10 


ons 3 WR: is 


int * 45 here is ha is il Pp the 
of fartber exereiling their diſcretion for che ſame purpoſe, 
to prevent all material inconvenietice from permitting comgnth 


| . Deviſez whenever caſes pregnant with any great evil ſhall pro- 
"woke it. "TE principle of general convenience atid / general 
_wility, upon Which Executopy Deviſe was firſt introduced and 


ſanctioned, and afterwards limited and controlled, imports, That 
80 employ the permiſſion of Executory Deviſe againſt general 


convenience and general utility is an abuſe of the permiſſion. 
It. imports alſo, that Executory Deviſe muſt continue ſubject 
to de control of the Courts: otherwiſe the principle might be- 
dome dormant, and the Courts would not be adequate to pre- 


vent new abuſes; and thoſe only, which have already occurred, 


| would, be 42 "8" B Lord Mein a "am, the great patron of. 
Executory Deviſe, conſidered it in The Duke of Norfoll's gl. 
The practice of the Courts from the firſt introduction of Execu- | 
| tory Deviſe imports the ſame. The preſent boundary was not 
he effect of one exereiſe of diſcretion: the limits were from 
_ time to time enlarged. and contracted, as the caſes and publie 


convenience demanded; and it required above a century it 


F# 1 1 


1 


395 bs) Ge, Lie, 20. 4. 2 65 8 * pp 2] 


18 „ x " 
* | i 7 : * 


* 


cu "A Deviſe going 
by Reminders 3 Pati Wie WE. r of 1. 3-2», EE 5 5 


. LN 5 - 
x 1 * * 
5 1 A d 
> 2 2 3 


OA. Hitherto Te inconvenience, againſt which the Courts | 
25 )))) eo + 9G >: Fx ooh On 


1 - » £ 
= 8 
I 4 3 
= 2 
= L 
| = 
* 
| - 3 
g , 
6 g 
* 


invention, and with the deepeſt learning and Act 


5 E ; though the conting 


; ade, Teoi/den' and Brown, in Pearſe v. Reeve. In Snow v. 


| | 5 
nes 4 Cha 
ton e es brpetoleg el ** re. 


ſcraining alienation: but there may be other inconveniences of 


higher-order; viz; ſtopping the uſe and enjoyment of property 


2 there may be at leaſt as great a demand upon the Courts 


to LN." hee et ING RIES _ 4 "ſhelter: * 


* | ” ” 
' A 1 * 15 55 1 15 „ x 
- 5 4 ; £ x * 8 * g 
bs a 
2 * 


r ax] 9 K er + 
bps 5 iS; Wi . 64 4. e Me 45 * 5 


Obe other inference i 16% w_ d rix 


7 3 * 


Judges and Lawyers. In Pelli v. Brown Judge Daderidge i 


550 —_ 97 1 
Deviſe a vaſt jealouſy of its | liability to abuſe and a great reluctance 


\ do extend its, limits have prevailed. among ſome of our gate 


a | 
— 


Türt tus 
l 


. 
Wooy ee 


veighed zealoully, againſt Executory Deviſe, as A, very dangerous 


Itt neſs. endea- 


voured to top its progreſs. by ſubjecting it to Common Re- a 


covery. In Child v. Bailey, only two years afterwards, the 
ſame Court of. King's Bench, that had ſo ven allowed er 


_ tory: Deviſe- of Inheritance, refuſed, it und voc for a term for 

ney was not more reſtrained i in the 
eher, and words. of -inheritance equally fal. 
; 8 Pas in both. Upon a. Writ of error in the Exchequer-Cham- 
vas affirmed by Lord Hobart and {ix Judges 

out of ſeven. The manner, in which Sir Gefney, Balmer re 
ports the affirmation, Palm. 333. ſhews in a ſtriking manner 
_ :great apprekienſic 
pears in Jones Report. They ſeem to have repented going the 
length of Manning's Cafe' and Lampert Caſes obſerving; that 


one caſe than che of 


ber that judgment 


on of ſome vaſt inconvenience. The ſame ap- 


limitations. Strong language againſt the extenſion of Executory | 


Peviſe fell from che Judges in ſubſequent times. Lord Bridg- 


e rig v. Hopkins, 1 Sid. 37. ſeems to doudt, whether, if 


Manning's | Cafe was to be adjudged again, ſuch a judgment 


Si, would be given; adding, that the Judges would not extend 


to the ſame effect makes part of the certificate of the three Judges, 


'Gutler Lord Chief Juſtice Kelynge and Mr. Juſtice Windbam ac- 


"cording te, 2 Keb. 1. ſay, they conceived, Executory Deviſe 


"they would not extend; or give any farther latitude to thoſe | 
 .caſes, and that time had diſcovered: the inconvenience! of ſuck | 


had gone, far enough, and it would be dangerous to go farther. | 


Something. of a ſimilar tendency: is attributed · to Mr. Juſtice 


5 in ee A 2 Keb. 4 80 anxious 


watt. pts | . . 1 were 


—_—_— 


Cale in chat 
gt . Judges in The Dute , Norfolks Giſt n 
1 — — 2 extenſion of Executory Deviſes, that they refuſed to terms for 
d, ears what they could not deny to have been ſettled for inherit. 
= — ance; and even Lord Nottingham did not cleim more for the 
= former than was allowed to the latter. After the Revolution, in 
Scatter good v. Edge, Lord Chief Juſtice Treby and Mr. Jaſt. Powel/ 
8 were loud againſt the extenſion, | None, | believe, have avowed | | 
1 Ho Veit ferulnbie to it. Lord Hardtvicie himſelf ant the three 
=— Judges, who joined him in the Certificate finally extending twenty- 
one years beyond lives in being to the conmiugericy of Executory 
Deviſe of Inheritance, expreſſed themſelves upon that occaſion, 
aus if they. thought, they were bound to diſavow all intention of 
extending Executory Deviſe: 80 ſcrupulous was your Lordſhip 
in Lang v. Blaclall, leſt Executory Deviſe ſhould be extended 
. the eſtabliſhed 1imits, that you would not even decree 
the allowance of time for a poſthumous child, where the Execu- 
| _ tory Deviſe began with a child en ventre Ja mere, and might have 
eeeucled in che ſame way, without having firſt the opinion of a 
8 _ -Court of Law, Whether ſich double allowance 6f time for a poſt- 
-humons child was allowable *' a point, which However ſeems at 


his moment not to have be 3 e nen „or, 1 i was dif- 
cu * "08 fully adjudged." / e, TSR. 8 cla e OL, ag 


WOE 


ic e illi „ 
Fe 307 general bead def imputation dne the Truſts of 
this will is, that the beneficial truſts, which the Teſtator ap- 
It points to! begin, when his previous truſt of accumulation is ts 


an are e een 8 too neh of eme and 


35 * 177 A$ 22; 1419 + I 13 6 veins: 7 FN N. 


* 
14 


* . . IS 9001 14 oy Jt; [2 | | 
3 1 in the foals, 75 0 of. Mr, "Bradlg's 80 wt, GG 
1 Vain and fanciful. preduction facunk under the inſtant reproba- 


tion of Lord Teurlow, there was never an; example of ſo ſtudied 
ardefign- of experiment upon the latitude: of Executory Deviſe, 
ſuch a deliberate tampering with che Law of Truſt and Executory 
Deviſe, in order to combine accumulation with Executory Deviſe, 
to make them commenſurate, and to render both ſubſervient to 
a protracted excluſion” of all uſe of property beyond adding to 
its own bulk. The teſtator takes ſeven alaſſes of lives for the 
Auration of his accumulating project, furniſhing ſix exiſting 
dives ;_ which; conſidering, that he was in perfect health at the 


A of his «uh * dar his three * were * . 


hy N | . 
XL : | 4 1 p 0 
. = - 4 
5 = : : y F 1 
pun 41 % \ wy 
9 C A = * - 4A 4 £ >. \ l pl , 


{| 
+ < * 
& DR 1 U ih Wy W 5 
of Gs 4 
* 
= & 
* 3 % — 


2 5 1 = | 
Nies u Ehan 

have 60 iutrealed to 4 much Sreitet number.” "4 
piration of all the Nes, till convertient 'putchales of fand et be 
found, inſtead of direQing, that the intereſt and dividends ſhould 


de applied,” as the rents and profits 'of the land, if” Purchaſed, 
out Be applicable,” he Fequires aft accumülatiön of the ml 


Ws, 14 140. 
the ex- 


— 


to'be purchaſed winder the truft (e.. ee, * 
den e ene Beet in e ee een bene 20” are 
Este ef the limits of Exceutory Deviſe thay be pee 
tcheſe Tri 64h fit different tree 5 e en ene 004 ns. 0 
eee 0 e , orient} HT ae FAIR oh or 
Aſt, The contingeney, till aki as the betic 
ficial· truſts are prevented from beginning, is partly upon d gene- 
val foilure of iſſus ; or at leaſt ibeludes che lives'of bort gründ- 
children of the Teſtator indefit 
* Belt ingot | e n ats SO PIROTEIRTS 10 © THE +6 
rer. A ov ee e 26 Hives i 
nal bo bor any time within: ewentys 


4 bay Ver ee i e e eee 


oy 


2 
2 
* 


FA 


1 


\ 


1 be. 


5 
FE 


pr ILY 


Zalx, At, lea the e coptingeney adds to re WN 
| ofj iſſue in che womb at the death, . 4 T. 
1 allowed by the lam of A -ULOTry,. Ly 


S617 nc); 9 phe mY WP 


— £006 e 991 n 29 We 3 © TA «oy wider - 


2 : 5 


.-4thly, The contin 


FA 
l. 


| commencement: of the truſt of "accumulation, and th 
IT: at the cloſe of 1 it; 3 


* 


3 T he will: nominates . Fa hy: nomad — of * 1 
begecdel truſts i in an extent and i in a manner not ronkiſtont with | 


"the: wich ſpirit ofghe x ae x ee Pers 64 hee 


* 
N „ « 


*Y 


8 1 : 7 | * 8 
* 98 eq = 12 Th 4 18 15 . ww 7 8 7 * 4 L 15 705 E v) 75 785 
% N 
£4 


1 Gh, Tbe will cominues abe accumulation, al 3 to 
pu rchaſed with the reſidu a 


_ 40066) enn bfiried. bit {hate 
oll eren vill, where there is 8 direQion is; lay ou an accamulating fund of prineipel 


and intereſt 3 in land ; z At is, alyays i in this Way.; that, till the . purchaſe. can be made, the 


money 1s to be accumulated : where an accumulating ſund is to be made the ground of 
putchale;/ che iüterell and dividends,” till'the purchaſe is made, are never directed to go 


to the, perſon, who would! be entitled a0 cht Note ad R : 


; "—_ it is elbe, * mould. 
1b 5 | . * IP, 


* 


and "dividends'in ihe fame männer as the rents and profits of the 


** of future fong uf the Teſtator's 


11 e e en eee mort ne ee 20161 ; 


ineludes Aa Jobe ah 457, in , 
.caſe of A poſthumous child: 5 vi. one expreſaly i in le. outſet ” | "2 


FX periooal ofiate. thall ba. ad 


Thr ve Us- 
on 
+ Vs: "ra 


7oon FOR». - 


cg Ow Wer, R 


HE 1 
+0809" © 
"4: 


* Y eng: 8 
eee 7 


3 


le 1 0 No be Bas f f e 44 et eee 15 r "a 


The 99 45 os theſe ens depe Kb * 195 AP i the 
reltriftive. words. If they are conſtrued As, applying merely to 


the ſexenth claſs, t the four, claſſes. immediately; preceding. will be 


44 


left unqualified and unguarded. in point of time; vig. the third, 


fourth, fifth, and ſixth, claſſes; or at leaſt the third. For fuch 


bo teſtgmentary diſpoſitions no fauotable interpretation is tor be ex- 
pected. The ſtrict rule of conf 


to r ſeventh-c e The reſtrictive worde ate not neceſſary to 


ruction confines the r. 


- i, fall therefore exadl within the rule; 3 relate 


trates it by caſes from the Tear Books and Dyer.” NV AN 


to de laſt antecedent, unleſs che ſenſe is impeded! or obſtrücted. 
The rule al proximum anteceumtem fiat nelatiꝰ is not merely 


A rule of grammar, but alſo à rule of legal conſtruction. In 


5 Mais with the proper qualification, &* 2116 impediatur ſe; 
la lou 


: tranſeribes it in his profound Diſcourſe upon Dau 


# Book g Hen. 6. 281 u. it 


it is given in argument, 46 — 


. 127 Judge Brown cites the rule; and Sir Henry Finch 


5 8, and illu{- 


3 and: Wi. nie , Makims, 10, "give. the rule, „and Exethplify 'the 


application of it in the ſame manner. A 00 the Taſtahces, in 


which the Courts have acted upon the rule, the cafe of indiet· 


ment, 9 Edw. 4 48. 9., the caſe of reſtrictive words in a grant 


veep thes,” "Gro. ge am. "48, the "aſe" of Cobenants in "Littleton's 


the ae ing in Ane wine 


n the return 104 4 mr in 


Lore "Holt 4h, are all & acc of 


71 2 0 210 1 


the application of 1 It. 


The Anguge of the 


ilt is not DRY as to "afford be | 


opper bine of applying the reſtrictive words to the firſt and 
ſecond claſſes. As to them, one patt of "the reſtrictive words is 


nugatory, and it is not poſſible to apply the other part. Beſides, 


3s RI of the two firſt claſſes there is not any word 
leading to +0! a cont 


nection with the reſtrictive Wbrds: the omiſſion 
of the a « ſuch” as to thoſe claſſes amounting to a diſeonnec- 
tion; and thaugh the word 4 not only ſatisfies the word 


m furl 1 in the Ne, five daiſes, but renders the applica- 2 


ö | - ; | 8 0 6 * 1 9 * 
wn 3 6 1 3 2 | 5 , 


+ 9 


tio n of 4 ach to * ar! a ſecond: time, in. the reſtrictive words, 
1 at leaſt ſomewhat more than ti idiom * e W 0 E- 


- 
; , 6 5 vip? 8 
. , 4 a e Y * vo 
? 4 * h 


eine n c 


Ani, vet i. gives an opponunithe dee of cent the $59 # 
| ceſtriftive. words with the prior clalles: But the tO fft Sale 1 ce _ 
being thus diſconnected from the reſtriction lead in Tome” e 6. 9 f 
5 gree to the 2 ud he" W . 1 2 del t ; 6 we . "2 
excluded _ Sy oe e "491,98 eee wtf. Wen bf 


1's ao Es 
* * 1 * the | 1 
£77 39} 1 10 7 79 it 
d = 1 | 
1811 EY 25 offer 46 & 42 12 LY J : g 1 
92 


1 ' 7 1 
E $5 143? i Vs 1 


P Zaly, There 28 barely an por een r e tlie 1 e 1 1 I 
tive words to the third claſs; and the lett r of the will is con- | 


Giderably againſt ſuch application, "aid "th6"pirit fall more 155 ö 
The deſcription is complete” in itſelf; the® Word ebe bein 3 3 
ſatisſied by the word an in the fame deſcription.” At the ſame N 3 
dime T admit, there is a/p6Mbllity” of applying the latter” word to, bY 

' the former a ſecond titme; tough nüt aue aoording 'to 1 the „ 1 
idiom of our language” without the intermediate confanckton 1 4 
Anne. I If the words of keſtriction trdrtiediarely "Followed that, . A 
claſs, ſuch as spplicadich ut teat apf f6aches't6 bad En , That 5 FH 1 

| however in 1 vill would or be the Teatt'ob Velos. „ 
each, oftheex- 5 „ 1 

e words m mig bt f 

wir ye. as alſo + ls reddengh. 4 800 ja 3 1 

rit che resten muſt be 3 

£1230, AVWe 3 5 1 

2 at the ate of the | 3 

2 | W420 HED L 
5 will, and both parts ton fs ve But, 301 thy 7 will ſtands #7 1 
mis quite different“ Between the third Cats 3 6 ge | f 
there ate three other Elüſſes, each 'ſ6 oth A1 as 0 ib | ö 5 5 N 1 
paint of language ull"neceſſiry'6f*ipplying a 0 on to them h 
Many iffievlties ate to be"overcoine firſt, the pr pr clump | 3 
tte rule, dd 'iproximim "anterbdentem fat relatio, n in ? 4 
Pr - then” the "difficulty! of viewing, that, the, x A 


| 1 he-diffculty-From "tis double contents of the third 00 and, 
- the double' contents of xt e reſtpitive cauſe; for It is 18 mot 'polible to; | 


_ apply mo re than one half of the entire Tce words 30 one 


re. Half af the third claſs. Therefo 7 750 


te it 1s necellary to divide, and, | 
apply. che rule reddends" finigula fi. guts.” 4% For hat purpoſe, very, 5 
detiſive evi 


| be, hat it 18 demanded by the ual e 


ſkovld' be extracted from the” reſt of the will. "But the i fanguage,of 


che other Parts Ef the" Will by ho means _affords. that; And, the , 
ſpirit of the whole purpoſe more firongly oppoſes it; a ang bes, 


. the moſt rigid'obſervatice” of the tne rules of 1 e WW 


; 055 e 22 E 
216 oo Na * — e Ty ROE | 


F 7 er 2 | Wes + . Ha 1 % | 75 2 
" of 4 * 4 fol. KIFJ Lo < 15 * 
2 Ke "P73 , F \ Fe. in 3 * $55 22 CE Ts $4375. x 1 4 
Y * Nen %a e «Bs 7 FI Al. 4 1 * | l Sq = * 
2 1 £4 . e — k 7 
04 7 rh, 96 FLA | {> 5 | * 
: , 9 : 
: 4 
* 
\ 3 ' 
Ur . s * % 4 p 7 # 
' 5 N 1 1 N f 
* * L ”— 
: 


1 rags, A 4 wy 3 20 to he faurthic Fs wat; ale thers 
= 3 Wh is, 50 enongh 10 indueeſ a relaxation: from tlie ſtrick rule of te- 

RE _ ferring, to the laſt antecedent; arid ſo confifiing the reftriQtion to 
1 e, the ſeventh, Ghats... There ere only two diſtitctione im their fa. 
vor: firſt, that they are nearer to the reſtrictive words than the 
=_ third claſs; (which: 3 is of ſmall conſideration); ſecondly, that all 
the. reſtrictjve Words may be properly applied to them. But 

with that, allowance the remainder; of, the . 'that has 

been, uſed with regard to the third-dlafs,. applies to the fou 

, and ſx claſſes. Hani ai e 12 ein {19919 Ms 13S - 


* 4 


9 ** wes 4 , K 
2 YL} 95 7: lic [13186 © erm "T7 13 Bis 1 % 1 1 5 +1 [1 vt N 


OT eee e the: lite of Etna Deviſe 
ari 5 15 e e IN lieh. then t ator has expreſſed the 
[ in r part of, the reſtriftive Fords ade. the ſeveũth claſs. 


FI 50% 


y the Horde,“ 245 \ born. in wat >, od 6 


{ex $5) 


THe lima qilemuatas he meant . mere 
. Iy 1 x ede ag fand: bel in in the-womb' at his death, 
1 the vie, does not; ie. But ir hs ; and in ny 
A ane diess it 48 quite « current, to cenſider ty-one 
Fears. a ter lives in, being. ag. the; 8 od 3 is; 
whether Sf not mean to. ineludg the lives f aläſſue af fu. 


8 
*r 5 


Senn 


0 rüre- fon 0s of 125 two younger ons, horn Within wentycc ; 

after bin own ceaſe, - I it js ancexc ola of ee 

flo iche 71 does not on the twenty one, yeah a8 -4 time for 

aviſtipt ying by Raf | extond:Executory.Deviſe upon, Hie cannot 
3 taper oled to x cler,to. the, birth aß Inde of che-futute ſons of 
„ of pig cn ns 'vithin, gue time time after his own» daccaſe, except 
. > a VN [LF 19 th 9 boy 4 l Executpry Deviſe, and thereby 
35 = IOW arther « Ext :nlion. to; the cruſt of accumulation. It 


<did's Hot bes + with, a view. to the birth of a poſthumous child in 


1 < | $4141 40 244k , 
| Tl 600 of le legitimacy j for the reference 4s to the birth of the 


: chit ; of 6 Pn, Nor could it be with a view to, the benefit 

1 of 1 "us born to. future ſons of any of his ſons in due time after: 
Walk ; for the propoſed. purpoſe is to exclude ſuch iſſue. 
The ae d therefore, being to extend” the tri Vit was natural 
for bim to Joo to the twenty-one venrs. His anxiety Was to 
gain a new  ſaccellion of lives for his truſt. . Lives of children in 
the we tab” at his death Was. ſcarce an ohject "Beſides, if poſt⸗ 
humos s children may be made uſe of for the mere purpoſe of: 
extend, "Excoutory. Deriſe to the life of- a child in the womb 
a tlie Teſtator's. (death, which thoſe; Who lock f no farther than 
the letter a f urface of. Enqcuerp a may ſuppoſe, but 


9 he : Con by 10 : : wo, uns 


* 


n 


21. 


its N whind ty 

Aueh h n dad, * 0 dot Wold in, it ii ant i 
mention the poſthitns us iſſue ot" Fitts "grandſons; 4 no ſpe- 8 
cial words were requiſſte; för Whers"a poi cue ann is a At 


wmuitole under a BRecudty DeVile, Ke Wh In as à child fn 4 
by the ecnftructiom of law. But I the Feftatot meant the 
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oeh: ole vente, pate words were” Hecelaty'j "Wd it was mg 


turul for ſuch Teſtator to have ſüch Poren dead withoat Kt al 


 ninderſtanditg Mimm it is ſcarce to be ketounted" Tot; "that he mould 
extend his comprehenſion © of ile Bbtn in dae time af er this 

death 4 ehe iſſue” 6f his future gratdbitdren ; For it was extra= - 
i vagant to ſuppoſe, he ſhould live to * His fükute grat tdlons mar- OE. 
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e this dint of aun we köfltrüe bel aud 
Ll RY in Seer! it might be too tuch to impiite tö a reftatot Up 


grounds, though probable, not deciſive, "att lteþat” infentivh. | 


On che contary it is the general office bf Jeldieliuce to labout de 


fave au Exetntory Deviſe by "the wot Ravarabis” conf 11 Fr 765 


But every prefumptiofi Sught to be made againiff 1 views ti 
deer Wis Tela 1 Dar n Fate 


e bos. nzod. ee 764 eee ee ode 204 me 


Te Third ods Rad of hs Howl te bn the ßer 


2 F e that the Teſtator did not mean by iſſue born to che perſons 


deſeribed im due time after his deceaſe all thöſe, Who Holde come 


into exiſtence within twenty-otte years Abele, but merely 


iſſus in thie wol at His death. In this" ſenſe there are objec. 
tions beiti toftlle nätüre and exteflt of His: 'Purpile, / As to the 
nature of tlie purpoſe, tlie addition” of the'tinie for the birth of a = 


poſthumous child is only allowable to give effect to A Debiſe in 


favbr of ſuch hn, of to ſome other perſon in che event of his 


deing born or not Tt general it Has Bee? for the fake 6 
child him 


Prehende iſſue in the wol ar! his death, ic düttes of "atiothie 


and alto to prolong: the excluſibm of e 
to prolong tlie term of aceumuldtion. This ig ab abuſe of the 
_ extenſion of the contugency of Exiutory Devite" "to Be 


elf. But the purpoſe; för which! this Teſtator thts 


bind di to extlude the poſthutrious' child“ from” enje Gn 
very” othet perſon, in order 


for the birth of a poſthutous chill; Which wit not conceded bd 


 forſuch/apurpoſe? ba i nd ce 4 well 2s 10 the pole "ir 
Hassee Kicei00ry Devi? dafl de Phaidhd'l the way? 


ny acc tibn for * edhventence. * 
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3 the time would be extended into an allowance c 


1 of all the various perſ 
5 four following claſſes, « of lives z which tends wonderfully to mul- 


ite in Chant . 
"At ** ns of the Teſtator' s. purpoſe in ec . 
mus children, the extenſion allowed to the caſe of a poſthumous 
child proceeds upon the ſuppoſition of only adding nine or ten 
months after 4 life in being, as a laſt or farther link to the chain; 
that is, the time allowed by Law for a woman's: going with child 
5 ter ber byſbang s. s deceaſe. To that effect is Lord Kenyon's 
language in Long. Fe. _Blackall;. Bot this. Teſtator not content 
with. the fraction of a year for. the birth of a Poſthumous: child 
bit takes that fraction, and then adds the life of. the poſthumous 
child as a new life for prolongation, of. his truſt. of accumulation, 
and conſequently of. his. Executory Deviſes. Beſides, unleſs the 


reſtrictive words are to be conſidered as guarding all ſuch of the 
even claſſes of lives as require their protection, me truſts muſt 


5 fall to the grou 


grour d. Here therefore we have à fight to argue 
2 the will, as intended to comprehend the poſthumous chil- 
ng deſcribed in the third and the 


tiply. the lives through ; the medium of. poſthumous ue; and 
the liyes of. fix 
exiſting perſons. and of an indefigite number of perſons Not ex- 


5 e but who might poſſibly have been born age Hare had 


ve in the, orb the death of the, Toes.” N ds 
i 61109, e e by 214 1 | . 
e F th Charge, of. East. is do . connec ed with. the 
3 The Teſtator begins with taking the nine or ten months, 
with reference to the lives, not of one or two, but of ſix exiſting 
perſons, and an indefinite number of additional perſons, who 
might poſſibiy have been born and have bad iſſue between the 
date of the Will and the death. of the Teſtator; and that, with a 
_ view to gain a new ſucceſſion, of lives for protraQing the truſt . 
ee 3 He agen not indeed res, in e Henabt 


aas 


1 eee — the laſt life: but i it is z the ſame As. if. he 9 
No language from him was, neceſſary to let in e een 
ue, being male deſcendants of his three ſons, at the expiration 
of his truſt of accumulation. . The rule in favour of poſthumous 
children operates of courſe to. let in children en wentre ſa mere, 
i there is no other child to take. Lord Thurlozw in Glarke v. 
Blake, 2 Bro. £L. 0. .320. Fr conſidered it; though. there were 


other children; and the an . 1 whether the 3 
mous s child ſhoulc 
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___ ww n Chancery. 5 2 
0 childret Wie at the death of their father. : 36 E= $4 1 
opinion in Cooper v. Forbes, 2 Bro. C. C. 63. 18 not to the con- 1 


LUs- hs 

N for the words were ſpecial. "Beſides that, it ſeems now to es 1 
be ſettled” 'by Doe v. Gard, 2 H. Black. 399-,. that a child en Wooprony. = 
—_— mere when born, ſhall be pete to ſhare WA children „„ 7 
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ry Jag bY v. Good 6 1 che (a), which 1 wich b beo in The . 
F nner chu. Dong. 470. and in F. arne t Executory Deviſer, accord- 
ing to a manuſcript note of Mr. Francis F imer, Sir F. leteber 
Norton arguing againſt the will obſerved, that it was going farther 
than Stephens v. Stephens ; ; and that in that caſe Executory Deviſe .,- 
was extended to the utmoſt. Lord Mansfield ſaid, that point . = 
well ſettled; that a life in being and twenty-one years afterwards” 


* 9 
* 
52 
7 
* 
2 
I 
# 
. 
— 
* 
* 
1 
* 
5 
a) 
oy 
_ 
EL. - 
4 
4 
1 
* bs 
£ 
4 
+ 
F, 
+ 


is the utmoſt extent for an Executory Debiſe, and is no more than | 
the Common: Law allows in me limi ons; which reſtrain the Ik 1 5 I | 
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: *Suppoling this to bs the ia caſe of a an a Executory Deviſe . 
beginning with a poſthumous. child. and ending with one allo, | 
1 conceive the point 9 be fairly open to argument notwithſtan - 
iag Long v. Blackall.” 1 ſhall be told, the Certificate in that $ 

ceaſe ſanctiens this Win in taking the whole life of the ofthu- 

mous child and in taking the time of geſtation twice z 153 and 4 . = 
agree, that in reſpect of its having been ſent by Four Lordſhip : 2 

5 to the Court of King's Bench for the purpoſe having this: fort 6 5 po _ 
of point determined, and in reſpett of che decree; that appears 

| (ante, vol. 3. 495.) to have been made in conſequence of the 5 
opinion certified by chat Court, it does ſeem an acudieston isn 
favor of it: but that caſe is open to a variety of moſt ſerious 1 
objections; and I feel it my duty to eontrovert both the deciſion 1 
itſelf and the application. of it to this Will. With regard to the = 
 decifion itſelf, I am not convinced, that the point as to the 1 

legality of taking che allowance of time for the birth of a poſt- | 

humous child twice, at the beginning and end of the Execu- 

tory: Deyile, received a full and complete deciſion in the Court of 
King's I Bench ; or r if it dig, that "he on agrees with the., 


095 on the Decree opon the ID erred, ante, vol, 2 s (50 2 Burr. RON 
real 


* 1 = Tort 


= - EN | Ca ſes £35 ( in cha zer 9. | | 
A, real meaging of the rue of, Egg Nit eln 1 
| ; un ert "caſe was { ſent to the Court. of King's Reneh ith, A, view. to 4 
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Hoe apt} at point, (the caſe being ſuch as. fully to require. the conſiders 
: vos Zion of it] and from the .gbjeAion, your LaggHhip 


& hay b the 
| remoteneſs of che ultichate Jmitation,.in; reſpect of the inter- 


: vening life -of the poſthumgus ſon, The reſult was a Certificate 

in favor of the Executory Deviſe; in conſequence of which 

Vour Lo Lordſhip found. it. neceſſary to decide the fecondiqueſtion. If 

dhe Pint Wag determined, the eflect is 10. ãnereaſe the allowance 

OY of n nine or ten months beyond a life in being te cighteen. or twenty 

4 months; and. to try chat very point was the real object i zin ſending 

the caſe to the Court of King's Bench; but it ſeems as if the effect 
5 of beginging an Executory\Peyile! with the life of a perſon in the 

5 Womb had, eſcaped. atten gion, which. in nat oniy doubling: the al 

lowanee, of pine or ten months for the birth of a /paſtbumous 

chu by expreſoly, taking that time at- tha, beginning of the con- 

tingency, which is by conſtructiog allowed at thg cloſa of itz but 

is liable to the objection of adding the life of the child in the womb 

ig the life of the exiſting petſon. 80 far Was Lord Nenhon in 
giving his opinion from conſidering himſelf as giving the allowance 

of nine or ten months for a poſthumous child twice, the he con- 

cludes with ſtating! it to be the eſtablihed rule to limit Execu- 

8 tory Deviſe to a life or lives 3 in being anch twenty- One years and a 

beate another year, allowing, 1 5 [tte tn A of A 3 
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Wh DEEP to the 0 of aki wie! it * is to be Co 
5 as ary adjudication reaching ihe whole length of the point, upon 
Which your Lordihip meant to be advifed by 4 Court of Law, 
af it is 10 be: conſidered as any thing more than a deciſion affirming 
the allowance of the legal time for birth of a poſtfiümous child 
beyond a life or lives in being, there are great objeckions to . It 
Was argued only on one fide: the. Court, after heartily! the atgu- 
ment in favour of the Executory Deviſe having fo declared! in favor 
of i it, without hearing what could be ſaid on the other fade, as to 
- induce the counſel againſt the Executory' Deviſe ito decline the , 


| argument, under the icpreſfon, that he Thould' 'not de Bet to: 
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15 is that it adds nine or ten months to the boundary: of Exeoitor * 
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N Secondly, 
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— 10 this bee the deciſion 0 the very En it 1 1798. 
qrofeſes to adhere to: Lord Kenyon expreſsly ſtating the rule with 
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un allowance of * a frafion of a year Pegg pad in "Fon and | 
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Thirdly, the . n-tas dbeete of wig the ef apes 
en ventre ſa mere for a life in helngs” ein hoy 41.39 


nis leads to PEN co of the mies of Endcajtory De- ; 


2 viſe; If ves in being. may be taken for che contingency of 
Executory Deviſe, if lives of children in the womb are to be 


228 4 


| <confidered"as" nves in being, are to be taken for the ſame pur 
pole, and if twenty-one years are to be allowed beyond both, Z 
the bot idary becomes in effect extended to a generation beyond 
lives in being. Such an interpretation is not conformable either 
to the -authorities,” by which the rule was fixed, or to the reaſon 
of the rüle. In Humbenſton v. Humbenſton, 1 P. mt 332. not 
1 hint was thrown out of an exception of children in the womb. : 
"The authorities in general mention lives in being, and twenty-one 
vel wich fraction of à year as the ne plus ultra'of Executory 
Depiſe. "Upon che reaſon of thö Tule;; the boundary is conſtituted 
If analog to the entail of inhetitanee. For that purpoſe the en- 
deavour has been to make tlie two. modes of entail correſpond in 
5 this reſpeQ, ſo far as the difference'between an entail, that may be 
barred by Common Recovery, and an entail, that cannot be ſo 
batted; Will allow. But if lives of children; in the womb may be 
introdiiced between lives in being and the twenty-one years after- 
Wards to enlarge the boundary of Executory Deviſe, if the Fiction 
of the Noman Law, conſidering children in the womb as living 
4 perſons; a fiction invented, and adopted by our Law, for the beneht 
of ſuch children, and to enable them to take legacies and deviſes,'is 
io be applied to accompliſh ſuch enlargement, and thus to be con- 
vetted" againſt both them and others into an inſtrument of extending 
Executory Deviſe by adding a new link to the chain, the boaſted 
analogy between ſtrict legal entail by eſtates for life with remainders 
over and the irregular but permitted entail byExecutory Deviſe 
will be deſtroyed; und entail by Executory Deviſe will continue 
"2 ropetty unalienable for u longer time than: can be effected by 
ji ail through'the medium of Remainders. In the latter way the 
_ akimate point, to which the power of barring by Common Reco- 
very can be poſtponed, is Typ years after dhe death of the 
| Vor. IV. „„ 4 8 . tenant | 


afterwards, and ſo ꝓtotracting the contingency of Ex 


tim laps: down in Long v. Blackall; that; the ru 


uin hammer: 


$20 for life, nelading the fraction of à year for, the binth.of his 


nous iſſue: in, the former, if the, Executery Deviſe is ts 
coplticnted as 40 rep the Executory.Deviſee uncertzi fill, the mo- 
ment he is to take, as in fact is done by this will the entail-will con- 


© tinue incapable of being barred during lives in being and twenty. 


one years and the fraction hr era "_ e whole life 
of the poſthumous child besides nf! ere een 


5 4 A 


.Founbly, fo letting in the lines of Ae in ge hd in 
addition to the lives of perſons in being and the Fyenty-pne years 
tecutory Deviſe 

pod the baaltri a dee for poſſponing the power af barring 
y, are incoaſiſtent with the rule, Lord Kenyon 
88 \xelpeding Y 


* Executory Deviſes have conformed 40 the Tules laid aan. in the 


on of legal limitations; and: the C Qourts have ſaid, that 


ellates Hall nat be upalleuable by Executory:Deviſe for, a longer 


time than is allowed by the limitations of a Common Law. Con- 
veyance. But this conſtruction will make property unalienable by 


Executary Deviſe longer than can be done by the regular form of 


entail to the full extent of; the di ſfarenoe between, the poſthnmous 
child's attaining; the age of twentyr one and the whole of his life. 


An this views Lang v. lac hall, cif it: is to he deemed/ag Anctioning 


| * chan to che regular, and 1 2 5 e. 


the allowance of time for a pdſſhumous:cbild ige, is gt merely 
an extenſion of the limits of Exceutary Deæviſe, but is ng of 2 
moſt dangerous, kind; not only adding a mew fraction of a year, 


but by meceſſary conſequence adding the whole life of the poſthu- 


mous child, and iſo. fundamentally.ſubverting the analogy to entail 


in the common ferm of legal. ſettlement, and granting much more 


of certain duration to the irregular and barely net made of | 


lid fo: 0 
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Bar e * 2 7 the. moſt 8 


procedent for allowing time for the birth of a poſthumous child 


twice, it will not reach this will; For there it Was. to, give effect . 
to an Executory Deviſe including a: ſeries. of provifians for children 


155 and their iſſue; 4 purpoſe laudable and menten 30 Which 


account the Judges might feel it their duty: to do all in their pwen 


to ſave the will: but it is the duty of a Cort: of Juſtice to 90 al 


in their power to diſappoint F ee f WA o uamerito- 
ious and even unnatural-as this. 5 1 D907 
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3 merely to, ;Protract the truſt of accumulation and the veſting'of 


regard either to the number of Ives or to their ee 
the executory Deviſe beyond ſerving to extend tie contingency; 
But in a Court of Jaſtice the reaſon of the rule muſt be ſerutinized, 
and it is à duty to be vigilant in guärding againft abuſe; and 
for chat purpoſe to be Sven auſtere in refiſting* alf artemipts to 
defeat the Apfrit of the rule under che Thelter of its letter, ts die. 


al the regular and Aridly legal 


The Fifth: Ohatge! af . number of 


the Executory Deviſes. Loching on to the letter and ſürface 


of the boundary, it is natural to ſuppoſe from the manner of woowrons: 


expreſſing the rule a licence. of chböffug lives in being without 


countenance. in the ſtrongeſt 41 Manner all tampering 8 With #7) 


rule; and-ſternly'20 kee all comvivunes;/ Howee? deldurable, = 
to elude its real boundary. The "ſpirit of the rule, which 


4he Courts have gradually eſtabliſhed as the boagdary of Exe. 


_ .cutory Deviſe, is the qualification of their indulgencs; to pre- 


vent this irregular mode of entail | ffom exceeding” the limits 
ode. It is not ebuſiſtent with 
the reaſbn of this indulgeneeg or the ſpirit f ſuch a boundary, 


io permit Mves in being to be taken indefinitely for the purpoſe 

of protracting Executory Deviſe to the utmoſt poſſibie extent, 

che duration of an endefinite number of lives can accompliſh, or 

er of lives only hne ted 
with the ee ge Deviſe us they are uſed to eee «pg 


even to ſunction taking any great number 


the duration of a 


Har entail. ' Even the letter of the rule, as 


t is uſually beende imports; that the comingency muſt 5 


not exceed lives in being; than 


Patliatnent ia both Une, al the) 4604 whoſe lives are com- 
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on with" . 


hab any number of lives may be 
taken; and it is not neceſſury upon the letter of the rule in 
common parlanoe to ſuppoſe any number of lives in being with- 
out qualification} But, whatever may be the reſult of a dry” _- 
-rerpretation of the letter of the 'rule/ either its ſpirit; nor the 
effect intended by the Judges in adopting, or rather conſtituting, 
u, nor the practice upon it, accord with an indefinite and un- 
qualified number of lives The ſpirit is not to permit Executory 
Deviſe to extend beyond the legal regular mode of entail;: but if 
dives in being of apy perſons and in any number may be taken 
for the baſis of | Executory'/Deviſe, it may be upon the contin- 
gency of the death of the ſurvivor of all the exiſting branches 
of our: Royal Family, of all the exiſting Peers of Great Britain 
and \Jreland,-all "the \ exiſting Members of the two Houſes of 
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— in che cent _ Wade and, if amm per⸗ 
ſons are to be conſidered as perſons in being, all children in the 
nn all cheſe cliſſes/ofperſorie; 95: EO Oe ras 
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"i rn is not tbe utmoſt latitude, If the number 6f 1 les is to 
a quite indefinite, the eontingeney may be extended ſo long a 
eny perſon can be found in Europe, or father in any part of the 
Known, Level, in who, Was 3 or in the 3 at = 


a 55 th. an eel as: OY not- fail of: ntl: "TOM 


of being barred above a Century, or rather near a Century and a 
Y half; for there is not a weekly Bill of Mor 
| vicinity; that does not contain the death of a perſon. above the age 


tality for London and its 


of 100, Then adding the twenty-one! years and: the double al- 


1owance of nine of ten months for poſthumous children, with the 


chile of 5 minority, When the Executory Deviſe commences, 
there in be a certainty of 121 years and the chance of twenty- 


one years more. In the ordinary and legal mode of ſettlement 


there is not a probability of keeping at eſtate unalienable for 
above half [1 PI 3 * che s is whale bath Its 2285 
u e os 19 5 3 "$2 157 24 1 "UI 75 . ; 9925 225 Fer Is 
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hy 45 to the; effect intel. by the Juha: in allowing 1 Hives in 


being as the baſis of Executory Deriſe, and "the: prackiee under 


. that allowance, the idea of calling in an indefinite number of 
Aives to ſpin out Executory Deviſe never o 
thoſe, who gradually extended xe 
of entail under legal ſettlement. For ſome time they heſitated 
as to exceedibg one life: but this heſitation was overcome by 
the good ſenſe of Hale, Bridgman, Lord Nuttingham, and other 


er:occurred to the minds of 
utory Deviſe to the boundary 


diſtinguiſned Judges; who ſaw, that to conſtitute the ner 


with a juſt analogy to legal ſettlement it was neceſſary to allow | 


to the -irregular entail the ſame proportion of lives, as was of 


| courſe allowed under the regular ſpecies; that is, che lies of 7 


many perſons in being as were the real objects of the proviſion 


| under the particular will or ſettlement. To this uſe af lives in 


being for the contingeney of Executory Deviſe is to be applied 
the language of Lord Hale, and after him of judge Twi/ien and 
others, when they obſerved upon the. allowance of ſeveral lives, 
chat all the candles were. lighted at once; and therefore it was 


* the Mere of, one *  Accordidgly y/ in * * 
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Tape: A bun She of ee or * years as Shs ho © 
YON of taking lives in being. bis way of conſidering it 


is no ill ealculation, as applied to eſtates for life in the eommon 


— of Family ſettlements, but is ridiculous, when applied to welken, 

an indefinite number of lives uncontzected with the property 
_ deviſed or ſettled, except by being alled in aid to defraud the 
vife, and to abufſe its in 


real ſpirit of the rule of Exeeutory De 
dulgence. Had ſuch Aan attempt - been expected by the/ Judg 1 


tory Deviſe, it is probable, that, while they were making out 


dhe indulgenoe to fuit the general Tonvenience, they would have 


been more explicit in guarding againſt a miſconce 
fenſe, in which they extended Executory Deviſe from one fe to 


Qice under the rule as- to libes in being 
ne ſteß from one 


ſfeveral. But the pra 


proves, the Courts were” well utiderſtood? II 
Hife to two or more was taken by Lord Hale"juft after the Reftor- 


Tutte 


to whom we owe. both the permiſſion and boundary of -Execu- | 


ption' of the 


the most meritorĩous Executory l De That 
mis Will amounts t0 e with "ou eb as 8 to lives . bei 18 
is eee apparent. eee e ee e 


| tain, poſtponement. of enjoyment under theſe Ex 


7 


ation, or,” according to Lord Nottingham” 15 Manuſevipt f Reports 
and Prolegomena, a few years be 


Bridgman's Manuſcript "Reports, that Lord Hale was'ſoon followed 
by the other Judges: but, though almoſt a Century and a "walk 


have ſinet paſfed, I doubt, whether a ſingle inſtance has occurred 


of an attempt to act upon the rule, as giving a right! to take au 


| indefinite number of lives to protract Executory Deviſe, or even 


C till this caſe a ſingle inſtance of an approach to experiment in 
that way. Neither Mr. Hopkins 


nor Mr. Bradley attemptell 
this ſpecies of fraud upon the rule. It is not to be endured” for 
viſe; much leſs for this. T 


8 % 2 2 x 
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| -ariſes ypon..the proviſion {ill farther protracting the accumulation, 


until purchaſes. of land ſhall be aQually effected. The effect of 
: this, unleſs a -conſtruQtion i is, adopted to make it determi 


with the laſt life, will be to: give a chance of a farther, Uncer- 


ecutory Doviſes. 
In point of actual enjoyment the whole, reſidnary:deviſc.is affected 


by this farther attempt. at. protractiop, ſubſtituted. in the Place f 
the general proviſion, that until the purchaſe; the-intereſt ſhall 


£9.to the ſame perſon, to; whom the rente nen of che 


When purchaſed, would belong n 018 


1 
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re; and it appears by Lord 
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son 


V, 


ebene, fieially, till the moment of actual partition. It depends upon the | 


with Executory 
| Wy ear | 


. e 8 as of the actual enjoyment by . it 
uncertain, Who will be the male lineal deſcendants to take bene. 


conſtrudion of che word then in the clauſe direQing the par- 
tition. The expreſſion *.then living“ means living at the time 
of that conveyence. It is clearly ſo according to the literal con- 
rungen by refetence to the laſt antecedent. 20 e ee 
ol this Teſtator alſo en ** ee ee . 
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3 * General Had—The n et 3 _ 
ohjections to the legality of theſe Truſts muſt be, that Executory 
Be may be pplied to prevent all alienation. of property for 
| even 140 years; and by combining with it aceumulation 
may be poſſ ble to prohibit. all beneficial, enjoyment during the 
' fame. period. Such Aa: combination. of Truſt of accumulation 
Deviſe could not be endured without the moſt 
jef to the Community by. locking 
up an immenſe property and the income of i it for many years to 
the great injury of the commerce, the revenue, and the wealth, 
of the Country; by monopolizing and reducing into a ſtate. of 
Mortmain the landed eſtates of the Kingdom to a great extent, 
and by giving at the end of that period poſſibly to one individual 


© property producing a revenue. equal do the Civil Liſt upon a 


oderate. calculation. This may be imitated in other inſtances, 
and carried to a much greater extent, upon the principles, which 
myſt be eſtabliſhed by a judgment in favor of theſe truſts, But 
by a combination of accumulation with, Executory Deviſe, even 
confining the latter to its proper limits, the incidental public 
miſchief would be very great by affording very probable means 
of protracting accumulation for half a Century. The powers 
conferred | by the Law or indulged by the Judicature of the 
| Country, vis. the general and ſtrictly legal teſtamentary power, 
che particular and indulged power of Executory Deviſe, and the 
permitted power of creating. truſts, all exiſt under limitations 
wholly. inconſiſtent with ſheltering truſt of accumulation under | 

XECUt( ry Deviſe, - The general reſtamentary power was given 
in order to regulate the uſe and enjoyment of property.” Execu- 
tory Deviſe was indulged againſt the genius of our Law, and 
_ almoſt againſt its precepts; for general accommodation. Truſt 
alſo, a ſtranger to our Law, was adopted” by our Courts: of 
8 the ſake of. general convenience under an implied 
N n I 1 15 beſervauion 


. them, it might have'led to the diſcufſion of the point, whether 


— 


Leſetendon of a Uiſtretion not to t for ly aütss esd . 
purpoſe apaint public good. Tue Courts both of Law and 2257780 
Equity upon the principle of Sali good and public convemente 0 


reject cuſtoms, conditions, covenatits,” and agreements. an Fes. 
of poſthumous accumulation in any extent I take to be rather F 


| novel practice. 1 doubt, whether it can be traced much higher 
han the commencement of Lord Hardwicke's adminiſtration of 4 
| Equity. . take! it to have been unknown long after Lord Nor. N 

ingham's 8 time; and, had the attempt been early made to com- 
bine it with Executory Deviſe, probably it would have checked ; 
the eſtabliſhment of Executory Deviſe itſelf. In ſtrictnels fuch 
poſthumous truſts for aggrandizing Families proſpe&ively by ; 
Auſpending all beneficial enjoyment "ought not to have been in 
any degree countenanced by Coutts of Equity; without whoſe 
Aid poſthumous accumulation Would be wholly impradiicable. „„ 
However the practice of poſthumous accumulation has, T con- 

fels, by ſome means inſt; nuated itſelf, During "Infancy and i in- 

unity ſuch a truſt is ſcarce more than a reſtraint upon expenditure 

almoſt, neceſſarily: incident to that 'fituation. Os that acegunt 
perhaps a:truſt for the, ſame purpoſe eſcaped: obſervation, This 
might lead to attempts at the ſame thing for a ſhort time after- | 

wards, and in a way. independent, both of minority, and mental 
incapacity. Thus inſenſibly Truft of accumulation obtained ſome 
ſort of footing. At length, I believe, even reſpectable Layyers 
have been led to ſuppoſe it allowable to annex Truſt of accumu- 
lation to Executory Deviſe, as if they were of the ſame natures 
and this notion may have been ericouraged' by ſome few eaſes, 
in which the Executory Deviſee has prevailed" in obtaining the 
intermediate profits between the death of the teſtator and the 
veſting of the Executory Deviſe. But the point of allowing the 
ſame latitude to Truſt of accumulation as to Executory Deviſe, 
as far as T know at preſent, has never been regularly debated. 
In the caſe upon” Mr. Bradley's will there was an opening for ar- 
guing the point on behalf of his next of kin: but it became un- 

neceſſary for them to contend it; Lord Thurlow inſtantly queſ- | 
f Loniag the whole truſt,” and, after hearing" the Attorney-General 
in ſupport of it, deereeing for the next of kin without calling N 
for any argument in their favor. Had the deciſion been agai 
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the yearly income of a capital ef about 30,00 J. for thirty 
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A for * will ths framed with a view to. experiment 
that way by directing a Truſteof accumulation for a majety of 
Lyears, 
and then a Truſt: of accumulation for a ſmaller portion of 4 
"fame.yearly | income for ſixty years more. By thus qualifying and 
dividing his Truſt of accumulation, ; add making it {ubſervient to 
2 Truſt” to: buy, 1 ſuch Books as might have a tendeney to ptomote 


the. intereſt of- virtue and Religion,. and the happineſs of man. 


ind, and to diſtribute ſuch. Books, in Great Britain and the 


Brit 95 dominions, and farther by calling in the Court of Chan- 


: -cery to al {t 5 in carrying this Charity, as Mr. Bradley calls it, 
into execution, he probably thought, he ſhould ſucceed, or at leaſt 
That he ſhould carry his point to the extent of his firſt ſtage of 


accumulation of thirty years, . under the colour of Religion and 
Morality : but Lord 7. burlow required to know, what could be 
urged. in favor of ſo ſtrange and vague a truſt, and, immediately 


after che Attorney-General bad been heard. in ſupport of f it, annulled 


the Truſt, and a". the Property to the next of kin. e e 
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. ud TI believe, is, it remains 40: aGuſt The _ 8 ary of 


Truſt of accumulation, The sen ought. not to be ſo ex- 
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en 
2 


tenfive*as that of *Executory Deviſe. Lives i in being and twenty- 


one Vears may be a reaſonable and proper allowance for entail, 
yet be intolerable as a Perlen for the Prohibition - of all uſe 


2 ethoyment of + propetty. At leaſt Toch econ” "ought not 
ts be made in fuch a Caſe As th 1 its | * | 
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if ird General Head —The ajeations are wis he aq ariſe. from 
the particular language, in Which the ; beneficial deviſes: ha take 
ce ae the partition directed are deſcribed. The teſtator 
might mean the eldeſt male lineal deſcendant in point of age 


without in any degree regarding heirſhip. That ſeems to be 
the moſt literal interpretation: but it is not very probable. He 


might mean ſuch deſcendant as ſhould be heir male of the body 


of each ſon, being both heir general and heir male. He might 


alſo mean the heir male, as uſually oppoſed to the heir general. 
t undertake to gueſs what he; teſtator intended? 


Will the Cour 


: Will. they. not: rather -ſay,.'the will is too uncertain to be inter- 


preted.; and that it is fit, the difpoſitian, the Law makes for 
the Family, ſhall prevail? But, this. uncertainty as to the perſon 
e cer dhe on'y: one. - There GDI e as to 
A e I - the 


many of them deviſes and legacies are condemned for uncertainty, 
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of aceumulation ſhould” OS "but" He might meant one of four. m—_— 


remainder. © All this obſcprity ariſes from the ads e to 
continue the 15 who 'is to e e FR $07 
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gp and it is difficult to annul them for uncertainty : but they 5 
are ſometimes rejected on that ground; and deeds and 1 


have been ſet aſide for the fame reaſon. ' In 8 Vin n. tit. Dev iſe D 
chere i is a large collection of Caſes upon Wills of this d eſcription ; : in 


| Equity Caſes Abridged furniſh ſome. precedents of the ſame nature. 7 
The ſame ſubject i is taken up with ſome additions! in tit. Legacy and N 


Devi iſe, in the new Edition of Bacon 4 Abridgeneni; Which well . 


| deſerves to be entitled an improved Edition. In 14 Fin A tit. Grant. = 
X. there are inſtances of Grants void for uncertainty. 10 Baca le: 
Abridgement, the ſame tit. C. and F. there is much explanation i 


upon that ſubject. If lands are given to A. for life; remainder to. | 


Z. in tail; remainder to C. in form. pred. it is void for un- 
| certainty: Co. Lit. 20 ö. In Corbet's caſe 1 C. 846. 85 1 
ſon, citing a caſe, in which a condition enlarging a leaſe for life to a 
fee was held void for uncertainty, accounts for it hy obſerving, 
chat Judges ov 


| aght to know, the inteat of the parties, by Wars en rhe] 4 
ſenſible words, which are agreeable, and;conſonant to the Rules of 


Laws: and then he puts a farther caſe of grant, which was adjuged | 
| void for uncertainty, Lord Foughan. concludes) his judgment in 


Crowley * v. Swindles Vaugh. 176 by ſtating, that words being in j 
ſenſible ovght to be rejected. In Bromley v. Jefferies 2 Fern. 415 


Lord Somers refuſed ſpecific. performance of an agreement, per 


becauſe it was: uncertsin. In Leſlie v. The Duke of Dewonſbire . 
2 Bro. C. C187 Lord Kenyun held a bequeſt of mortgages, which 


were ſo deviſed as to refer to two ſets of limitations of two, other 
eſtates, without ſpecifying, which was meant, too ugcertain to 


have effect; ſaying, that where the Court cannot lee i its way, the 
property muſt be configered as. undiſpoſed of. In Thomas v. 9 
Vor. IV. FT n * 10 Thomas 5 


ay 


the Adel male lineal Ane at ee the Trutt . : 


periods wore diſtant; vi „when all the accumulating fund Mall Wooprends | 
be inveſted in land, or when the lands mall be valued, or Wien 
| «they ſhall be allotted for partition, or or when the conveyance ſhall” 
be executed. The ſame ambiguity 1 is found in the limitations in 
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be 3 of 3 to Has As henefigla Truſts for 4 
male Deſcendants of the Teſtator's Sons will not be to leti in the Truſt. 


towards paying off the national debt. There are indeed caſes both 


of Remainders and Executory Deviſes (s), which have been held to 


0 operate immediately, where t the Preceding eſtates have failed of 


taking effec: but there is not any room for applying ſuch caſes to 


this will; for the ultimate remainder to the Truſtees in fee is not 
immediately and ſimply upon! aTruſt to ſell the lands for the uſe of. 
| the! Sinking Fund, but thatTruft i. is the ſubject 4 of aſubſequent, dis- 


tinct, clauſe, expreſsly direQing i it to take place, upon failure of male. 
lineal Deſcendants of the Teſtator' 8 three ſons, : as aforeſaid. There - 


fore to let in that Tryft, while there, are any ſuch Deſcendants : 
| would be againſt. the expreſs language of the will. It. is in effect 


=” ſame as if it was fimply « on a general failure of iſſue male of 


4 the three Tons; and © on e ground 1 it is void. | 
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lealb; The Attorney General, Solicitor General, 
n.—The only queſtion f is, whether 
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15 empts 0 ſuſpend the Pocher of alienation beyond the period 4 E 


; lowed by law have been met! in this court with the objeQion, that 


Ep” it tend to 4 perpetuity. "Theſe words, though! vague, have re- 


ceived a conſtruction, that has eſtabliſhed the criterion with almoſt 


| the preciſion of a definition. It is impoſſible without ſhaking 


5 . üs 423+ "Nw . 5 Deugl. 323. 2 Term Rep. . R. 25 FB 7 ; 


what is fixed, unſettling what 4 is ſettled, and overturning What is 
: eſtabliſhed, to comply with the prayer of this Bill. All argu- 
; ment as to the er of US e or” the nature of the | 
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Wb ee 
if the property was 100 l. It is not the province of this Court to arr. 


paſs any judgment upon the nature of the diſpoſition, or to in- 


veſtigate the motives. It refults from the power, every owner of Wooprous. 


property has, to make a will in the eyes of all but himſelf capricious. 
Neither can it be put upon the accumulation, nor upon the ſimple 
fact of nine lives; for accumulation for nine bad lives cannot be 
ſtated to be as long as for one extremely good life. The propoſition 
therefore | is, that 660,000. cannot be directed to accumulate for ſo 
many of ſuch lives as are deſcribed ir this will, upon 1 
of their poſſible duration. The teſtator has not gone to the extent 
of the rule, either by putting in as many lives as he might have 


done, or in other reſpects. He might have extended it to the 


| time, when the deſcendant, he has pointed out, - would attain the 


age of twenty - one: but the ownership of the eſtate. is not ſuſ- 
pended a moment longer than the duration of theſe nine lives; and 
the moment they have ceaſed to exiſt there will be a Tenant in tail 
in exiſtence... There is a ſpecial. 4h deſegnatio perſona, who ſhall be at 
that time heir male of the body of the teſtator. In the construction 


of a will it is ridiculous to talk of grammatical rules, if the Court 
is poſſeſſed of the real intention. All the argument upon the de- 
ſeription of the perſon. to take, may be laid out of the caſe. There 


are ſtrong indications, Who are meant; but it is enough to Jay, 


that, if all theſe perſons, die i in ten years, or to-morrow, the Grown 
muſt take, if the lu 


auſwering che d oo 


b it ones abe difficult to e 0 FY om, tl 
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 ſeription,of heir male of his body at the death of all his deſcendants 


living at. his deceaſe: the whole effect of this will with regard to 
the perſon, to. whom the, property, is. limited, and the time, at 
which ig is 40 A* 0 veſted eee a Pe been Great. 4 
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gitation to the Crown i is good. It may bap- ; 
pen, that chere Hall. not exiſt any ma n male deſcendant, but one 
ption of heir of the body of each of theſethree 
perſc ns- There is no ohection therefore. ;. admitting, that it may 
| bepoli flible; that in ſome certain contingencies queſtions. might ariſe, 


he fund 


anſwer. Ne de- 


he extenſion of the, ren, to make an Executory Deviſe ? 


S&R a x A 
V. _ 


198. 


"Twins; $- 
. 


 Woverons, 


e windy ahe'Tiofiator dis no * r 


Ry 


. 


uſufruct to ſome perſon; vrho ſhall be in being to ſpend it. Where | 
is it to be found as à term of qualification upon the right of crea· 
ting an Executory' Deviſe, that the rents and profits in the mean 
time hall be given? From the right to appoint an owner at a 
diſtant period the power to give that perſon alſo the rents and 
profits, that ſhall acerue in the interval, neceſſarily reſults as an 


incident. There is no trace of ſuch an argument, that the validity | 


_ an Executory Deviſe is to depend upon the manner, in which 


the rents and profits to accrue in the mean time are diſpoſed of. 


The diſcuſſton as to what ſhall become of the rents and profits is 


5 0 ding to the a 
1 tention : it is a queſtion of che validity of the in 
an Executory Deviſe of perſonal eſtate, if the ieftator is perfealy 


Which it hall net ge. There are many es 


| of this Court has been much given to accumulation. 


many caſes, in which. accumulation has been directed by the 
Court, becauſe the Teſtator Has. expreſely ditecte 


perfectly familiar to the Court. The queſtion is a queſtion of in- 
| tention. For the heir it is ſaid, there i is no expreſs deviſe of the 

rents and profits: : therefbre the heir is not diſinherited. Accor- 
rgument noty urged it is more than a queſtion of in- 
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it: others, in 
which it has been directed, not for that reaſc but becauſe the 
will contains indications of ſuch an intention; and others, in 
which the attention of the Court has been ſo much drawn to the 
legality of the aceumulation directed as to fix the period, beyond 

ſes, in whieh the at- 


ention of the Court has not been called to the ſubjeck ; which is 


have been, there was no prove 


to be accounted for upon chis; that large as the property may 
cat ion to argue a point ſo well ſettled, 


In the cafe upon Lady Demon's will, at the rolls, 14th of July, 


1787, when Lord Kenyon was maſter of the rolls, the queſtion of 
accumulation was: much conſidered, and with a great Prejudice 


againſt it: but Lord Kenyon chougbt, it could tot de prevented. 


The teſtatrix had two nieces, the Miſs Myageleys, both very young, 


one not more than four or ive years of age, at the date of .the 


1 Wil. "The teſtatrix directed, that the reſidue of her perſonal 


” eſtate eqn: inveſted * of land, ans chat the rent 
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conveyance” ef the Whole 


execution: 3 and _ this limitations of the real eftate were good 


intention as to the real eſtate; thereſhre the (general rule; that 


Ng Welk 4. 


body bf the Edele niete, who malt have Wein the 59 oh 
ond fon, undruels other! weedoo 9 


mentioned be entitled to have 2 conveyance; and ſte directed a 
operty at that period to and for the uſe 
of fact ſecond" ſon, and the heirs male ef the body of fach fore = 


lawfully iffuing, fo is le be not made firialy tenant for Hife, &. 


It appears, ſbe ws aware of the law. It was contended that the 


limitations were too remote. The decree declared the: "vill . 


proved; that the truſts ougbit to be eſtabliſhed and barried inte 


ec eee ee 
ueſt. lation qa a 
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. 3 bot Fabn Wells wil de forlfedavitie 


| e of this grand-daugtiter, who was a child perfectly in- 


fant, an Eſtate of 10,060 la · year; which was to accumulate, tilt. 
that fon. ſhould attaim the age of twenty-one. It is poffible, tha 


may g0 to the full extent af feventy years; and that was cn 


Ia Gibfon v. Lord: Montfort, ot, as it is ſometimes 


— 


Gibbon v. Rogers, x 45, upon Mr. Sbepberu s will, the firſt 


queſtion, that aroſe, was, whether accumulation was direſted. 


Lord Han held, that it was; and that it was good that 4 


PE Detite will chrry the intermodiate profits -provided the 
limitation is not too remote; and that the reſidue of the ile 


being given, with that of the perſonab was an indication of the ſame! 


tool place in Honbius v. Haß kins, did hot apply. | That cauſe was 


decided im £350) The Teſtator's daughter, to whoſe children the 
reſadue ob dye 


| ſhe hachnett hach a child; the accumulation would have been now 


real and perſonal eſtate: was given, is fill living. If 


8 
0 


geing on; and would have continued tilb her death; and there is 
a-fair probability, that might have proceededi for twenty yearw 
more, It did not determine till the birth of the Marchioneſs of 
Hariford. 1 pon her buch a bill Was fled, chiming he rents and 


SIT Of $7 R . „ a 


| 444) edles, efublifhed e „ r . into 
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I 298. patios 8 Son 4 0 80 that ould, arerue _— the. 
. Tant. birth of angther child of Lady uin; and it was determined ac- 
„ corgdingto.the prayer of chat bil; andp that, a8 Nee 
We, e * ah 8 80 1289 * be let in ( 57 
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\ Thats: was'no RO ed in Oh v. Sabbarton,;: Bora 4 . 
but that caſe and Chapman v. Bliſſet, For. 145 © ſhew, chat the 
general words will carry over the intermediate rents and profits. I 
In every caſe, in which they have been given to the heir, it has 
been upon the ground, that the will does not take them from the 

heir. Phipps v. Kelynge, in Mr. Poznell's edition of Fearne: 
xeeutory Deviſes 84. 160. deciſively proves, that Lord Camden s 
opinion was, that the time of poſtponing the veſting i is the period, 
inp which the accumulation of the intermediate rents and profits 
may go on. Lade v. Halford, Amb. 479. 3 Bur. 1416. is an au- 
thority for the ſame poſition: no objection was taken to the ac- 
cumulation under the proviſo to the extent of the age of twenty- 
one of the unborn tenant in tail: but the expreſs ground was, that 
it was to go five years beyond the time allowed by the law. In 
Very v. Phelips, 108. (ante; vol. 4.) the accumulation of the rents 
and profits continued for fifty years, during the whole n of Thomas 
Loelyer. He might have left his widow-enfeent ; and if the child 
had attained the age of W . | would have 
continued FAR Years: 1 2 cute? ESR TENT 1100: 5 
1 Jil » 35 BY 3% 71 i617 Þ bog „ If They ran 3 4 51 10.1 
In Hophins v. Hoptins. the aitentioa of the” i 
called to the ſubject of accumulation. The 
for an accumulation” i in certain events. The eee was r 
from being improper. The education of the perſo 
preſumptive heir of * ee was ndt ſuitable to the property. 
The teſtator having adopted à ſon of that perſon made a „ | 
ſome proviſion for the father, and gave to the ſon of that per- 
ſon at the age of twenty-one the reſidue of his property; and 
if he ſhould have no ſon, who ſhould attain; that age, he gave it 
to the ſons of his daughters in ſucceſſion. The boy, the prin 5 


g 9 


| = | CI = ject. of I bounty, died before se ue 


@) The 8 Chancellor 1 1 tl Aces 5 Me. bebe. will” were 
given upon a'bill fled by the deviſces; ant the Aetermy-General was made a party; 10 it 
was not known, that there was an heir at law. Afterwards a perſon named White came 
ſtom America, ar. filed a bill, claiming as heir at Ia; and that 8 was 8 100 
Lord e ; lo that 1 1 was FEE in that wink b 8 ee 


3 bh 2 
. W.. * ; ' i ; 
f | . * OY n ; > a 7 5 1 0 5 5 4 To IS N . 
. 7 * 38 . 
8 + $-©. 44, -#8 4 She, cs We" - 
l 4 4 N 1 4 * 7 n & — 
1 " r 
* 5 1 : 'T; : p 
5 * þ * 
7 . 


the ſon of the third daughter of the. teſutof - heit at law, upon. 


| quence! ws, no nertha; anſwering the TM of a * PH 
Jobn Hopkins, the heir, was in exiſtence at the teftator's death. * 


It was determined, there was no diſpoſition of the intervening 


rents and profits; and therefore they went to the heir. The heir Woonrage, | 


had a ſon-afterwards-born.. During the minority of that ſon, ac- 
cumulation was directed by an expreſs clauſe of the Will. [That 
child lived only two or three months. An accumulation ” 


60001. remained in this Court, till the late Mr. Hopkins, Lata 


the death of the heir became entitled; and that ſum was upon 
his application laid out in land; which was convYeyed to bim 


upon his becoming entitled upon the death of the heir without. 


leaving a ſon, or a grandſon by an elder daughter. A ſupple- 
mental bill was filed; and the eſtate was taken into the nn of 
the Court, and put into a ſtate: of accumulation. h Dare a 
claimed the accumulation and the whole Popedibhe 7 upon «the, 
ground, that an end was put by the birth of the ſon of the heir 


at aw to the Executory Deviſe; the freehold veſting in that = 85 


d that all the ſubſequent limitations thereupon beeame contin- 
| ns remainders; and Fohn: Dare was the firſt remainger - man in 
N. That queſtion was diſcuſſed; and Dare's bill was dilmilfeg 
upon the ground, that there might ſtill be a ſon of the heir at 
law; who upon attaining the age of ern "ug be W 
titled to the ne wy the ater 

© 2 46 30 4-977 * go." M ene 
4 Studbolme v. . Hedeſan, 4) 'P, Wi 3 1s, a 8. & acc 
tior during the whole life of Mary Hodg ſon; 3; at; whoſe .d 
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: | vin to be determined, whether the plaintiff was entitled or nen, | 


Dime v. Nuian, 2 2 430. 1»/another, inſtagee of ACCU 
mulation. Theſe deciſions in conformity to Gi 
fort PAY thine; Court takes the real 


directs accumulation. The queſtion has been ? e as: 


the Court in theſe: caſes; and that there 0. many others of the 
fame kind there can be no doubt. Ther 7 one moſt e common 
_ diſpoſition, that is in truth an accumulatlon, an inflance.of which: 
occurred upon Sir Nicholas Currys will. For particular reaſans: 

giving his daughter an annuity he made a future diſpoſition; ant 
directed, that in the mean time the property ſhould aceumulate 

and be applied in diſcharge of incumbrances. That is very com- 
mon as to Weſt India eſtates. Is there any difference 1 in pur- 
̃ a. e bis own _ 1 3 upon the 
5 N eſtate 
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Caſes! u chengty. EH 
Ae of ancther perſon 7 Accumulation' may: happen 10 „ 


+ dinary caſeo Buppoſe, che traſt" was to'convey" to n ſom of the 
ee tteſtator's infant ſon and that ſon dies, leaving am infant fon: 


wolle.. this Court in its ordinary Juriſdicon would aceumulate the rente 
aud pfreſits 3 and muſt do ſo, if the neceſſity of the accumulation 

ſhould continue for two centuries; and the inflances of Parr and 

FJunline ſhew, to what a length it may run. "Suppoſe, the teſtator 

ry nine lunatio children, and had given his property among 
them with limitations in the nature of eroſs remainders: the 
Court muſt have carried on the accumulation during the Alves of 
all of them; which is the preciſe inconvenience alledged in this 
cuſe. Accuthulation is the ſettled; habitual; practice of the Court. 
1 Where an Executory Deviſe is allowed to take effect, and the in- 
1 _— F profits cannot be claimed for the heir at law, the 
x Court as regularly decrees an accumulation as it makes à decree 
2 e The accontulajon RIO =o 


5 Md my 9 b that OY 
is poſtponed for nine lives. The very principle of che bill ne- 
gatives that: There can bogs doubt, that a poſti of 
veſting for nine lives of ſome ſpecies is not equal in alt proba- 

_ bility te a poſtponement for two lives or one life: of another na- 
ture; viz. nine lives of the age of ninety} and two- of twenty, 
or one of fifteen. As to the objection, chat che lives of all the 
members of the Houſes of Lords and Commons or other more 
numerous elaſſes of perſuns may be taken; when it is aſſerted, 
mbar the rule permits the vefting to be pifipond dining as many 
Ires as can be ſtated, it'nriſt'Se-afſerted) with this qualification; 

_ provided; they are not more chan will admit” of making out by 
reaſonable evidente, at what time the ſurvidor ceaſes: to exiſt, it 
is within the rule; and much leſe public! inconvenience will enſue 
than by the more limited" eonfitution. : IniScatterngood ay Hat 
the rule is laid down in plain und- lütelligible terms with reference 
to the very eite n  ofurth6-numbey/of Mes; that it does 
not ſiguify, how great the number is; ford it is but for the 
of the ſurvivpr) and therefore but the dife one perſdn. It 1. 
could not eſcape the Judges) who ſo ſtatall the rule; that the 
ie of that perſofi might eaten 10 100 en, and might apply ta 
A property, the quantum of uhich may be me or leſs. So they 
atria * Way — to 
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Mn eaſes: in di 
on 41 on e eee unleſe your Lordſbip leaves it to 


the ain to vary it, you muſt ſtrike the whole .doQrine/;of 
Executory Deviſe out of the books. This teſtator being informed, 


that he might poſtpone the veſting of his property during lives Wovnrenn. 


in being makes his will upon the ſtate of his family. Suppole, 
che had only one ſon at the date of his will, and that having made 


* his will in the general terms before ſtated, Sen ** W $0, - 


* * 


] SY ven ry 


An me ene _ at the. death 
the Vera 3 


are 7 


of his death no Court could have told him even the data of cal- 


culation wich regard to he date of his ne bach The 0 


1 ſerided proſpeAively he fo of wan BY 16 en gooc or bad. 


It eannot be known, where this is to ſtop. The num 
nn POL er hs aſlection of WY on and, 
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| As to the inconvenience.from. the: accumulation of {i > a ro- 
petty; the queſtion is, whether that is à greater inconvenience. 
than breaking in upon a:decided; intelligible, rule, the principle of 
the whole doctrine of Exeeutory Deriſe, which was eſtabliſhed, 


2 


as was OB ſerved in in Huplins v. Hophin a), to gratify teſtators, and | 
| placing teſtatots in tkis ſiruation; that it is impoſſible to ſay tk . 


after their deaths, ia what manner calculations of the 


of an Tnfurance Office'willyin"the judgment of the Count affect | 
venience- may be put upon the 


their Wills. A caſe of inco 
N ie e ene ee we 


ald perhaps ſtattle the Legiſlature, 


It cannot” be diſputed, that any man may make his eſtate un- 


alienable, wir accumulation, for one life and twenty- 


one ye 


County for one life and twenty- one years: it would be a caſe of 
ſurpriſe upon the wiſdom of the rule, upon which your Lordſhip 
muſt act. That is unlikely to happen. 80 1 is this. This i is not 
| N be ſuck a F eee eee that and * Juſtice. 
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2 that this n nere would 
be · only that one on: it might happen, that ſon might have had 
children, and they might have had children; and till the inſtant 


ber of lives, | 
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afterwards. Suppoſe, all me Gentlemen of a County e 
in a Grand Jury were to join in making their wills, as has been 
done on board: a fhip, and were to tie up all the property of that 
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It r occurr a5 in great nt See me there have been 


more lives than one. In Humberſtion v. Hunbenſton Lord Cou per 


made fifty ſueceſſive tenants” for life; and ſuſpended: alienation 


| a Term for Years or of 88 
Whether the failure of iſſue wa 


and many oth 


— 


Dunmore, à very remote; remainder-man. It is ſuppoſe 


or all their lives. In che clals ee upon a limitation over of 

tonal property after the death of a per- 
tion has always depended: upon this; 
general, or conſined to the lives 
cf ſome partieular perſons: Sbęeld v. Lord Orrery, 3 All. 282, 
r caſes before Lord Hardwicke (a). The rule is un- 
derſtood in the ſame unqualified ſenſe an Low v. Burron, 3 P. 
Will. 265. by Lord Talbot, in Keily vi F 


— ns ch 
it iſſue the qu 


Fowler,” 6 Bro. P. C. 309. 
oy Lotd Chief Juſtice Wilmot) and by Mr. Juſtice Buller in Dor 

V Tad, 1 Term Rep. B. R. 593. Property has often been made 

unalienable for a great ength of time, from the difficulty of 
Kung a purchaſe, In — Worthing's, will a ſum of 1000. 
was ſo much involved, that it could not be releaſed for the pur- 
poſe of laying it out in land till the other day, about fifty, years 
afterwards, when a recovery of the land was ſuffexed by Lord 
Executory Deviſes are under your Lordſhip's control in 3 | 
particular way ; and that the Court is at liberty to indulge ſome · 
thing of diſcretion. If that is ſo, how juſt was Mr. Si lden s re- 
fleQion! Your Lordſhip has no more power over Ex: cutory De- 
viſe than over other 


IIpofitie property; nor over truſts, 
except to provide for the EXCCULLON OL them. c Executory Deviſes 


are not ſuch novel things 88 is ſuppoſed· Gowdchep's Caſe, the 


Hirſt cited by Mr. Hargrave, was in th 


time of Eaward the 
Third. The diſtinction between Deviſes | Execu and Executory 


wt" ve" 


was perfectly well known to thoſe, who: decided that caſe. They 


are contradiſtinguiſhed, as truſts 


Executed from truſts Executory. 
The deciſions as to Executory Deviſes are 6 mu ch deciſions of 


Bs as any others. The Court has no diſcretion. 7 The queſtion i 135 


8 are the mne eſtabliſhed * all the caſes, as forming the 


* 


(a) See the Caſes college! in 31 E Cases s note upon Alice v. a . Wilt. f 
Wo and Mr. Sanders notes u pon -Dormer v. | Beauclerk, 2 Ait. 308. Farne f Executory 
Deviſes 167, &c. Ed. 4. by Mr. Powell, See alſo n v. Ea? $89 CO. v. Falte, 
Ante, * 1. 286, vol, 3. 99. 
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tingenty to take effect within lives in being and a certain portion 


to a Term in groſs for twenty- one years. That ahnt de dn 
It is ſtrongly argued / by one of the Counſel in The Duke of Nor- 


1 Pep fk 4ST ET "X02 WL, 5 e 1% "my 10 11 5 
| Mh tbe e the in dees which eden 
| 1s: to continue, and of the perſons, who are to take beneficially, 


meant twenty one years; it was not the intention to comprehend- 
in the deſeription of perſons named perſons, who ſhould come 


N together, He intended, I admit, all ſuch perſons as were the 
deſcendants of the p rſons named, it in actual exiſtence; at; the date 


admit the implied double allowance mentioned by Mr. Hargrave. 
It would make no difference: but I doubt, this will does not 


afford it; for the teſtator, when he comes to deſcribe the perſons 
to take, does not uſe both expreſſions; and is therefore not to be 
ſuppoſed to include both ideas. He does not there uſe the words 


born in due time afterwards.” -- But ſuppoſing, he did mean 
chat: it reverts then to the true queſtion; whether a teſtator can 


mit an eſtate to veſt in poſſeſſion at the end of a life to come 


into being within the period allowed by Law for the birth: of a 


poſthumous child: that is, Whether a child en ventre is to be 


taken to be in being for this purpoſe. Such children are conſi- 
dered in being for a variety of purpoſes. They are conſidered a8 


| Hvidg a at the death of an inteſtate Within” the Statute of Diſtribu- 5 
tion. 


df 119 5 


eis 10 | Chancery: | 35 
bootdlty's Abbey are, that an eſtate may de limited vpon 2 . „ 


Torr s- 


of üme afterwards. It is a miſtake td fay, that may be extended 


Ta, OP 


| falls Cafe, 5'Ch,>Caic42.z that a Term for years cannot. be given N 
upon the death of a perſon without iſſue within twenty years anyx 
more than within 1000 years. The Law has provided no rule upon 

that; for as to limitations for years no line can be drawn. The 
principle of Exeoutory Deviſe inſtead of being limited has been 
extended from 12 755 ber E down to e of . Va 


when it ſhall ceaſe, it is impoſſible, the Teſtator could mean an in- 
definite failure of iſſue.” With reſpect to the ſuppoſition, that he 


into exiſtence in ſucceſſion. He meant co- exiſting perſons. in 


of the: will; who. ſhould be living at his deceaſe, or ſhopld be iborn 
in due time aſterwards. Upon thoſe words, what is the meaning 
of the expreſſion uving at my deceaſe?. This i is always a queſtion 
of intention. Theſe words in this will cannot mean children born 
in due time afterwards: that is children en ventne. I by no means 4 
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F tion) Trying capable of taking by deſcent eitferia 
fee or in tail. It is admitted, they are to be conſidered in being, 


e wn Chant i 


in all caſes, where it is for their benefit to be ſo conſidered. But 
the Law takes notice of ſuch children independent of their be- 


: nefit; - They m ay be barred. They may be vouched in 1 | War- 


ranty. Lord Cole gives the form of the Voucher (5); that 4, 
il born, will be the heir, and is to be vouched ;; and if that child 


ſhall not be born, B. will be heir; and he muſt be vouched; as 
the other may not be born. A feoffment may be made to the 


uſe of A., till a child eee be born, and then to the ule 


of that child. So, when tr 


of perſonal property began, no 


doubt was entertained as 10 2 truſt for ſuch child. By the 
_ Civil Law they were capable of being placed in very labo- 
rious ſituations: they might be inſtituted heirs or -executors, 


9 not only by their fathers or mothers but 


even by ſtrangers; 
2 Domat. 16. Articie 22. In the caſes, that have been cited, 


the queſtion was a queſtion of intention. "The Certificate in 


Burat v. Hopegood ſhews the ground; that the father was not 


to be-preſumed: to intend to diſinherit his own child. In Millar v. 
Turner, upon Marriag 


Articles, the ſame ground i is taken. 80 


upon the Statute of Diſtributions the dueſtion ie, whether the 


Legiſlature intended, that ſuch à child ſhould: take with the reſt 
The real queſtion in-fuch-caſes is, whether, if the child is deſcribed | 


| hy words importing, that it is in being, the intention cannot enable 
ſuch child to take. It is, becauſe the child is confidered in being, 
or, as the Books formally expreſs it, in rerum naturd, that the in- 


tention is capable of taking effect. If a child en ventre is not a 
child living, it is ic vain to ſay, the teſtator meant a child not 
Auving to take. It is not confined to caſes of benefit to the child. 


| There is no ſuch rule with regard to Executory Deviſes, that they 


may be more remote in favor of ſuch children than of ſtrangers. 


In Reeve v. Long (e) it was determined by the Court of Common 


Pleat, and upon a Writ of Error by the Court of King's Bench, 
that a poſthumous child was not entitled under a limitation in 


ſtrict ſettlement. That judgment was reverſed by the Houſe of 


Lords: but it was reverſed. aguinſt. the opinion of all the Judges. 


That caſe os” riſe to the "I NY * It was then ee 
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Gnas chat fabh Ad was not n n "Mp a" 
_ advantage. In Lom v. Blackath though, it is true, the poſthu- — "7b 
mous child was to have the benefit, the deciſion did not depend mw "0 
upon that. The queſtion was as to the validity of the limitation «Wooepokd. 
over; and it was' ſupported, as not being | too remote, confidering | 

the intereſt of that child out of the queſtion. It can never come 

in queſtion i in ſuch cales, whether by the words « living at the 5 

death“ the teſtator means ſuch children 5 in rerum naturk, « or. per- | 
ſons actually exilling, upon the ground, that. 1 in one caſe the ob- 
4» of the Executory Deviſe i is to provide for children, i in the 
other, for ſtrangers; : for the queſtion i is not a. to the perſon 1 in- | 
tended, but as to the time, duriug which the veſting i is ſuſ pended ; 
Whether this expreſſion- can: be u uſed to deſerihe à perſon, that is 
to eome into being, if at all, within nine or ten months; it being 
adn ined, that if that perſon was in being, not only nine ox ten 
months, but twenty-one years, might be added to the period of 


0 


ſuſpenſion. If thoſe nine or ten months can be added at the end 
of the. term, why may they not be prefixed at the . 
The ien _ be too. fine for the Nous of the . 


TE 4 ie 5 


But 3 3 N not confined himſelf 1 to, 1 wands * livin „„ 4 
a. my. decegſe. What is the obvious meaning of the werds 
born in due time afterward; B Born within that tiche after 
tne death of the teſtator, which is generally conſiderell e the 
time of geſtation. That phraſe can have no meaning but by 
reference to the father of the child. This f is preciſely the caſe 
of Long v. Blackall, . A ſhort time 18 that eaſe came before he 
your Lordſhip, Doe v. Clarke (a) had been decided in thi —_— 
of Common Pleas ; in which caſe it was moſt broadly laid down, ; 
that, independent of the intention, a child en venire is to be con- 
ſidered as in being. It was intimated by me (5), that in point 
of fact this caſe. was new, in Jpecie, as giving the double al- 
lowance. [Your Lordſhip ſeat the caſe to the Court of King's - 

Bench. with a view to ſee, whether that doctrine ſo laid down in 
the Court of Common. Pleas, not diſapproved by your Lordſhip, 
would meet the approbation of the Court of Hing, Beucb, to 
give greater weight of authority to the doctrine of the Court of 
Common Pleas... Mr. Chambre s argument diſtinctly puts it upon : 3 
the: fact, that 8 months wers te precede the life; aud hhñu e 1 
_ that! it could make no. difference ; and the Court, held, a 
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"That we! la decided this: 15 and "ne; 8 vis. that! a often 


to take effect upon the death of a child en ventre at the teſtator' 


death without leaving iſſue is a good diſpoſition. It cannot be 
Maid, that the time is extended in this caſe to the length, it might 
have reached | in that: for in the ſubſequent. part of the will the 
teſtator having omitted the words „born in due time afterward," 
muſt there be ſuppoſed to mean perſons actually born at that 


| time. F this will does n not fand, that caſe. muſt ws overturned, 


-m Whitelock v. dn 1 Teri Rep. . B. 243. 69 et the 


words were © begotten” and \born”,” the Court of Common Pleas 
laid it down, that it was fully ſetled THAT the child en "ventre Was 


to * coaſidered a8 WN 8 born N : Gs 15 05 
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Try this upon a palin 405 a term es 9 upon n 


| in truſt for the huſband for life; after his deceaſe for the wife 


ſhould marry at the age of twenty, and die under twenty - one, 


leaving his wife pregnant, unleſs the child, with which ſhe is 
pregnant, is confidered as iſſue left living at the death of its 


for life; and after the deceaſe of the ſurvivor, for the eldeſt ſon 
of the marriage, with a limitation över in caſe of his death under 
the age of twenty-one” without leaving iſſue the difficulty from 
the caſe of à poſthumous child can never ariſe. But ſuppoſe 
that limitation, inſtead of being" to the huſband for life, and then 
to the wife for life, to be to the huſband for life, and after his 
deceaſe' to the ſon, v rith the ſame limitation over: it would be 
extraordinary, if on account of the limitation to the wife inter- 
poſed the poſthumous child ſhould take in the one caſe and not 
in the other. If it is ſaid, the child would take in the latter 
caſe, it leads neceſſarily to the double allowance; for if that child 


Father, the limitation over. muſt take place. That is not for 


che benefit of the child; for the conſequence of the father being 
e as leaving iſſue would be, that his eſtate would be ab- 


ſolute. It would go to his creditors, to his' legatees, and his next 
of kin; and that child coming into exiſtence after the death of 


Its father pa ITO e as FEE at that time * take 
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_ We ee 10 been no deviſe * 5 br l Had 
been an Executory Deviſe to the child en ventre fat ere, with a 


of twenty- one without leaving iſſue, it would have been good!. 
That child might have married at the age of twenty, and have died 
under twenty-one leaving a child en ventre ſa mere: in Which 
_ eaſe, as the Judges put it, he would bave died leaving iſſue 


| living at his death. That is in point to prove, there may be 
the double allowance. There is no difficulty in a perſon not in 
being taking by Executory Deviſe for life: Oalet v. Chal, Hint, 5 
Pol. 39: but a limitation over on the death of that perſon ; 

| cannot take place (a). In Chapman v. Brown, 5 Burr. 1626. the 

_ caſe, where a line was omitted in the ſettlement, the Court bad 
no doubt, that an. eſtate for life to the unborn ſon would wave | 


Wn Sood: but there e could not be a limitation over. 
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deſeriptions. of perſons, whoſe lives are ſpecified. . is one 
ſemence and the qualification over-rides the whole. or what 


purpoſe. did the teſtator uſe theſe words but from 4 Inwledge 15 
of the rule of law? If this will is read as any other will, with a 


view to make it valid, not to avoid it, the words of reſtriction 
5 muſt be combined with all the limitations, This Fannot be 


oj compared. to the conſtruction put upon words in an Indietment 


or a Mandamus. . In thoſe inſtruments there muſt be ſo much 
: certainty, that there can be no doubt, not only what the drawer 
| meant, but what every one elſe would underſtand, by the expreſ-⸗ 


ons uled. Upon inſtruments of this kind every ſort of latitude 


is uſed. The Courts are in the conſtant habit of minpeſng Ms ; 


and ue 1 means to diſcover the] intention, „ 
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i 1 to thin uncertaingy,, in e of the: th to r 


there any real uncertainty in this deſcription? Taking the 
| Fenn together, eſpecially locking to other parts of the will, ; 


it is plain, nothing is meant but the perſon, who at that time 


ſhall happen to be heir male of the body of Peter T/aac Thelluſſn. 1 


Is there more difficulty in aſcertaining this perſon, than there was 


in the caſe of Pyot v. Pyot (9), where the teſtatrix gave to her | 
Hr relations of the” name of — 224 ? The Court hid, They, 


15 MM WT) nuke. Derril, 22 rol. 2. 286, Fre Or Fe 75 535. 
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Wooerere: N he. aper ſan anſworing every deſeription. Suppoſe, at the 
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— mol: find eis che pere This „ at the | 


nie den of cheſe lives. When it does occurg; then will de e 
dhe th diſcuſs it. Perhape it may never ariſe. There 


period ſpecified there ſhould be an eldeſt ſon of John Thelluſſen, 
- thei. toſiator's, grandſon: ihe perſon would be clear beyond all 
_ poſſibility of doubt. The clauſe directing the ſurname of - The!. 
un only; 40 be uſed, may have effect to een any other name 
3 G 05 ae e ! ee „ 
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But if the "deſcription is uncertaih, the Crown 5 take | im- 
= (a), Nothing is more clear than that.” In Hopkins v. 
Ho Plins Lord Hardwicke "held, that it di d not follow, becauſe 
tere might. be ſome "perſons, in "Whom the deviſe could not 
ta ke effea,” alluding to the deviſe to the ſons of unborn ons 
and daughters; that the property Tout nor Be taken care of 
for thoſe, for Chöm it ot take effect. ”” Thele limitations may 
be qualified; and the Court may give effect to the intention of 
te teſtator 1⁰ far 46 i is confiſtent with the rules of law. 
There ale many cafes, i in "which limitations have been qualified, 
thou h too remote and oud © ab initio; eſpecially in the caſe of 
an "Executory truſt, as "his" is. Humber flon v. Humberſion » was 
decided upon that Altec; Which is fully dife vffed 1 in Fearne's 
Contingent Remainders, 206, and Fearne' s  Exrcutory Dis; ifes, 59, | 
edition 5th, by Powell.” "The principle, | upon which the dockrine 


| of Cy pres has prevailed, that the general intention mall be exe· 


* N 


cuted, if the particular intention cannot take effeck, applies pre- 


ciſely. to this caſe. The general intention of this will is to give 
to the eldeſt male lineal deſcendant. If the two grandſons of the 
eſtator born ſince his death are not to be conſi dered as lives within 
the rules of law for the purpoſe of theſe truſts, they may. be 
eventually entitled to this accumulated property. AB 


Tue Eitcniiiitics; upon en this will is to receive a bester 
onſtrucklon, are the choice of lives, and the value of the propet- 
Yu, of which the Court is informed by matter #ehors the will. The 
Ssdurt cannot decide upon ſuch principles. As to the hard{Kip of 
the caſe, it 186 unneceſſary to ſay much. The policy of the law 
— Has not TE f omg Lorditiip to cif how much a the” fruits 
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the rule, an x abuſe of the rah bee, er evading, 


the rule. If the Court has the diſcretion contended for, it 2 


equally competent to your Lordſhip to ſay,  Exequi 


and how much to other "OR that he " 4 to be Y 


at is, a froud upon. 


be barred by Recovery, as to overturn any other rule. Lord Not- 


tingham| did not mean, that bis ſucceſſors in office ſhould be at 


Liberty to overturn a rule eſtabliſned in the very caſe, in which he 


decided. The rule ſo laid down might perhaps be left open: it 


is very difficult to ſay that: but, chat all the doQrine ſettled ſince 
ſhould be liable to be overturned upon Ps a? * 


the Ny we mw ROY that e can Re 
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"pai Lordthip mill foe! mating /ſaiefaction in x at uin ; 


docttine from eee ee that, as the hiſtory. given in this 
d, exiſted in a great part of che laſt Century, 


_ cauſe: has eſtabliſhe 
than in decidi eciding upon eee e in 1 1 Ks * uncertai 
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wo Nat 142115 in . to FR Weener Pig the 3 to 
* the benefit of chis deviſe, the only way that can he urged is, 
that, unleſs the will is clearly good, and it is impoſlible to doubt 
upon it, it might make a difference. At the ſame time it is im- 
poſſible to deny, that there may by poſſibility be a perſon in being, 
who may anſwer this deſcription. I cannot. agree, that it muſt 


mean heir male in the common ſenſe, or heir male of the body; 
nor, that the clauſe as to the name may be ſuppoſed intended 


merely to preyent the deviſee from taking another name. That 
proviſion muſt be with a view to the poſſibility, that a male de- 


ſcending through a female might become entitled. The Place, in 1 
which words are found in a Will, can have little effect upon the 


chem, or even to ſtrike them out: but if ever a will can be con- 
ſtrued grammatically, this will ought to be ſo conſtrued, rather than 
buch A e e as 6 1 1 e Vece ioto engen. 


vi | 1 


conſtruction, if the intention calls upon che Court to tranſpoſe 


Te 60 wot n 0 firſt, upon the 8 26 


Ar as 81 tend to keep the property” in ſuſpenſe and enen 
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Thirdly, whiter the life of a perſon in the womb can ay con- 
deres a life in being within the ſenſe of thoſe caſes, Which have 
decided, that” property _— — wndlienable — Ait or 
Res in bogs nn THEY S342 2 3. l *r AF Koi; A PEE oy 9 2 
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„„ Was 1 j'} 
I bannt agree to the obſervation in hs full*extent;' that in exe. 
_ eivg the truſts of à will your Lordſhip never enn take into your 
| confideration, whether the will is the effect of caprice; Whether it 
is rational, or not; and that, let it be the moſt irrational diſpoſition, 
that can be imagined, the Court is bound to execute it. I admit, 
Four. Lordſhip cannot put yourſelf in the place-of the teſtator, and 
ay, he has ill - provided for his family, diſinhierited his children 
without reaſon, and made an injudicious diſpoſition of his proper- 
It is the privilege of a teſtator to diſpoſe, as he pleaſes. But 
2 in may be ſo irrational that the Court will not execute it. -Sup- 
poſe; before the laſt S atute of Mortmain (u) a man had by his will 
_ given 10,000 l. for the purpoſe of founding an Hoſpital for the 
maintenance of cats or hedge-hogs: it might be very well ex- 
preſſed: but would ſuch a purpoſe be executed? Is there a man 
living, who will not pronounce this will to be as irrational and 
abſurd as any will can be. It is not only irrational, but in its 
conſequentes extremely pernicious: I do net dwell upon :.s being 
Inofficious' and almoſt wicked. What can be more pernicious, 
than' that property of this immenſe amount ſhould be totally taken 
out of the ſtock of this Country, and be abſolutely uſeleſs for near 
2 Century. If this will is good, accumulation of property may be 
Lontinued till the death of the ſurvivor of any known deſcription 
ok men. No inſtance has been mentioned of any attempt at ſuch 
limitations; ; no caſe, that bears any reſemblance to this. There 
are caſes, very few in number,” where an eſtate has been ſo 
limited as for a certain length of time not to be veſted in any one; 
"Uk; where it i is given to the right heir of a living perſon: but there 
is no inſtance of extending 1 it farther than two or three lives. The 
i longeſt period” was that in Hophins'v. Hophins,” From ſuch caſes 
an inference by no means ariſes, that any number of lives may be 
taken at the caprice of the teſtator for the purpoſe of poſtponing 
dhe veſting, not TE: the fake giving the bs to.the ſon o 225 


92 751 wt N 18 1 9 17 * 
* 2 K 2 * 


x Pl 3 6 
%%ͤ1ßꝛß LA Ds Fo 1) \ Geo 8 
n is } 6 VF. . * 5 . 
* Wu. MY e * vat Is ; 325 43 
* TY 
>. 4 A . l 
f 99 3 4 « 


' Caſes! in Chan Wr. 


known perſon after the death of that perſon, but wa FR "OY 
fake of accumulating the rents and proſits. The true queſtion is, 
ow: far any principle can be extracted from the caſes, calling 


upon your Lordſhip to ſupport this will! It has been ſtated, that vali 1 


this will falls perfectly within the caſes; but the whole ground of 
the argument amounts to this; that in ſome of them it bas been 
ſaid, that a limitation by way of Executory Deviſe i 18 good, if ae. 
does not: exceed a life or lives in being and twenty-one. years, 


upon the reaſon aſſigned by the compariſon, of Lord; Hale and Mr. 


Juſtice, Twiſden, that; all the candles are burning | together... Do 
theſe expreſſions, found in thoſe caſes, in any degree warrant the 
inferences drawn from them in ſupport of uch an aſſumption of 


| Aves as dis will takes, merely for dhe purpoſe 'of .effeQing, not 


what has.a.tendency to a perpetuity, but what is) a perpetuity, 
with a view of preventing not only alienation but enjoyment for 
© ſuch. a length of time. L can hardly 70 imagine, * Lord :Talbot _ 
could ſeriouſly. ſay, as he. 18 repreſented, in Lou Rares, that 
the policy of the law would permit an eſtate to 701 15 l 
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during twenty lives. 55 It. 15 a mere difum. imputed to bim in a £ | 7 


that did not call for it, in which. the queſtion, of pt 
not before him. Seqttergood v. Edge, and the other caſes, in 
which the number of the lives is treated as immaterial, are open to 
| the ſame obſervation. The circumſtances of thoſe caſes, afford no 
ground for thoſe. expreſſions. / It is impoſſible to ſuppoſe, 1 


Nottingbam's idea in The Duke. of. Norfolk's Caſe was, that an 


eſtate ſhall be kept unalienable during, any. number of lives the 


teſtator chooſes, provided. he; ſtops at les in bei 


deciſion very much upon the reaſon aud convenience of the 9 : 


His expreſſions are very happily applied to this will. It cannot 

poſſibly be imagined, that ſuch, a diſpoſition a8 this could have 
been i in his mind, or that he would have ſupported, it, How are 
theſe Dida properly to be underſtood? As the Dida of Judges ought - 
always to be underſtood. with reference to the caſe and the queſtion ' 
before them. There is no inſtance of a limitation. either in its object 

or effect bearing we leaſt reſemblance to this. The Judges in 
-deciding theſe queſtions certainly have not in words fixed any 
particular number of lives; neither have they fixed any number 


of years. Why not? Becauſe, they looked to the caſe, before 


them, which in general has been a Umitation to take effect after 
a life, or a life and twenty - one years. They looked no farther. 
oy never dete ſuch an e, as this could be made. 


etuity was 
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on mind, and that, where 


1 deem. a0 when perpetuity is the 


of lives; but they expreſſed generally phe in being; certainly 
not at all adverting to ſuch a caſe as this. If any ſuch attempt 


8 CHOY nad been made at an earlier period, it is impoſſible not to con- 


elude from the reaſoning againſt all theſe limitations, that a pre- 
eiſe rule would have been laid down to prevent the miſchief. 


Lord Nottingham muſt” have had an idea of that ſort in his mind. 


ed, there would be ſome attempt of this 


nature; _ that, when it Thould appear, the miſchief would 


There is much good ſenſe in what he ſays; that he 


Will op, n any inconvenience appears; meaning certainly 
not merely an inconvenience in his own mind, but that ſort of 


P b aiming at à perpetuity, upon which no perſon 


When the miſchief -ariſes, that is the time to create 


the NE" There is a great difference i in ſaying, Aa Judge er 


rio is to ſtop on account: of any idea of f inconvenience in his 
0 re a genezal inconvenience "appears, 
aiming to defeat the Law, he is not to ſtop on account of theſe 
Bina; Which are the Whole foundation of the argument. It 


ubje&t, it mould 
ever fall from rational and thinking men, that there is no differ. 


*. 4 +4 


was to be told, he was to give the ſame price for an eſtate for a 
thouſand lives and for one life! What i is meant by perpetuity? 
What is the wiſdom of the Law, if the object of this will is 


| ence between a thouſand lives and one life. Suppoſe, a Purchaſer 


0 take place? The Law abhors a perpetuity; and will not 


ſuffer the fee of au eſtate to be kept unalienable: but it t will 
duffet it to be unalienable for ſuch a number of lives as to 
make a period of above a hundred years almoſt certain. The fee 
3s worth nothing after twenty lives. It is ſaid, one life may en- 


dure to the age of Parr or Fenkins : but che Law looks to what 


uſually happens in the common courſe of affairs; and does not 


Conſider it worth while to advert to ſuch rare inſtances. This 
5 «caſe will be made a precedent ; and it is not unlikely, that within 


ten or twenty years this Court v 8 8 to 6 Geddes FINE: _ 
"ſp 'of the mw nature. N Mut 6h 
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mY may be ed, a e Dx to 1 If tor. to flow 
eſe Dia? It is not difficelt to find the rule. Look, not to 


hat the Judges have ſaid, but to what they have done. See, 


now far the decifions have gone; and do not ge beyond that. 


* 


s its. n different gti ns objects" in every e in . N 7 
which it can be conſidered ; and it is impoſſible not to ſee, y pri 3 6: 
that it never would have been tolerated by the Judges, to "whoſe Wooprons:” 7 | 1 
Dia; not deciſions, your Lordſhip 18 referred in ſupport of * 0 
n no inſtance have they gone beyond two or three lives; not — 
F | | keeping the property from poſſibly veſting in ſome one even in 4 r 


® | very ſhort period. Even in Hophins v. Hophins, in "which' the | „5 | I 
| ſuſpenſion ' might by poſſibility have continued longer than in = 


ariy other caſe, that has occurred, the eſtate might have veſted ; 
immediately after the death of the Teſtator; or. Fobn Hopi tins. 
might have had a fon; 1 in whom it would have veſted; and all, 
the Executory Deviſes would have become Remainders. No 
ſuch concluſion, that an eſtate may be prevented from veltin . 


for any number of lives, can be drawn' from that caſe; and no. 5 RD | 3 
caſe has gone farther. | "Suppoſe, that "caſe was an authority for . 
keeping an eftate unalienable for three lives; ; "and for preventing F 


. all enjoyment « of it for the ſame period: does the conſequence. þ 
follow, that your Lordlhip ſhall eſtabliſh a ſuſpenſion of aliena-, 
tion and enjoyment, for A thouſand. res It is effeQually, a_ 
ſubſtantially doing that, Which all the. caſes. mem che Ju be. 5 

5 have been ear reit x prevent, the . on of 

a pe rpetuity. - E: 2 n en fo eee 
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_ 89.8 l farther? Than, were e to de „een . 
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ü ee r. Rar hay oli was not 1 as en this Wall, 
wan going to any one. There was no Executory Deviſe. 
nere were limitations in remaindee to ſeveral Perſons in being: 8; 
| but the defect was, That the Teſtator attempted 10 give- eſtates 
for life to ſons. of future ſons. inſtead of giving to * . ſors 
eſtates tail ; which was s done by the Deerce. wy 
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At has been OP from that eg in favor of the two 
grandſons | of the Teſtator born ſinee his death, that the inten- 
tion ought to be executed Cy fires, - That doctrine, as applied to 

 this"caſe;"is totally new. If ſuch an appliestion of it is well- | 

founded, neither in this caſe nor any otber upon this queſtion . _  — 
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tel caſe of a limitation over of perſonal eftate after a death without 
Iſis, if the doctrine of Cy pres can be applied, the Court would 
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2 wha; the: Den ry as far as they can; but, that y 1 
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Deviſe, the Law' will not fupport, muſt fail. In the bommon 


always have. ſaid, they would make it good. as near to che i in- 


ales as they could; and all Teſtators mean iſſue living at the 


death: but n furs deciſion has ever been made; and wills 


| As application. of the doQrine of Cy pres would totally change 


_ the ſubje@ given, the object to take, and the time of taking. 


This property with the. accumulation is given to a perſon an- 


| ſogring a certain deſcription at: the end of nine lives. Can the 


be changed? Can the Court give the acumulation for 


fee lives inſtead of nine, and take an object at the Expiration 
| of the ſeventh life? The doctrine of Cy pres. has never been ap- 
plied i in this Court but to caſes, of Charity (a); and | in thoſe eaſes 


it has been applied far enough. Humberſſon v. Aumberſlon does 
not bear upon this. The Court did no more in that caſe 
than a Court of Law would do, no more than was done i in 


Chapman v. Brown. The intention there was obvious. The 


Court took the words certainly not in the ſenſe the Teſtator 


meant: but they gave ah. eſtate· tail; by which they effectuated 


the main intention of the Teſtator, upon a ſimilar principle to 
ee 0 n the r of King's Bench decided the well - 
i binſon (5); in vrhich notwithſtand- 


nger” annexed to the eſtate for life, 
che e held, goal might eſtabliſh it as an eſtate- tail, upon 


me main intention, that the eſtate ſhould not go over ſo long as 


there was any iſſue. No caſe applies to this, no rule of Law; 


and no argument can diſprove, not only that there is danger of a 


tuity, but that chere is an actual perpetuity. There is no- 


1 thing in ſupport of it but theſe Dia; which ought! to ww 0 


. RK — *. nnen and' not to a caſe like * 
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that, as. coupled with the limitations, and imended to endure 


WON See Attorng- 7 5 1 v. Bale Auen ho v. * 14% . General A 
re, Attorney: Genera v. Bowyer, ante; vol. 2. 300. vol; 3. 141, 220, 633, 714- 
The. ſame doctrige has, been, applied 10, appointments : as- to which: ſee Pitt v. "_ 
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4 power to accumulate for the ſame time. That certainly 1 


n 


Sid, it muſt ſtop, where, any future limitation _— top; ; when | 


any. unborn. perſon . attains the age, of twenty-one. To rea 


aS 270 


from that caſe, that, there may be fuck an accumulation F, x 1 
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| queſtion, and We caſes cited upon "that; ; te it gil His remem- 5 


bered, that accumulaion may go on, for all the lives, that can 
poſſibly be put into a will, if it can continue during theſe nine 


ves. Stephens v. Stephens affords no inference | in favor. of ac „ 
þ cumulation. It was there determined, that an eſtate may be 1 
kept unalienable for a life i in being and twenty-one. years. after» 
| wards: that is, it need not veſt in an unborn. child till the age : 
of twenty-one.. That does not neceſſarily keep the eſtate un- 


alienable for twenty-one: years; though it; is ſo conſidered. In 


| Hopkins v. Hophins the intermediate rents and, profits were held 
to belong to the heir at law. That ſhews. only, that the queſ» 


tion was agitated. The caſe. upon Lady Deniſon's will does not 
apply. There, as in many caſes, the eſtate Was limited to an 
unborn ſon, a ſecond ſon of Miſs Midgeley, with a direction, that 


till ſuch ſon - ſhall attain. the age of twenty-one, the profit ſhall! 
7 accumulate; If accumulation is allowed: in any degree, it is im- 
poſſible to ſay, it may not go ſo far. Miſs Midgeley might have 

bad a ſecond ſon within two years after the death of the Teſtatrix. 
The accumulation therefore was not nedeſſarily to cbntinue longer 
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not a neceflary conſequence; and no caſe is to be found, in 
_ which it is eſtabliſned. At the ſame time it muſt be admitted, 
| there are caſes, which ſeem to imply, that during the time an 
eſtate is kept unalienable the profits may accumulate: hut there 
is no authority for taking any number of lives, as in this will, 
| totally unconnected with the erjoyment of the property, merely 
for the purpoſe of accumulation; and the” caſes referred to are 

far from proving, that any fuch attempt” was ever thought of, or 
tat amy thing has fallen from any Judge to warrant accumulation 
of ſuch an enormous duration; "Phigps v. Kelynge, before Lond 
Caniden, is ſo morty ſtated, that the circumſtances cannot be 
ous, "that certain leaſehold eſtates io 
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1 los the: Uo: wy i peek and beyond that, Silke: "MY 
„ ſecond ſon ſhould attain the age of twenty-one. Is that an argy. 
d, ment for allowing ex necgſſitate an accumulation for five thouſand 

Ls Wares: dives, or as many as the imagination can frame, chat can poſſibly be 
iq purſued, that it may be known, when they ceaſe to exiſt? The 

— ageumulation under that will has gone as far as moſt caſes, 
—_— -- No caſe has gone farther. In Gibſon. v. Lord Montfort, pon the 
=—_— celebrated will of Mr. Shepherd, the accumulation, could not 

have. continued longer than for the life, of Mis Shepherd; and 
the moment a child was born the eſtate veſted, liable to open 
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upon the birth of other children. How monſtrous, it would be 
TT from that. to. dravy. an inference. in favour, of. this accumulation ! 
'S do not preſs the amount. of the property. The only difference 
upon chat is, that the. conſideration of the effect of the accumula- 
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. n may be fairly ſtated, 10 Tee this > ge Lag never x been e con- 
5 fiäkred; for all the inſtances to be found are for a very ſhort time, 


Es it the Men a life and the poſſible addition of. twenty-one 
a Fears Tue enormous conſequences of the accumulation aimed 
at by this will never entered into the i imagination of the Judges: 
biherwiſe is is impoſlible, that the i inconvenience ſhould | not. have 
bei diſcuſſed. "The whole doQrine of accumulation f is of a very 
lite Hate. tiere js no inſtance farther back than the Reports of 
 Firgfter, Aud one or two in Peere Wi lliams, The reaſon is 
-obvious. & 5 could not occur, Where the ſtate. was "Timited for 


fe; nor where there was a fee upon a fee. : T believe it never 
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occurred, till perſonal property came to be the ſubject” of theſe 
_ remote Münte. Lord Hardwicke obſerved upon Mr. Shep- 
Her 7 will, hat, Where the property 1s given as a reſidue, as one 
maſs there” mult be accumulation, becauſe the profits belong 
to the mafs-⸗ After the doctrine had ariſen, it was: by degrees 
applied to real eſtate; and fo it has reached the ſtate, i in which 
we now find it, If I am aſked, Where it is to ſtop, 1 anſwer, 
Bok to whats has be, n= Cccoed:: accumulate as far as your pre- 
deceſſors have accumulated; £0 no farther, ' What uncertainty” 
can ariſe from that? If accumulation Has kin: place: for one or 
for two lives; let it go ſo far. What nen the law? The de- 
eiſions; what the Judges do; not looſe Di#@ thrown out in ings 
went; eee before them 6 an aer 6 15 -of 
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As to the, oth of; the reſttiQive- clauſe born in n 


3 it is very uncertain, What ſenſe is to be 1 
them, ſuppoſing them to apply to all the claſſes of lives. They 


are uſed in this will in a ſenſe perfectly new. In the caſe of a 
father there is a very natural preſumption; ; and where there is a 
gift generally to all the children of a third perſon; living at his 
death, it is not a natural conſtrudion to exclude a poſthumous 


child. Unleſs theſe words have a clear and certain meaning, 
the deviſe is void; becauſe no one can tell, What time was in 
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the Teſtator 8 contemplation. If they mean children in the 


womb, he. had no power to, reſtrain the alienation or enjoyment 
of an eſtate during the life of a child in the womb. for ſuch child 


is not a life in being within the ſenſe of the Dicta, that are relied 


ON. There is no inſtance, in which an unborn, child has ever ” 


been conſidered in exiſtence, merely: for the purpoſe, of keeping, 

property. unalienable, where that child is not to take. The me- 
taphorical expreſſion, that all the candles are lighted. together, 
and the other expreſſion, that all. the liyes, are wearing out at the 
: ſame. time, apply to lives actually in being, ſubject to all the 
caſualties of life. Upon this ſuppoſition, the life begins to wear 

out, before it begins to exiſt, Was it ever imagined, that under 
an Act of Parliament. or a leaſing: power a child in the womb. 


might be deſeribed as one of the lives? It is a ; ſtretch, of the | 


words, that has, never yet been made. This very clauſe, of. this 


will negatives ſuch a conſtruction by uſing particular words to . 
deſcribe poſthumous children. 3 admit the caſes, that, „ 


cited to thew, that ſuch. a child is conſidered ag in exiſtencs 
under certain limitations, and for ſome. purpoſes, for its benefit. | 


Accordingly in many caſes. it has been held capable of taking 
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5 alle v. Hage, cited \ by Mr. Ga, i is! a \ direct ORE 


Lord Hardwicke there ates the rule of the Ciyil Law, and how 


it came, to be adopted i in this Country. The paſſage cited from 
Domat proves preciſely. the ſame, thing; an infant en ventre may 


| be beir or executor; 7 becauſe he wax take, real or perſonplupfo: | 


perty : it is for his benefit : but he is net Ct 
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may renounce; when he is of age. Long v. Blackall ps White- 
lock v. Heddon, do not prove the contrary propoſition. In the 


Ne 


honey if a ſon ſhould be W the premiſes were Den to him: . 
| i : 
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| 9 ja Was Zeche Wir he was en of wikidg; 3 umd the 1 
ton over after his death was good. It was for his benefft; 
therefore” he might have taken. The latter caſe is exactly to 


wee. the ſame effect. It proves only, that a child en ventre may take 


an eſtate. How does that prove the propoſition to be proved; 
that ſuch child is to be conſidered à life in being for all pur- 
poſes; for it muſt be ſo, if he is ſo conſidered for this purpoſe? 
The doctrine, that fuch' a child may be vouched, is curious: 
dut there is good ſenſe in it. The perſon to be vouched is the 
heir of the warrantor; and no other perſon can be the actual 
heir, till it is known, whether ſuch child" will come into being, 
It will not eſcape” Your Lordihip, that every particular Inſtance, 
thewing, that a child en ventre is to be conſidered as in being 
for particular purpoſes, proves, that, it is not to be ſo conſi- 
dered for all purpofes. It muſt be implied, that for many 
purpoſes and many conſiderations it is to be 'confidered' not in 
| being. Is there any reaſon, why Your Lordſhip mould go be- 
yond' any deciſion,” yo tun find, to confider ſuch a child ; in 
being for the rp ok or TONE theſe and this ac- 
_— 04 


V ; F wh , + « f * * 8 
7 * 4 7 13 v 0" 1 * * N nns . * | x A ot Ks. Fg 
1 * 7 7 1 . of & / © PN, * 1 2 3 17 5 . 7 „ 4 "i $ 1 1 


K 


Upon the whole this will is via; as «fall within no o deciſion, 
| tule, or principle; being founded entirely on looſe Dita. If 
Your Lordſhip eſtabliſmes it, you. will do that, which has never 
been done before. Vou will create A real perpetuity ; . for, as 

$6 diſtinction can be made between the number of lives taken by 
this will and any number of lives, 'Your Lordſhip will make an 
example, by Which an actual perpetuity may be created, extending 
according to every calculation to a Century a at leaſt, probably to 
120 years; to Which may be added a contingent winprity. It 
will produce very dangerous conlequences. The freedom of 
Election, the general effect upon the property of the. Country, 
_ theſe confiderations will weigh with Your Lordſhip againſt eſtab- 
hing a precedent unlike. any thing, that has been done by. Your 
Predeceſſors. If any caſes like this. can be found, this muſt follow 
tem: if none, that in any view of i it come near to this, the Toole 
Dicla ſcattered through the; Bodks' will not be Tulfciene to 9 2 
0 unreaſonable _ monſtrous a will, "FAS 1h f . n 


26h; Juſtice, after bea ny the) « cſs b. — 
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| Exocurors of his real eſtates and the refiduum of his perſonal eſtate, „ 1 1 
upon truſt to lay out the perſonal eſtate, and the accumulated pro: 9 1 
fits, which may ariſe from his original and the after-purchaſed v7 +7." 

eſtates, during the lives of his three ſons and ſuch of their iſſue as 
ſhall be living at the time of his death or born in due time after - 
wards, in the purchaſe of real eſtates, and on the death of the _ _ = 
ſurvivor of the ſeveral perſons, during whole lives the accumulation 0 2 
1s directed to go on, to divide the deviſed and pufehaſed eflates e n pM 1 


into three parts, TY to convey them reſpeQively i in tail male to 1 

the eldeſt male lineal deſcendant of his three ſons, with croſs re- 1 
tnainders; and if there chalk bet but on one ſon, then to Him! in tail male; 1 

and! in caſe there ſhould not de any ſuch male lineal deſcendant, | 

then upon Truſt to fell the fame, and pay the money han. from. „ 
wege to His * for the benckt of OT 8 7 Fund, 6 „ 3 

| "y * role” oak Tier tot. {8 
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ö diplnion of Mr. 7 an are reducible to three heads. a ig 
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eg that the doddae ef Executory Deviſes is not 
applicable to the purpoſe of a truſt of accumulation, whoſe obje 
is to ſeparate the enjoyment of - eſtate 04 have 7. en 
whoſ: lives'it is uridlicndble; ' Lt, tailor one; par itt Bt, 
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Tbe Third is "he to ſapsi Pe e or the Webel, wh "oe 


Ws objects of the Benfica 99 12 after the determination of the 1 
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ane is arrived, that makes! it proper for ä The poſſibility, 
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male lineal deſcendants of the Teſtator's ſons, is not, ag I appre- 
hend, a ground for che Court s refuſing to take care, that the truſts 


be properly executed, if under any circumſtances à clatmant may 


exiſt, about whoſe right there can be no doubt. In the courſe 


of the reply it was admitted, that there may be a perſon, who 


will anſwer the deſcription of eldeſt male lineal deſcendant of 


ſome one of the ſons ; and who will unqueſtionably be entitled to 


take the whole; and, as the Attorney General has ſaid, the three 


ſons may die without any male lineal deſcendant; in which caſe 


the Crown will take. Therefore, without ſaying any thing as to 
this objection but that 1 think i it ee L yy — to con- 
bier che ME EE per ns 
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The Firſt 55 which} ie, that the ads = reftriion 3 in Mr. 


0 7 Belluſſon 8 will, viz. 41 ſhall. be living at the time of my deceaſe, B 
0 « or born in ue time. afterwards,” are according to Juſt conſtrue- 
* tion to be confined to the ſt clas of perſons, during whoſe lives 


1 accumulation i is to be 50 and cannot according to the rules of 5 


5 conſtruction be carried back to any of the prior claſſes ; the con- 


ſequence of which will be, that the eſtate will be unalienable 


5 during the lives of the ine 1 his ſons and "grandſons, though 
* born long after his death. Ng oe $2 fp 


2 mother! kent be this firſt Jobjeliions is, chat 8 to the 


. ; dofrine; of 'Executory- Deviſes an indefinite; number of lives 
though they be concurrent, cannot be taken, 10 protract the time, 


during which the eſtate is unalienable, from the manifeſt inconve- | 


22 | biene, that will reſult; and that the number ile by _ 5 


£4 ; Thellufſon iſo great as to have that Fon” 90 


. 1175 0 4 * Io: oY 1 Ps l 8 1 ' 
* FS * <4 £44 „ : * 8 
85 8 * *. mo 1.0 e 4 $113 $444.35 6 3 471 1 1 l 44S 


+ $0 


A third 63 into which it is Drage is that 5 the words 


3 « — in due time afterwards” the Teſtator has added lives not 


5 72 in e at the time of his death to the lives of perſons in ge; and 
125 that | on that account the truſts are void, if the reſtriftive clauſe 


„ i thould be conſtrued a » extending to all the previous claſſes. 


be laſt 14 of this firſt objeQtion is, - that the * 


: 2 0 the directions of the will is wo continue . the duration of 
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Trusts of the Will; and that eve Rs Truſts, ſo far as 
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his laſt branch: ef the bulk; abjection was not much preſſad hy 
n it, eee the reply. If the 
Fill is atended to; there does not appear to me any ground for it. 
The Toſtater ditects the accumulation and the purchaſes to be f, 
made tberewith to go on during the lives of the ſeveral Peres "= l 
_ deſcribed in the will and of the ſurvivor; and; aft the death of r 
the ſur civor be irects a partition to be made, and a conveyance . WOYS 7 
io be made of one third part to the uſe of the eldeſt male lineal „ 
deſcendant then living. Rag eee Nd this is, Wing 
t be drag of the ur uiuor. The Teſtator directs the accumu - 

lation to go an during the lee age and without any inter va ef 
time after the death of rhe ſurvivor directs the tition and con- 
vepyanoe i be made; and though e time wee eee | 
ih be partition and conveyance; that will not -protong/ the truuſt 
of accumulation, or the time, during which W 
for upon ile death of the ſurvivor the intereſts of the perſo 
G0 me veſted in chem, aud be diſpoſable by them 
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be carried back to che prior elaſſes, it has beenrightly admitted, eee 
e ee ſtrict, gramtnatical, conſtruction: ef the ne 
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admitted; fot en no rule better —— — Fae —.— 


| the conſtruction of wills the intemiom of the Teſtator is tö 6 govern, hether i: 


if chat intention be conſiſtent withithe? rules of Law; and ever every 0 — i 
inaceoracy! of grammar aud every impropriety ef terms ſhall be 
_ conteſted; if that intention be clesr and manifeſt (a); and this 
rule of comſtruction holds in all taſes ; whether the teſtamentar x, 
_ diſpoſition obe ſuch ab 4 5 ourt will favor, or the eontrary. In = E „ 


ſome caſes, as in the caſe of creditors an intention ein the Teſta- creditors, an | 
tor ſhall be inferred: from the pa of Ws deviſe rages what any 
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but: where the Teſtator's intention is certain and clear, however 8 
rving it may be of favor in a Curt of Juſlice, I know of 


: Voor. ng 19 authority for ſaying, that the will ſball receive a conſtruction 


to defeat ſuch intent, becauſe it is odious and not to be fa 
vored. If we lock for the intention of the Teſtator in this eile, 
Ethitk, there can be no doupt that it wasg that his property 
ſhould be kept unalienable for as great a length of time as it could 
by Law, in order that the produce of it's accumulation at the end 
* an period might be tranſmitted to three of his male-deſcend- 
ats. To effectuate this intention it was neteſſary, that the ac- 
cumulation ſhouid not go on during the Ser abs 1 han 
narrowed. by the reſttictive elauſe. W hiout | 
be. defeated. ' For what purpoſe could tlie ebe be intro- 
duced: at all; but to prevetit à conſtruction chat would defeat his 
Dienen and if Jt was _— with that view: as to «79M it 
wheat be reaſot Po iniroduaieh; 3 it FEW equally to a), | 
It e BUR aſked in the argument, how can the Court know, ibe 
Teſtator did not intend to uſe: the. firſt deſcription of perſons in 
its moſt extended ſenſe. 10 certainly is ſenſe, which the worde 
will bear: but ſutely it is not reaſonable; that the Court ſhould 
2 that conſtruction, which will defeat the will, and give to 
bis heir at law. and next of kin what it was-.moſt unqueſtionably 


* mY 94 n Intention that they ſhould not enjoy. Read this will with re- 


- ference to the rules of Law, and there can be no doubt; and it 


n * 18 a rule, that, where words. are capable of a twofold conſtruction, 


wil 


e ee. Gen in che caſe of à deedy end much more in the caſe of a 
— — rt will, ſuck a -conftruQion ſhall be received as tends to make it 
Lap dec en good (5). The true conſtruction of the ſentence is to refer the 
: 3.t0 
makeirgood,” 0 + as; ſhall be living at the time of my dectaſe- or born in due 
er 122 time after ward, to every perſon. deſcribed in the ſentence, who 
get, mack ne got in ofc at the time of making the will. To all of them 
they are applicable, and to no others with any propriety of lan- 
guage; and the adding the reſtriction after the enumeration of 
the laſt claſs was not becauſe it was intended to apply to that Ones 
5 8 u e pee e of it. 
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lives cannot be taken to poſtpone the veſting of the. Execut6ry' bog] 5 
intereſt; as it would lead to this monſtrous propoſition, that in 


eſtats might be made unalienable dutiag the lives ef all the * ll 
Members of both Houſes of Parliament, of all the Deatis' and” „ 
Chapters in che Kingdom, and in hort for any number of lives; E : a 
W duration of /whoſe>continuariee "could be by any means a —*© 
tained j aud in ſuppott of this objection" an { expireſhoin has een 
much relied on of Lord: Nottingham in The" Dale of Notfolf's\ 
Cafe ; hoo the queſtion, where he would ſtop, if not at the 
line drawn in CH and Rayley's: Cuſt, anſwered, chat he Would 
ſtop, wherever any viſible inconveniente appeared vie But We No limited 
ever monſtrous ſuch; doctrine may appear at firſt Get: 1 find no ee the 
authority for deciding, that there cannot be an indefinite number * 
| of 'concurrent lives; and that there is any hmited number; the the ae of 
going beyond which will be inconvenient- In Louie v. Windham” tory intereſt. 
it is laid down, that a Term may be kmited 10 one for life; re. 
mainder to agother for lifes reaainder to a third; and ſo onto 
twenty, In 3 Ch. Cu. 29. Lord Mating bum lays ibe ſame thing; ; 
that twenty remaindets-for life in the truſt of 4 term are good, 
becauſe they eee - In Scattergoad'v. Edge the 
Court laid. it c that an Execurory Eſtate to ariſe within a 
reaſonable time is good; that twenty, nay thirty, years. have been „„ 
Aae a reaſonable time. 80“ is the compaſs of a lite or lives; 1 0 
for let the lives be bever fo many, /there miſt de fury for; 
< and:(6 it re e that life :: 22 e 9H Fn! 
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C. C. zo. Lord Thurlow ſays, a man may appoint 100 or 1660 


truſtees, and that the ſurvivor of them ſhall 4. copies a life eſtate, | 
tat l vithi d the ine el a . ee 
. e 16 10 n betteln che "I vor of too b 
ing a Re eftate, and limiting au eſtate 10 4 Truſtee and his heirs = 
to appoint"on the death of the farvivor of 1000? If nine lives 
ane dc many*in this caſe,” the Court mult fo" decide; becauſe t 
is inconvenient” in any 'caſe- to affume Seit z number ; for 1 


N eannet depend * particulitr” cireuniſtances =—_— 
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here the Teſtator's intention is certain and clear; however . 
undeſerving it may be of favor in a Court of Juſtice, 1 know of 
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to defeat ſuch intent, becauſe it is -odious. and not to be fa. 
id. If we lock for the intention of the Teſtator in this caſe, 
1 bitt, there can be no doubt that it wasy that his property 
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ſhould be kept unalienable for as great a length of time as it could 
by Law, in order that the produce of it's accumulation at the end 
A that period might be tranſmitted to three zof his male deſcend- 
To effectuate this intention it was neceſſary, that the ac- 
* ſhouid not go on during the Whole of the lives, unleſs | 
narrowed hy the reſtrictive clauſe.) Without: that his intent will 
be. dafcated; [i For what purpoſe could i reſtriction be i intro- 
dused at all, but to prevent a conſtruction | 


intention; 2nd 255 it» was: done with that view as to one claſi, it 


for ae it applies equally to the others (a). 
It ub et aſked i in the argument, how can the Court know, the = 
Teſtator did not intend tei uſe: the firſt deſcription. of perſons in 
it's moſt. extended ſenſe. | It certainly. is a ſenſe, which the words 
will bear: but. ſurely. it is not reaſonable; that the Court: ſhould 
2 that conſtruction, which will defeat the will, and give to 
bis heir at law and next of kin what it was moſt unqueſtionably 
his intention that they ſhould not enjoy. Read this will with re- 
ference to the rules of Law, and there can be no doubt; and it 
it, where words are capable of a twofold conſtruction, 


_— en in the caſe of à deed; and much more in the caſe of a 
lab e the” will; ſuck à eonſtrudion ſhall be received as tends to make it 
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tine afterwards,” to every perſon deſcribed in the ſentence, who 
Was. not in gſſe at the time of making the will. To all of them 
they are applicable, and to no others with any propriety of lan- 
= z and the adding the reſtriction after the enumeration of 
the laſt claſs was not becauſe it was intended to apply to that 1220 
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eſtate ale de mäce unakenable duting the lives of all . 


Members of both Houſes of Parliament, of all the Deans and” * 
Chapters in che Kingdom; and in mort for any number of lives, | 
the duration of WhO continuanee could be by any means aſcer- 
tained j au in ſuppott of this objection” an erpreffon e 
much relied on of Lord Nottingham in The Due of Natfolf'r' 
Cafe ; mende ce queſtion,” where he would ſtop, if not at the 
line draum in Cel and Rayley's: Gaſt; anſwered, chat he would 
ſtop, wherever any viſible inconvenience” appeared. "But hows) No limind 
ever monſtrous ſuch. doQrine 'may/appear at firſt ſight, I find 4% number o 
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autbority for deciding, »that there cannot be an indefinite number Porn = 
of concurrent lives; and: that: there is any limited number; the the  rfing of 
going beyond which will be inconvenient· In Louie v. Windbine wr tory intereſt. 
it is laid down, - that a Term may be limited to one for life; 1. 5 
mainder to agotf er for lifes remainder to a third; and io on to 
twenty. In g Cb. C. 29. Lord Mating bam ſays the ſame thingy 
that twenty Nader for Aiko 1 10 ibe truſt of arm are 
becanſe they prodn 
Court laid . dee, de 3 e Ea aponls > within 4 
reaſonable time is good; that twenty, nay thirty, Fears. have been 
thought a reaſonable time. 80% is the compals of a life or lives; ; 
«for let the lives be never ſo many, there mut be's furevorz 
and ſo it ed e od 1 3 W 
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bad in view! any limited number of lives. If they bad, they 
would never have expreſſed themſelves by à phraſe as compre-⸗ 
| henfire ad the language affords. Ne Hurdeqyle, 2 B76. 
C. C. 30. Lord Thurlow ſays, a man may appoint 100 or 16800 
truſtees, and that the ſurvivor of them ſhall point a life eſtate, 
Ut woulch be v within the Kue e a x perpetuity. 3 a Pl 
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ing a We eſlate, and limiting au eſtate to à Truftee and his heirs 
to appoint” on the death of the farviver of 1000? If nine lives 
are too many in this caſe, the Court muſt fo decide, becauſe it 
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ne, of the oldeſt. If nine lixes cannot be 
aſſumed, becauſe it is inconvenient, Where 0; the line. to be 


ent, we ſind it I do 
not conceive, the] adges, were not aware of the, difference be. 


- tween one life and twenty but chey conſidered nothing in Exe- 
cutory Deviſes as tending to perpetuities and i incenvenient, which 
did not tie up property longet than it migbt be at the common 
law by the limitations of an eſtate of inheritance. There can be 
no doubt, that you may create as many veſted; remainders for 
life without any objection of a perpetuity as you. ſhall-think fit. 
* ſuch limitations the Law; has no abhorrence as A perpetuity: 


dez if you would co beyond, and avidhito.tranſwir Four. eſtate in 


uh * a; courſe of deſcent, : you muſt give an'3eſtate-:of inheritance; 


Which will be alienable at 21 years after the determination of the 
reſted remainders. The Court has no criterion to judge” of the 
| ariſing from ihe reſtriction of property by Execu- 
tory Deviſe «except from coirraſting it with the reſtraint; which 
the Common Law allows tobe put on the alienation of real pro- 
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pertyʒ and, whatever difference there may*be as to the mode, 1 in 


which different forms of conveyance-operate-on he ſubject, there 


is none with ſreſpect to the e mm IP _ 
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7 5 the Teſtator has to the tives. of, perſons in Ife at leaſt added 


the lives of perſons en ventre ſa mere to prolong the time of ac- 


N cumulation, if he did not mean to go firther;; and has by theſe 
means exceeded the compaſs of a liſe or: lives in being, aud 


| ; twenty-one years, and the. fraction of another year for the time 


of geſtation; Which is the utmoſt "_ plloyred 6 for an ea 
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5 "This leads t 10 an inquiry of mhat the. reer 1 —— = 
words © in due time afterwards. 5 And to ſupport this laſt 


bead of objeQion this expreſſion has. in the courſe of the argu- 
_ gument been conſidered, as. meaning the time of geſtation, or, 


perhaps, the period of twenty-one years. In arguing: this point 


great learning and jngenujty have been ſhewn in tracing the Fil- 
JF of N Deviſes, i in inveſtigating the foundation of the 
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Caſes*in®Eyaneery,” - 
they: may take effect, Alid in dicefing the eaſes to be found 
on the ſubject. But accordiug to what I conceive to be the true 8 
meaning of chis expreſſion, it is not neceſſary at this time to enter 5 Y 
into a confideration of [theſe matters,” The words in Nr obo. 
= afterward are words of relation“ The time muſt be "Wes, 
chat ish fit and proper, in reſpect of ſome matter or thing, to 

which they may be referred: but what that is has not been in 
terms pointed out by the Teſtator, and is to be collected from 
what may appear to be the general purpoſe of the will. -' When a 
mamiſpealks of the children his wife may bear, the obvious mean- 
ing of thoſe words is the time of geſtation; us he can haveino 
children born of ber in due time after his death, who are not 
brought forth within that time. But the ground, Upon 1 which 
that meaning is to be inferred, does not exiſt, when u man ſpeaxs 
of ine children of another perſon, There is ub kite; which is 
undue for ſuch children to be born with reference to himſelf. 
They are not born leſs in due time after his death from coming 
into the world at tlie end of twelve or eighteen months, or more; 
chan if born within à leſs period than nine months. If however 
it can be collected from the will, that the Teſtator from analogy 
to the uſe of that expreſſion by parents meant to deſeribe the 
period of geſtation, it may very well be ſo underſtood. © But I 
do not ſee any thing, from which it neceſſarily follows, that the 
Teſtator in this caſe meant a period of nine months or twenty- one 
years after his death; and 1 do not think either the true —_— 
tion. The conſtruQion I put upon the words « in due time 
t nge thoſe words as meaning to deſeribe that 3 

during which perſons may come in gſe, for whole lives es according 
to Law the aceumulation may go forward: juſt 8 if che Teſlator 
had ſaid, upon truſt during the lives of ſuch iſſue of my ſons as 
| ſhall be living at the time of my death, and of ſuch iſſue of my 
ſons as ſhall be born within ſuch time after my death, as that 
the continuance, of the truſt during their lives may legally ſubſiſt. 
In ſupport of this conſtruction, iu chat part of the will, which 
directs, how the preſentation to the living of Brodfeworth. ſhall be. 
made, he points out a rotation, according to which each of his 
male lineal deſcendants ſhall nominate, if he be capable by La of 
| making ſuch. nomination, when the Church becomes xacant, or 
Lan dus time after ward. There be could only mean ſuch time 
avis by;Law allowed for the Patron to preſent. 80 in the part * 


che will under conſideration the words. “ born in due lime Sten. 
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| de” a meany. born ſo.ſoon after his death- 46 to wake. an ac- 
cumulation during their lives legal. This conſtruction f is conſiſt- 
ent with the general intention of the Teſtator; whoſe will in this 
i reſpect i is, I think, ſhortly chis: Let the produce of my real 
4 and perſanal eſtates accumulate for the lives of as many of my 
« deſcendants as the Law will admit: with the accumulation I will 
bat lands be bought; and on the death: of the ſurvivor of 
«thoſe. petſons, for whoſe lives the accumulation may go on, 
4 let. thoſe lands arid thoſe I ſHall die ſeiſed of, be divided into 
<<. three equal parts, to be ſettled in ail gia on us aeg male ; 
lden! eleraanis of ml three ſons, | rs 
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In. this WAY, of e 1 ill the DIRE will tbe diviſible 
upon; the. death of che Survivor of the perſons, who were living at 
the time of the Teſtator's death, if by Law the accumulation can, 
go on no farther: but if it can, then the accumulation may go 
on during the farther time of: ſuch lives as the Law will allow, 
But i it will be time enough. to decide that caſe, if the infants, who 
were unborn in the Teſtator's lifetime ſhall ſurvive thoſe, who 


were then in exiſtence. If 8 infants ſhould as _— png 
that 0 my not aide. 1 1725 
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e 8 - ici a e en pe- 
viſes is not applicable to a Truſb of accumulation; has been argued 
from the analogy of Executory Deviſes to Contingent Remainders, 
and on the impolicy and ineonvenience of permitting property to 
be withdrawn from circulation for ſueh a length of time; eſpeci- 
ally, when the tendency of it is to create a fortune too large for 
any ſubject to poſſeſs with ſafety to the ſtate. As to chis objec- 
tion it cannot but be admitted, that in a variety of caſes, which 


have happened, the Court has had occaſion to conſider the effect 


of accumulation ariſing from Executory'Deviſes; and although in 
many of the caſes alluded to, as upon the Wills of Mr. :Hoptins, 
Mr. Shepherd, and Lady Denniſon,” thoſe Truſts might have been 
carried on for ſo great a length of time as to furniſh a poſſibility 
of exceeding great accumulation, the objection which 1s now in- 
ſiſted on, never ſtruck the Court. A very large fortune may have 
ſuch miſchievous conſequence, by being locked up for three lives; 
to which extent the caſes have, I think, been admitted to have 
gone; and a very ſmall fortune for matiy more lives will produce 
n — chat can in any degree have ſuch mm 2 ; 
Pt & Ins, 
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W enn, 
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cari have ſuch co ſequences, muſt e very metall. Now, \ 


real or 
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hy 
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thy rule as to Execinory Deviſes. . 

* as £7 ga! . 1 4 311 8445 Like 4 4 e SELF 1 is 2 1 A 
= inp theſe Mcbeaicbtons, htc may 65 Wü ie to the at 6 
polition/'of accumulated: profits, futely it is too late by reuſon- 
ing e 20 togy to o Goeningent Remainders and the particular 


fan 


kak 4 


the conſequences of 'accuthulation' wilt be fo various, according to N 
the different amount of the property to be accumulated, 1 do not N 
fee, how ang general rule can be laid down a8 to the number of a 
lives, founded upon the conſequendes atifing from the duration of . 
 the/aconmiulation. "This difficolty would exiſt; if 1 caſes Had 
been r from which we ma collect, that” the line the 
gone by as to the number of lives, fot which accuttit2 
tio it 80 60; leg that ir may proceed for ab many lives as 
thoſe, during which the eſtate may be uaalietiable';” and that "an 
Executory Deviſe of the growing profits of property, whether 5 
erſomal, may be beneficially! given” at the Ame £ time as 
the he MERE, out of which they are to ariſe." WOT To, 


lere Lord W e 1 not ſay" it was a1 * Fay © W 
Pn accumulation, but that accumulation may go” on for the of 
dme, which is proper for the contitigeticy. Im that ciſe che 600 1 25 
tingeney was the expiration” of a life * but the Law ſays; any i 5 
number of concurrent lives is a time etſually proper for tuck y 
contingency: 80 in che caſe / of Phipps . Kelynge Lord Camden 
declared, chat the truſt for accumulating the rents of the leaſe- 
hold eſtates, 10 be laid out itt the purchaſe of lande to be ſettled; | 
ceaſed and became void on the fon's attaining” the age of rwelity- | 
one f the Law not permitting a leafehold intereſt to be fettled un- 
_ alienably beyond the time of the firſt unborn perſon entitled there- 
to arriving. at the age of twenty-one years; Bed adopting 


1 hid — be eoneladed; chat the 3 Wiſe: which : * 1 
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1 Oihbs v. Hel Ae Lord E fays, it 1 We Imit- * 
| red, the Teſtator might by e&preſs words have Mk away the 
ſurplus rents and profits, that ſhould accrue, before the Fi : 
had a ehild, or died without Hug, either to ſuch” child, When 
born, or to the perſom to take, When ſle dietk Without iffile; 
It is plain, he might; becauſe! it is' 0 deterchine in the 
„ compaſs of a life; Whleh is 3 proper time add teünchen. 
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The 1 
of accumula- 
tion no ob- 
jection to an 
Executory 
Devile. 


_ 479% © purpoſes, for which. "ARE Deviſes may hin been Giſt ig. 
— troduced, to impeach an Executory Diſpoſition of property, be- 
HEI U us 
den - cauſe the enjoyment of the ſubject is not given to the perſons, 
8 during whoſe lives it is to accumulate; and, becauſe the tenant 
e - of a particular, eſtate 1 18 entitled at Law to the rents of At; to con- 
clude from thence, that the accumulati n, till the, contingency 
happens, cannot be given by Executory Deviſe to the perſon, who 
upon the contingency is to take the thing, from whence the ac- 
cumulation is to ariſe. The great objection to Executory De- 
_ viles. is their tendency to A. perpetuity zi and that is the incon- 
 yenience, againſt, which it was thought neceſſary to; guard by 
the reſtrictions to be found ; in our. books. But the tendeney to a 
perpetuity is not inereaſed by giving the intermediate profits with 
the ſubj ect, which, produces them. The 1 value of the thing de- 
viſed is enlarged, but not the time, which the Law has allowed 
for keeping it unalienable; and with ee to what. 8 a 7 
k W be the layed of the «bing our boo e 
8 61538 ieee een 061 Ms C4091 © 
* 8 to ee to be men. for granted, that more © mil. 
chief will happen from the reſtraint as to the enjoyment of the eſtate 
than will axiſe. The rents and profits are directed to one channel: 
: but i it does not follow from thence, that they will not produce all 


the advantages of circulat ion in as great a degree, ast if the ſeve- 


ral perſons, for whoſe lives they are to be accumulated, were to 
| ſpend. chem. Whatever; money is laid out in land will be uſed 
and employed by. the ſeller. in, ſome. one or more of the ſeveral 
purpoſes, . to Which it is applicable: if laid out in the Funds, it 
will go to the exigences of the State, or be circulated and ſpent 
by. the ſtock-holder, who ſhall part with his ſtock, becauſe he 
wants ſpecie. The ame thing will be done by the mortgagee, af 
the accumulated rents are laid put on landed ſecurity. What 
difference can it make to the, community, whoſe hand diſtributes 
them; whether the owner of the land, or others, who receive 
g them from him? If the rents and the intereſt of the perſonalty 
were. locked up in an iron cheſt, and were. unuſable by any one, 
I ſhould el, rept weight 1 in the AHA.» LVL: 


— 


1 to the objection Sp the PAR, 3 ns: may be 
ae that is an argument, which will lead to a much wider field 
for diſcretion than has ever been taken by any Court acting in a 


Eg | e capacity. L4 is not certain. that the accumulation. gel go 
6 on 


: - * 1 8 ſo miſchipvous a 5 or if it re 


ever 10 probable, what means has a Court for deciding on the 


extent of the fortune, which a ſubject of this kingdom may be 
permitted to poſſeſs; and by what rules, and by what deciſions is 
the Court to govern it's diſcretion? It is 
ment to the induſtry of the Inhabitants of this Country, that 


no ſmall encourage- 


what they may acquire by that induſtry they may diſpoſe of, as 


they pleaſe, to be enjoyed at what time they pleaſe, ſo as it does 


already ace 


not exceed the time, which has been limited by Law. If the 
Court can ſay, this accumulation ſhall not go on, becauſe it will 
produce more than any ſubject ſhould poſſeſs, miglit they not 
with as much reaſon refuſe to execute a truſt of large property 
mulated in favor of an, individual, becauſe it is too 


much for one perſon to poſſeſs, and direct it to be divided between 
the next of kin? If there really is a ground to apprehend 2 mf 
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ri f in ws «40h they took in adopting the rules as to Execu- 


and twenty one years, . is now the elear Law, that has been 5 
ſetiled and followed for ages; and we cannot ſhake that rule 
without ſhaking. the foundatione.: of.” the Law. This mode 
of limitation. is more in uſe than conveyance by Common 
Law feoffment; and, it is to be, favored; becauſe it aſſiſts men 
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wee is the Deviſe PIT 


in the diſpoſuion, of their property, and in providing for their 
relations. better than they can otherwiſe do. As a matter of las. 
Hiſtory or curioſity an inquiry into the origin of the rule may 


be the  arguſement of. , leiſure hour: but it wil. not er 
* er, in kB: en | of, a, Court, of Juſtic 
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een our weieeecpr ated wiſely or 


Dexiſe, is not now the-queſtion ; for the rule allowing 5 
any number of lives in being, a reaſonable time for geſtatibn, The rule as 


to Executory 


Devise al- i 


lowing any 
number © 


lives i in . 


ing, 2 rea- 


ſonable . 
for geſtation, 


and twenty- 


one years, is 


now the clear 
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* the firſt of tinwbljcaioh it was not conten ö that a 


Deviſe for any, number of lives is not good in Law: but it was 

inſiſted, that ine Deviſe is void in this: caſe' from the purpoſe of 
accumulation.” If the eſtates had been Hmited to each of theſe 
perſons for their uſe for life, and after their deaths to their 
1 children born or en vent fa mere at the Teſtator's death, 
| it ſcems' to be admitted, thar it would have been Rood: but 
the purpoſe of accumulation was relied on as making it void. 
If an authority was wanting to prove, that a Deviſe for a 
number of lives is good, the eaſe of Dor vw ' Horton in the 
Court of King's Bench in the laſt Term is an authority for 
chat purpoſe. Though : che limitation” was) very complicated, 
iT and remainders were limited ever to unborn perſons” after 
Weta. the deatlis of unborn * perſons, 10 odzeckion wal mate. No 
don do ob- _ authority, that was quoted, ſhews, that the purpole of ac- 
1 52% cumulation makes this Deviſe vid. On the comrary every 
"i cue, that)was' mentioned, is an authority againft that propoſition. 
By 5 In Hole v. Henle there was aun actumulation from the 
« birth of the Dewiſee till his age f twedtyr one. In Srephenr v. 
Swbobene the aimermeckate rents and profits between the death of 
the grandſon and the veſting of the eſtate unger the ſubſequent 
Iitnitatioh paffed by the reſiduary clauſe. Rogers V. Chen, 
The Duke of Bridgewater vr Eger tun fit, and Chapman . Bet, 
are all authorities for accumulation of real eſtate; and in ſome of 
them fromthe death of the Teſtator. As d elbe Mate, Athin- 
ſonv'| Turner (o), Studbolme v Hodge (55 "iq Bullock v enen (4), ; 


eſtabliſti it, The eaſe pen Lady Deniſtn's Will allo is an au- 
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thority as do the e Wy was trade ſtated ide peking by 299 ks — 4 | 
Mi Mansfield,” that the queſtion of accumulation was geherally. Ne 
confidered: as con ſequential upon che. limitation of the property. o 


There is no reaſon” to ſay, the general underſtanding is not cor- — 
rect. It is incumbent upon thoſe, ho contend for the reſtriction, ede 1 
to ſhew, when it r take place. No time has been hinted 4 1 9 
| tort of lives in being. If it is good for three lives, it is equally. ß „ 
good for ten; for the reaſon given by. udge Naahſaen, uſing toe i 
Phraſe that all the candles are burning together, It hag never N e 
been confined to any number of years. Suppoſe, an eſtate had 2 7 
been siven to old Parr,” when an infant in the cradle: it couddee | 9 
not be ſaid,” when he had en the age of a hundred years. 
that he had lived too long; and therefore the-intereſt in the eſtate 
| ſhould ceaſe. If a man is permitted to give the eſtate itſelf at a 
future time, it would be an anomalous caſe to hold, that he 
ſhould not sive the rents and profits in the mean thine! eh 8 
rule would be only. preſerving! the ſhadow and' prin f men of | 
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ee as to the uncertainty of the perſons Wende n the ; 
3 born in due time afterwards.” Thoſe words can only re- 
fer to ehildren in the womb at che FROG of the Teſtator. The 
xpreſſions accompanying them. prove: deciſively, that the atten- 
tion of the Teftator was calleÞito*ſich deſcendants born in due 
ume afterwards as ſhould be confidered” as living at bis death; 
which à child en ventre ſa" mere; and ſuch child only, is. It 1s 
not the Tefs capable of this conſtruction, becauſe he has not uſed 
the exact words. He means perſons born after his death. They 
muſt be born in ſuch time after wards as to be in xhe fame ſituation 
as if they we ere born at his death. lt was argued, that theſe 
words mean twe e years after his death. Upon char can- 
ſtruction great ignorance of the Law muſt be ämputed to the 
Teſtater! No ſuch ignerance appears upon che face of the will. 
This is me firſt caſe, in Which it has ever been argued, that we 
muſt preſume ignoranee in a Teſtator, in order to make his with 
bad. That ſuppoſition, that he is ignorant, and anche conſilii, is 
often made, in order to give a will 5g need are . | 
e got niet fe Je laws 43. 6ſU Ü i a6 mot io upteb wt - 1 
Fbe nest join . Wan e „„ | 
ventre fo Wis Lok had s xpjelly, * e. If 4 the 1 is l. 
B 5 8 void. . | 
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A child en 
ventre ſa mere 
may be 
vouched, may 
be an execu- 
tor, may take 
under the 
atute of Di/- 
tributions, by 
Devitc, under 
" charge for 
por tions, may 

ave an in- 
junction and 
- guardian. 


: | rewainder to the uſe of the firſt child, if a male, whereof Juliana 


a a caſe in the year 1767 upon the Duke of Norfolk's 


ſon, under whoſe direction it proceeded. It was a ſettlement 


| of the profeſſion poſſeſſed greater ability. By that ſettlement the 
5g principal part of the property of that noble Family was ſettled, 


ceaſe of ſuch child, remainder to the uſe of the firſt ſon of the body 


| fuch child and the heirs malnaf the bode o ol Laach ſecond ſon; poſes; ; 


wt ——— ab bes begabte 25 non- entity. Let us 
ſee; what this non · eutity can do. He may be vduched in a Re- 
every, | though it is for the purpoſe of makin ig him anſwer over 
value. He may be an Executor. He may take under the 
Statute of Diſtributions (4). He may take by Deviſe. He may 
be entitled under a charge for raiſing portions. He may have an 
injunction; and he may have a guardian. Some other caſes put 
this beyond all doubt. In Wallis v. Hodſin, Lord Hardwicke 
ſays (ö); „Ihe principal reaſon I go upon in the queſtion is, that 
3 the plaintiff was en ventre ſa mere at the time of her brother's 
death, and conſequently à perſon in rerum naturd, ſo that both 
by the rules of the Common and Civil Law ſhe was to all in- 
e tents and e a chal: as — 25 af! Wanne in e . 
* life-time.” * S437 1 17 03” DOTTED FA” Of ALGER nt 
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In the ſame caſe Lord nee, FROM en 5 156 
Law confines the rule to ea ſesp where it is for the benefit of "a 
child to be conſidered. as born: but notwithſtanding he ſtates the 
rule to Do: that ſuch child i is to be e 0. to W intents 
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Settlement. Though. it is not a judgment, and it never came into 
diſcuſſion. in Mæſtminſter Hall, yet, I think, it ought to be men- 
tioned to my Lord Chancellor on account of the name of the per- 


N by may ſay, no man in his line 


drawn by Mr. Booth; than whor 


upon the preſent Duke and other perſons for their lives, with 


—— is now enficnt,; which firſt-child, if a, male, "will, be the third 
fon of , for life, without impeachment: of waſte; remainder 
to truſtees to preſerve contingent remainders; and, after the de- 


of ſuch child and the heirs male of the body of ſuch firſt ſon; and, 
for default of ſuch iſſue, remainder to the uſe of the ſecond ſon of 
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life, and afterwards to the firſt and other ſons of that perſon i in 


; 7 


* 


tail male. Lancaſhire v. Lancaſhire (a) and Doe v. Clarke go. 
upon the ſame principle. In both a child en ventre ſa mere was : 


held to be a child living at the death of the Teftator. The ſame 
principle prevailed in Long v. Blackall, which I ſhall mention pre- 
ſently; and in Whitelock v. Heddon it was thought 1 too clear for ar- 
gument. I am aware, that in Cooper v. Forbes and ſome other | 


caſes it was held, that ſuch a child will not take 48 4 child living: 9 


but, though in Doe v. Clarbe the diſtinction between the caſes, 
where the bequeſt is in the nature of a portion or proviſion for 
children, and where it ariſes from motives of perſonal affection, 
did not quite meet the approbation of the Court, yet thoſe caſes all 
go upon the ground of affection to perſons exiſting ; and there- 1 
fore it does not comprehend ſuch child. Thoſe caſes were not de- 


termined upon an opinion, that ſuch child was not to be confidered ; 


as in exiſtence ; for it was for the benefit of the child to be con- 


ſidered as living: it came therefore within the rule upon "the | | 


_ narroweſt conſtruction: but they turned upon the particular” cir- 


cumſtances of intention; which took them out of the rule. In 


V. "Clarke, the words 1 that wherever ſuch conſideration 


e ould be for his benefit, a child en ventre fa mere ſhall be con . 

4 ſidered as abſolutely born“ were uſed by me, becauſe I found # 
them | in the Book, from whence the paſſage was taken. "But there 7 

is no reaſon for ſo confining the rule. 1 Why ſhould not children : 


en ventre Ja mere be conſidered generally as in exiſtence? They 
are entitled to all the privileges of other perſons. In this caſe it 1 is x 
enough to ſay, ſuch a child is capable of having an eſtate given to 

him and conſequently to another perſon for his life. The infant ; 
is not hurt, nor is the Law tranſgreſſed, by giving the intereſt to 
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under the laborious neceſſity of attacking the judgment in Zong v. 


Blackall.” It was pretty ſtrongly inſiſted, that in the Court 'of | 


King's Bench that caſe” paſſed: without much argument or con- 


| ſideration : but! in n my opinion it does not deſerve that imputation. 
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3 the, 1 n ot x buſineſs that _ 3 ta 
Court, goes almoſt, beyond the bounds of comprehenſion, 1, who 
ſat there near twenty years, can ſay, it is not treated in that man- 


ps know, the habit of that Court is to deliberate upon the 


papers as ſoon as they are delivered. Wboever reads what was 
ſaid by one of the Judges in that Caſe muſt feel, that he was fully 
maſter of the ſubject, and gave Full. ſcope. to every thing, that 
could be ſaid ;. thaugh his ſentiments. are expreſſed i in few words: 
| The. e over in this caſe muſt take effect, if at all, after a 
4 life, which muſt be in being within nine months after the De- 
E viſor 8 death.” _ There. can be no doubt, that he felt every. part of 
the caſe, - The noble. Lord at the head of the Court ſtated the rules 


and principles, that have been long eſtabliſhed, and are not now 


- denied; from whence he drew the concluſion, chat an Executory 


Deviſe is good, if it muſt neceſl; ily happen within a life or lives 
in being and twenty-one years, and the fraction of another year, 


allowing for the time of geſiation. - Prior deciſions Virrant the 
e epaclubion... Therefore 1 give. my e at caſe wi 
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"Goodie v. . ied (a) is an — to the _ 3 The 


fied | is, that there is no difference. between a child actually born 


and a child en -ventre /a mere. In Lancaſhire. v. Lancaſb 
Gale ſays, « I know of no argument, founded on Law and natural 


ire Judge 


Juſlice, 1 in favor of the child, who is born during his father's 


* life, that does not equally extend. to a poſthumous, child; and I 


2 think, that, when once the Law has interfered, and preſumed i in 


: 4 favor of one child, it would ſtop far ſhort of Juſtice, if it 
8 3 did not raiſe the ſame preſumption in favor of the other. 


7 The preſumption in favor of the child, who is actually born, 


5 « ha. that at the time of the father's. death he could not intend, 


5 &« that the will thould. take effect; or rather that at the time, when 


= he. made the will, he did not intend, that it ſhould ſtand in 
. theevent of his afterwards marrying and having children. Then 


* 


5 70 the Law, which makes that preſumption i in favor of a child born 


* 1g. the parent's lite, muſt make the ſame: preſumption in fayor 


4 « of one born afterwards.” He then refers to the Civil Law, and 
dle caſes founded on that Law ;. and concludes, that a poſthu- 


mus child muſt be. conſidered in the ſame ſituation and. en- 
titled to the 1155 benefits E child. born nt; the life of che 
parents. 1 Ds 1 

00 7 Term r. R. 103. note. 
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.member of the ſentence. /' The 


preceding members. But it does not follow, that, becauſe 


ſtriction as to the other members, that the Teſtator did uſe a as 


In this caſe to diſeonnect the parts of the will would make the 
Will inconſiſtent. Slight circumſtances are ſufficient to qualify and 
reſtrain general words, Here there is an invincible; neceſſity, 
dependent of the words; for the conſtruction diſeonnecting th 
parts of this ſentence would. make a will repugnant; which is c oa» 


was void, I do not agree, that it would make the whole void; for 
. Lord Talbot fays i in Heptins v. Hopkins, in theſe caſes the method of 
_ the Courts i is not to ſet aſide the! intent, becauſe jt cannot. take effect 
| fo 2 as the Teſtator delired, but to let i it work as far as it can. * 


This 8 may be of ſome nee, ee wo come OY | 
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ſentenes, that objection vaniſſies. It was truly "aid, the Word 
% a;” is a relative word. IX; refers to the word 15 fach® "In every 
t word is uſed in every member, —_ 1 0 . 
relates to unborn perſons; and it is to be obſerved; the word 1 
« ſuch” relates to ſome perſons excluſively. It was' inge- 8 
niouſly eontended, that every . ſuch” in the preceding membets 
of wy ſentence had its relative as;” and therefore! the —_ : 
4 in the laſt member could not refer back to any of the 5 


reſtriction is before expreſſed, another ſhall not be added aſter: 

wards. In the laſt member of the ſentence the word: “ as" is 5 
twice uſed; and there is no doubt, chat there in both inſtances i 3 
refers to « fach ; 27 aud ſo with reſpect to the other members. | Po . 
What poſſible reaſon eould there be for not uſing the ſame 7 en bie 


che laſt; even if he Was ignorant of the Law: but I cannot Ar. 5 
poſe him ignorant, in order to defeat his will. In che original will 


all the words are put in a parentheſis; which ſhews'an entirety 7 
of idea (a). It would be doing vioknee to che Will te dif- 
unite the parts of the ſentence, which the Teſtatot bas fo united. 8 


bind . 
; are ſufficient 


pable of a rational i interpretation. If any one member of tbis ſentence : 


it cannot 
8 ; | | take effect to 
OTE 41 6 Þ TO r nn che f utlexcent, dor k. to work as far as it can. 
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Ee * tions, when the accumulation has ceaſed.” The" defeription 
1 of the perſons, who are to take the eſtates, when divided into 


Woopretws/ three tots, is ſaid to be fo vague, that the Court cannot ſay, who 


9 


. Heir nale 


in a will may 


be words of 
purchaſe, 


5 
a 


1 meant ; and therefore muſt reject the Whole. If that is ſo, 
the conſequence muſt follow; though it ' muſt be obſerved, that 
With regard to the real eſtate that objection would greatly in- 


cteaſe the very grievance complained of from the acoumulation; 


for inſtead of being divided between the three the whole would 
go to one. But IE; the Court can put a meaning upon the will, 
however inaccurate it may be, the Court is bound to do fo. A 
9 was put upon the queſtion. between a ſon of a daughter and 
© grandſon of a ſon in the male line; and it was aſked, which of 
1 would be entitled. 1 ſhould anſwer, the Grandſon of the 
fon, muſt take; J For the Teſtator intended to create an eſtate in 
tail male. in, the. common uſual mode. We muſt look at the 
pedigree, of the line, that ſprung from him ; and the heir male 
of. the Family. is the perſon. to anſwer. the deſcription. It is 
expreſſed: in a blundering way. The firſt blunder ariſes from 
Ka Ignorance. of the perſon, who drew the-will, that the words 

« heir male may be uſed as words of purchaſe. But the next 
limitation puts it beyond all doubt; for he gives it to the ſecond, 


third, fourth, and all and every other, male lineal deſcendant or 


deſcendants ; 5 ſo that no younger ſon or deſcendant can take val 
failure of male deſcendants. of the, elder. . It muſt. neceſſarily 


mou; a. brother- from, the words, that e * who ſhall be 
<; incapable, of, taking as heir in tail male of any of the perſons, 
*.t0. whom a Wer eltate is hereby Aren to be limited. „ 
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a plicable to iſſue female. The object was, that the name of Thel- 
luſſon ſhould not be ſwallowed up by blending it with any other, 
28 Thelluſſon Sidney, or "ys other e name; ; bur 1 di the name 
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as being too remote? They are to take effect upon the death 
of the ſurvivor of the Cut que vie. They are then veſted 


. intereſts, however long the time required to make the convey- 
ances may be, 
oi 3 


We are not 9 in this caſe by any 
_ quaint 


cn 4 Thuntety; 

| quincle 3 ham to che Proipe, ea hes edu 1 
upon a-dontingency.” Neft Rxecutory Denges- ste wich- _ = 
ee Bene its. ſupport them. The wumber of 'contagen- 30 «ot it 


cies: is not material, if they are=to. happen within the- ligrits Wu FRE 
7 allowed by Law. oEvery : fertlement'4s 2a eomfliigendy* ape The 3 
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comingency. In the ſhert limitation to thé 
if he ſhall have one, who ſhall attain the age of twenty ONE} Ri 


there are three contingencies. It is good, though the 28 2 We 4 
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in che mee i 
this Law Allos that, upon whit gröund ate ye ndt ö All 1 allowed by.» =, oh 
day: bekore the” bitch? If mat is alfowed? WH Tnblirtis Ruſt be ſhoe „ 
allowed: "The- realoii is, that ten months ate fo ſhort a "AE; N In 
| that'it% eates 850 indbnvenience; judge Pooh Hives Fig Ge he EY = 
real6n for allo witig It, before” the eſtate veſted. *' "The t trietlty-. ME 
ohe "years are allowed, bectile" the Law Wnlk ders that” fine lives in be. | 
reafonable. I a Utditation Alter a "life, ten "months, and 1 15 1 J 1 
ears, is $88? 23k "76 © Ancompfehehſible, that a deviſe © 0 Bree hog 
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| The two claſſes: of caſes. decide this a "pike; khole, 1 e 

have mentioned, that a deviſe to a child en ventre /a mere is to 

all intents and ated the faitie"as if he Was born : Secondly, 

thoſe, which explicitly ſpeak. of the time of geſtation. The 

firſt caſe, in which" 1 find that, 18 Loalia U v. Kine; and 
Judge Pore ſpeaks there of à bifth previous to the time, at 
Which the eſtate was to veſt. It is true, Hh, Chief late, . 
was of a different opinion; And he thought it ought hot id K:. 
cted one life. That is cleatly not law: but Pocvel“s opittton 
bas 99 805 Nag wag in e W The e Mlowed mw the 


* a To held ce n 8 Thar "rr ts ald an in- 
france of the allowance of che time of geftkrion, previdus to 
dhe time, until "which" the eſtate Wis ſufpetidedd; and that cafe 
i an affirmance of Potvell's opitifon,” The Court have gone fur- 
ther. They have held, that a child en vente /a mere is to be 
conſidered as in being. It is immaterial, therefore, whether lte 
is born, or not. If the idea, that a child en ventre /a mere is to i 
be eoniſidered” as in being, is well founded; and the late ſettee. 
went in The Date "of Negele, Caſe, that 1 have mentioned, is | | 
good; the point is decided. It Was never Held, that Executor f, 

| | | _ 
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Deviſes are 0 be verned by the rules of Law 48 to © "MY 
Lay conyeyances: . The only queſtion is, whether they are to 

happen within A reaſonable time, or not. All, chat I ſay, ap- 
No + Plies to childen-ventre ſa mere, as being, in gſe, not to any 
n future child. The want of a Tenant to the Præcipe, which, is 


: Devaſes not 


to be NODE | the as nee Ms does not our in this 
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ms! There is another. objeQion, that, 1 ſhall . Fas 3 it was 


but the queſ- | # 
3 8 relied on; 3 is. the double allowance. of time for che 


ther they are birth of a poſthumous child. That is not ſo; for the re · 
to happen 


„wine e. mainder veſts at the inſtant of the. death of the ſurvivor; of the 


worms . lives. It is not limited. to take effect, when the remainder- 
5 0 Ot man attains. the age of twenty-one, - but immediately; 3 whether 
aa i he is an adult, or an infant. a In the latter caſe he cannot alien, 

125 till he attains the age. of twenty one: but that. is by operation 
os att . of Law: and the devi is not affected | legal eee, 
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know. It is not neceſſary, + in the way [ have conſidered it to 
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Fox theſe reaſons 1 think, this will ought to; obe ene. 


. or THE 1 that t os RP 85 9 15 
conſideration o two queſtions ſtated by the learned Judge, who 
opened this caſe, for the.. reaſons, he gave; Firſt, as to the un- 
« certainty of the perſon to take this. property, when the period, 
during which. it it is ſuſpended, hall have ceaſed; becauſe that 

queſtion is net now. ripe for. deciſion; though, if it were, 1 
ſhould, think, it would admit an eaſy. anſwer ;. and I am inclined 
to concur in the conſtruction of the learned Judge, w who preceded 
As. to the other obhjection, that. it is not only ſuſpended 
e theſe lives, but i is alſo. to continue unalienable, till the pur- 
. chaſes are made, and the conveyances are executed, that objection 
-would apply to re 7 ae in Shieh, Aae is. direQed to be 
"i out in land. - 
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Deviſe or Truſt even in the moſt extended latitude has been 
confined. Ik he has done ſo, the ee Deviſe muſt fail. This 
: depend upon he true conſtrüction of the clauſe requiring the 


Truſtees to accumulate the rents aud profits during the ltwes of tile 


Teſtator's ſons and grandſons and their” iſſue; and the queſtion is, 


whether the reſtrictive words are cotifined” to the claſs) of perſons 


| Son 
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novel and dangerous rule of conſttuQion'attenipted' to be applied 


to this eaſe}; that 'a will is to be affected on account of the un 
meritorious Obhect in the view of the Teſtator- t was very ably 
and ingentouſly, but not, 1 think; ſolidly, contended, that, what- 
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to be affected 


on account of = 


the un meri- 
torious ob- 
ject. 


ever may be the rule as to wills in general, the” Court ought 3 5 
endeavour to defeat che object of "this" Will, as unworthy of the „ 


| Countenance of a Court of Equity; and that it is the rule 
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: Court to adapr the conftru&ion of a will to he view of the merit 5 


or demerit of the intention. 
is to be collected in a Uiffetetit manner as to a will, that 


ts with A 


If it ts. ſuppoſed, that the ittention e 


: the approbation igf the Court, and a will, that che Court difap-. | | 


proves, I deny that. *1 know only one general rule of Conſtruction, 
equally”: for Courts of Ec quity: and Courts of Law, applicable to al 
wills; Which the Courts are bound 10 Appl „ however they may 
condemn the ohje; "The "intention" is to be collected from the 
her. very werd is to Have its eſe, 


Every Word is to be taken according 0 the natural and cotnin6h 


import ; ; and if words of art' are uſed, "they are to be conſtrued ac- 
cording. to the technical Tedfe, 83 upon the whole "will it 15 
Plain, the Teſtator did not o intend. The Court are bound t to 
carry the will into effect, provided it ie conſiſtent with the rules 6f 
Law. Another rule muſt be added ; That. if the Court gan ſee a 
f general i intention, "confi ſtent with the Tules of Law, but the Tel- 


5 wats A 


tator has attempted to carry that into ellect it in a way, that is not 


permitted, the Court is ta give effect to the, general intention, 
That appears from the caſes 


though the. particular mode ſhall fail. 
1 Humberſton v. Humberfton, Chagman, . Brown, Pitt v. Jecl- 
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neral rule of 
con ſtruction 
for Courts of 
Law and 
Equity ap- 
plicable to 
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however the 
Court may 
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intention is 


to be collect- 


ed from the 
whole will: 
every word 
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effect ac - 
cording to 
the:natural 


common im- 
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of art to be 


conſtrued ac- 


cording io 


the technical 


ſenſe, unleſs _ 
upon the 


"whole will plainly abi intended, | The Court: e sd 70 carry the N zes eged., if conliftent.. 
with the rules of Law; and if they can ſee a general intention conſiſtent with the rules of Laws but the 


particuler mode i js vol 4h boogh: that ſhall fail, We e Wk eff. 
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e. a read this. == ay « 
dhe will with a deſire to collect the real meaning of the Teftator 
i * without holding, that he meant to apply:the-reftriQion to all the 
| The role, Members, of it, that ſhould;require that.qualification., I deny the 


that words of © 


reſtriction are rule, that it is to. * . only to the laſt antecedent, connedted 
tobe cont” by the word and. It is not ſo even in criminal proceedings; 


"antecedent, to Which, it is laid, we muſt compare this: but I deny, that there 
Se Wen e e sven in mig ane. In thoſe, au in all other 
8 ae 9 | Tofes,! the queſtion as to the int ntion, of words of reference muſt 
depend upon the context. There are two remarkable caſes in the 

© memory of erery one, who hears me z chgf pe a.capital caſe ; de 

"= a-caſe upon an optlawry:;; a caſe, in which. the Court! is more 
 4efirous of finding objeckions than ig any other ; and in that very 

caſe the abjeQign, upon which- the, qutlawry, was ultimately re- 
verſed, was. eonſidered by many perfens too refined. It is pro- 
bably anticipated that the Caſe, L allude to, 18 The King v. Wilkes, 
Even. a two caſes the Court refuſed to, miſunderſtand. the 


113 


meaning by the application, of. t the words to the laſt ante- 
cedent. In The King v ve: Wilkes, 4 Burr. 2 927, upon the Sheriff $ 
Py return to the writ, that. ene Was exacted at his County 
e Court * held at the. Houſe, nown by. the Sign of the Three Tuns 
0 5 | 5 2 . £ 09 'þ „in Brook Street near Holborn in the County of Middlſex” it 
3 was contended, that the words 44 in the County of Midalz eſex” 
ET ne we related to « Holborn" only, and not to * 66 Brook Street,” It was 
weren anſwered by Lord Mangfield, that it was impoſſible to doubt, whe- 


915 apts 05 ther, © near... Holborn" Was not part of the deſcription of Brook 
eee Greet ; and that according to the jetter, ſenſe, and grammatical 


oe e conſtruQion, of the ſentence, Brock Street was er to * in 
eee 155 county of Middlt Wor: e 


7 * 
* Tx 7 * 1 * : ho 7 & + a n 7 
. nal# 1 y «+ 4 , k 7 » 4 $ 1 1 * 


e, A, other cal e is. Th: "Mas v. bes in the ame Bock 207; ; 
ae +1 which? it is not neceſlary to ſtate, 
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ere eg the argument Boll the - e e 
We & this deviſe and bequeſt it is impoſſible to apply this conftruQion 
do the will without putting upon the words' a fenſe, Which no man 


. an conceiye the, Tela 2 Reaſons have been _ by 
"ad 1ud ; „ 400 15 Bas wt fo oF a 
0 * 500 £26; en ral anti, vol. — nn = 


ci in Chancery. 5 
hs 1 gane who preceded me; to ſhew, that it hgh not 1799. 
be the intention to exempt the preceding claſſes from the operation Was. 7 E 


of the reſtrictive words; I ſhall only add, the word “ is not — 


8 7 8H * 72 * * . 8 5 7 5 x 2 3 17155 
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34 F339 212 2 
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thoſe rules /now-Toiwell'eftabliſhed,” that it would»beſuperflious — og | [ a 


to repeat them, tlie rules laid down in The Duke of Nonfblb's 
:Gaſe; and ever ſince adhered to without objection? Upon the 
preſent occaſion the queſtion is, what was the real meaning of the 
Jeſtator? It is very material to detaih' that caſe j though I am 
perfectly ſatisfied, it is freſm in your Lordſhip's memory. It was 
clearly decided by that caſe; that every Executory Deviſe is good, Every Exe: 


cutory Deniſe 


chat does not tend to à perpetuity Thoſe words are certainly comes Del 4 


does not tend 


not very explicit: but they are clearly explained by the udgment 10 4 
of your Lorüdſhip's illuſtrious predeceſſor, Lord «Notting bam tand! #611 
The meating is, that every Executory I 
not tend to make an eſtate unalienable beyond the pex 
by Law a8 to legal eſtates; which could not be protected 
te time, at which the remainder- man, who was not im exiſtence 
at the time of the limitation of the eſtate, would aride at the age 
of maturity. To prevent Executory Deviſes and Truſts from 
having that effe&t was the miſchief and inconvemience, and the 
only miſchief and inconvenience, againſt which it was neceſſar ) 
to guard. It was ſuppoſed; that Lord Nottingham has laid dowu 
no rule except as to the convenience and ĩnconvenienoe; that ac- 
cording to his reaſoning ExecutoryDeviſes. moſt depend upon that 
only and that the convenience and inconvenience of every par- 
ticular caſe was left to be judged of by his ſucceſſors. I will not 
impute to: Lord Nottingham ſo ſtrange. a rule. 80 far fe: laying; 7 
don ſudh a rule, he ſtates the objections, aud gives an anſwer 
to them. He ſays, he means to confine Executory Deviſes and 


Deviſe: is good, that ddes tend to meke 


„ an eſtate un- 


1 yond the pe - 
d riod allowed 


by Law as to 
* eſtates. 


Truſts within the limits of Eſtates tail ; and without any exception | 0 


he gives the ſame. extent to Executory Deviſes and Truſts. He 

| Rates, and comments upon, the eaſe of od v. Sounders (s) „and | 
gives the reaſon, why the remainder i in that caſe wag good; 

4 becauſe it was limited. upon a contingency, that Wag to happen k 
wit ives; wh gh, Fas hut a ſhort nes fad the, 


(9) 304 ge. | 1 


grammatical at all. There is nothing here for it to refer to. IL. Wer 
that Word, as if it was 120, If it is ae ee A eee 


muſt vol wall the- ee 880 ae ſentence. - ene > A 0 


210 4 * A 


1 be next ah is, bs . Teſtator ak php he a «Dal? 0790 RE | 


that does nog, 


9d J allowed alienabie he-: | 
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} 332: Cotes i Chanenry: 


now. 1 r well ipod the tuppeaiagmbin.- fhdaky 1 
. 


en propohition, that if a Term be deviſed, or tlie ttuſt c 2 
50m: Perm limited, to one for life with twenty remainders for life fac." 


e. + e and all the perſons in ee and; alive at the Um uf Abe 


| Limitationof Rmitation of their eſtates, though they lock like" #pofidility upon 
ment 
er. a poſſibility, they are all good; | becauſe they Produce Do incon- 


Term for 


| Ewenty lives ee n wear out } in a ings time; and ſo was 41 Herde c. 
in being ſuc- D FP: a ' 


. ws w 55 2 * it 4 * 9 * 0 Ta 12 


„0 R 
ceſſively is | | 


good. © + That i is thay caſa: wy okay v. . It is-faid, abe i im- 
eee e pole that Lord Nottingham: could have ſtated the caſt of twenty 
rethainders on atcount of eee eee in 
no part negatives his having ſaid ſo aiich it falls exadly within 
the reaſon; for by a Common Law Conveyance tntenty- remain- 
Since wwe Re- ders may be limited. It is true; ſines the Revolution Judges 
Jade abe, ave” have diſapproved of carrying Executory Deviſe beyond the line, 
= —— 4 bg to which it had gone: but there is no inſtanee of a limitation of 
. Wh the number of lives in any of thoſe caſese The real fair inference 
pre — from che rale, and it has been acquieſeed in ever ſince, appears, 
 itativh of to me to be this ; that the number of the Lives ig not material. 
ane, 75 Until the argument of this Caſe ſuch a notion never oocurred to 


the fumb 
e doit aby Lawyer: nor can it be ſupported, -unleſs the doctrine, that 
eee has been contended far, prevails, that tin ev 


ery; caſe the Court 1s. 
not to logk for a general rule, but for particular inſtances, in which 
e has been acted upon; and is to go no farther. There is 
agiſubh m At is contrary to the firſt principles of judicial de- 
terniũnation, and wauld veſt a moſt dangerous power in the 
— a/ powerywhich no qudge would wiſh to poſſeſs. The 
Judges are to declare the Law, not to make the Law. If an 
inconvenience ariſes, the Legiſlature, not the Judges, muſt apply 
the remedy. |. Nothing can ſhew the dangerous conſequences of 
 _ arguing” upon convenience and inconvenience. more than the ar- 
geument of this cafe. It is ſaid, the Judges ought to ſtop, where 
their predeceſſors have ſtopped: that is, at three lives. The con- 
ſoquence would be that the diſcretion of the laſt Judge, who 
deeelded ſuch a queſtion, muſt guide the diſcretion of all ſucceed- 
üg Judges; and the udge who extended the limits to three lives, 
might witk equal reaſon, as your Lordſhip is now” urged not to 
90 farther, have been urged het to go beyond two lives. That is 
not the caſe. In Humbenſton v. Humbenſton it was extended 10 
great number of hives, That eaſe was relied on by Mr. Har- 
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1 i his 5 to HM A child re 179 
e coul met tale for life. That cafe dees not affect this aste. 
| point. The decree is ſtated by Mr. Cox with the accuracy, that 5 * wy 

marks all his notes: but, though I knew, I could have truſtd to wooprozm 
| . Hat ſtatement, I ſent for the Regiſter's Book to ſee, what it wat 15 'S bing: 4 75 


upon the fade of the prbceedings. The words of the deeree, 8 kd Ie 
they ſkand in the Repifter' $ Book, are not ſo accurately expreſſed 


0 - Z \ = = 
— — W — e - 


rut 
=} might have been "Expected. The Decree” ditects “ that tike 
** maſter ſhould lea ſettlement made of the ſaid truſt eſtate pur- eee, _ 
e fant to the ſuid will with Umitations to the ſeveral perſo ss l 


a Hamed to be tenants for life in the ſaid will, and to the heirs 

« male 6f their bodies in ſtrict ſettlement! according to the courſes = 

1 f Law; and if any of che parties, who are made tenants for 

xt life; have any iſſue male living, their names are to be e inſerted 
1 in the bid feed of W R . 


2 7 ol : * 1 "4 ”, 2 
r 1 92 f 1 By a,” > : #84 'Y 7 1 7 ** 4 ps a ogy RES ROE 1 e 
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not à very ateurate ret Rank ie Lanes f 1 
.words: « to the heirs male of their bodies in Attiet ſertlettiefit 
% according to the Courſe of Law,” it ought to have been to 
ther firſt and Gnbr Tons and the heits male of -thetr bodies ſuc⸗- 
<eſively: "But the imention or the Curt in chat reſpect fs 

« Her,” 24 There muft however have been ſome inackutacy in hat 
aſe” it is doubtfol, whether che 'Dectee meant, that al 4 
-perſons named, who were in exiſtence at the time the Detree 
Was pronounced, mould be made tenants for life. I cannot 
think; that as tus ineating. It muſt' have meant all the per- 
Ab fache, who were in exiſtence at the üme of the Teſtatot's | 

death; „Tor it cantiot'be' conterided, that the children born after the 

M eftatbr's death fhould by the accident of being born before the 

Deeree have eſtates for life even to thetn. It Was contended b. 

Mr. Hargrave, chat i any fuch Perlots were "Mm wore "fo mer 2 
they would not have been included among the tenatits for iſe. .. 
But ſuppoſe, the eſtate, inſtead of being given to the ue of thiöte 

perſons, had been given to all the fifty perſons for their lives, be- 

fore any eſtate-tail was given: it is impoſſible to ay, any objec- 
tion sguld have been railed;”” I' will confider after Wards, what'the 

Loneqvence would be, if tit had been ordered to actumtlate. 
n Get therefote, that upon every rule of conſtruction Tour 15 
Loxdfhip.is bound to hold, that property may be rendered un- 
1 for ay number of lives an *exiftente' {AG We time of he 

Lift or devile. Re tao oa a ITE 
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we 


dabsseng 5 : „„ 


3799; rev then to ys DEL whether icht en ventre Ja 
— -mercisa life in being. I confidered the caſt of Long v. Blackall 
8 s- 

à complete deciſion upon that point. I believe, the Counſel for 
= - he Family are right in ſaying, that was the firſt caſe, in Which 
A, ſuch child was taken both at the beginning and at the end af 
© akfetn ve- Executory Deviſe. It was not done in chat gaſe: but that might 


zog io all in- 


Eenteandpor- have been the conſequence. But ſince the Statute. of William and 
ſexextept Mary (a) ſuch children are conſidered to all intents and Purpoſes 


n the caſe of 


"Sent ar as actually born; which appears from ſeveral caſes: Beale. v. 


Com mon 


L. Beale, Northey v. Strange, Burdet v. Hopęgood (G), and Millar v. 
N Jurner (c). In Roe. v. Quartley, 1 Term vaio B. R. by Gag, Mr. 
—— rr; en the: REG: Sues on, that 
was too remot 

*. relied-on. 1 8 rus 'Defendana's 8. Counſel 3 3 indeed rl he 


<6 Statute 10 and 11 Will. 3., which puts poſthumous children on 
* the ame rent 0 en bora 4 in the Uſetime of the a. 


CLOL A165 20 oy FEA e SOTO) ab5c, 
Oh 0306211063 e „ r 30: oh l 0 e 
a s v. ee dhe words of Eure, Chief. Juſtice, are, that, 
who endent of the intention of the Teſtator, an infant en 
* ventre ſa. mere, who by the courſe. and order of nature 18 | they 
*tining, comes clearly, within, __ de! a:of::chi 
£&. 1 it of his deceaſe. 


Nett 82 4 . 4 77 


8 


The te is a a . ag not t i material to. FO 8 FR dogine 
Fro þ down, by Lord Hardwicke..i in his eanſtenction of the Statute. | 
That is the caſe of Baſſet v. Baſſet. (4 ); in which Lord Hardwicke 
upon the queſtion as to the. right of the poſthumous ſon to the 


Ents: and profits of the ſettled. eſtates. accrued before his birth 
gas, the . poſthumous. ſon muſt, take them: otherwiſe he would 


not take as if born in the lifetime of the father ; & which the Statute 
ki enaQts. 3 


2 


It mill 1 ba come. that the operation of hs Statute 
3 the determinations' fince are to extend only to the very caſes 
| provided. for by the Statute; for, firſt, i it is remarkable, it is con- 
fined to marriage or other een. In a caſe (e), that N 8 


2 be) 10 and 11 Tilliaw 40d Macy, e 16. eh (5 1 P. Wi. 244: 360 a. 
dei Vs. Barmit v, Mann, 1 f 156. Ad) t. 40 %%. | 
(e) Reeve v. Long, 1 Salk, 227. 3 Lev, 4 1 282, 12 Med. $3 Sh, be 


Cond, 252, a 309. 5 nn ae | 
11 1 | | Preceded 


Caen in Ch antery. 


| _ Statute, the Houſe of Lords had declared the Lam to 
Ge) in favor of ſuch a deviſe ; but that deciſion 'was contrary - to 
the opinion of the Judges; and the Statute was made, 1 in order . 
that the Judges might conform to it, But if the Statute is taken Woonkons. 
literally, it will not apply to the caſe of a poſthumous e | 
titled to a remainder upon the death of a ſtranger. That would 
not Le within ene * oy s ie is us: exe 55 


* : | n 
. & . n 83 


* « Where any. . oy ready is, « or © ſhall Fame 1 by. any n m bar 
10 « riage or. other ſettlement be limited i in remainder. to or to the 
& uſe of the firſt or other ſon or ſons of the body of any perſon 
« « lawfully begotten, with any remainder or remainders over to 
„ or to the uſe of any other perſon, or perſons, or in remainder 
« 10 05 or to the uſe of a daughter or daughters lawfully. begotten, 
« with any remainder or remainders to any other perſon or per- 
„ ſons, that any « other Ton or. ſons or daughter or daughters of 
« ſuch perſon 'or perſons lawfully begotten, or to be begotten, . 

te ſhall be born after the, deceaſe of his, her, or their, father, ſhall 

« and may by virtue of ſuch ſettlement take ſuch eſtate-ſo limited 
4 to the firſt and other ſons, or to the daughter or daughters, in 
« the fame manner 2s if born 1 in the lifetime of his, her, or their, 
7 father, although there ſhall happen no eſtate to be limited to 
4. Truſtees after the deceaſe of the father to preſerve the con- 
. tingent remainders' to ſuch aſter-born ſon or ſons, daughter or 

6 daughters, until be, Me, or they, e come in N, 5 are WY o | 

6 take the fame.” VVV 3 's 
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There can be no doubt, that the operation of the Statute FLY 
* extended to all ſuch children; whether they are children of 


the perſon, upon whoſe death. the remainder ny Place, or of 
fome 0 other: & amet Ck 
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* Mes the: admitted, hah there ' is one els, in Which to a 
certain extent a child en ventre fa mere is not conſidered. to all 
intents. and purpoſes as in exiſtence. That is in the caſe of a 
deſcent at Common Law. Notwithſtanding the Szarate, and that 
in every other caſe ſuch child is conſidered | as born from the time 
the deviſe or limitation takes place, i in that caſe the intermediate 2 
rents and profits, as in the caſe of Baſſet v. Baſſet, are declared to 5 vx 


_ boo to 1 * at W That arok from the rigor of the. 1 | 
Vor. IV. e 2 10 4 


NRA. 


Common 


7 „ 
SON 
. 


Mhboronn, 0 
| be limited to an infant en ventre ſu mere for life, with remainder to 


the firſt and other ſons of chat itfant in tail, fo as that the iſſue 
may take as purchaſers? Upon the firſt part of the queſtion, ſup. 
a poſing, the Teſtator intended at all events to comprehend children 
en ventre ſa mere, the Statute lays, they ſhall take, as if they were 
born in their father's life-time. 1 they cannot take as purchaſers, 
they will not take as if they had been born i in the father” $ life-time, 


fa mere for his life, with remainder. to fuch perſon. as ſhould be his 


at the death of the Teſtator. So he would take the eſtate under 


Do the rents and profits to accumulate, the Teſtator had included all 


Gosen les with ee wire a eſtates, I 6 1 A Tera to 
5 Ck + | 
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The qqetton 1 a is, can an eſtate wa to the baths of Law 


1 ſee no reaſon, why they ſhould not take under the words of the 
Statute; Then rinqueſtionably they might have been made tenants 
Tor life, with remainder to their iſſue, _ 0; will, put this caſe to thoſe, 


Who contend, that the limitation could 1 not be toa child en ventre 


heir at Law at his death. Suppoſe, an eſtate was limited to all the 
Tons of A. Ring at the death of the Teſtator for their lives, with 
remainder to ſuch perſon as ſhall be the heir at Law of the ſurvi- 
wor. If Doe v. Clarke and the other caſes. are right, a child en 
- ventre fa mere at the death of dhe Teſtator- might according to the 
tri conſtruction of the rule take; for it is for his own benefit. 
Vndoubtediy he would take under the e of a fon living 
.at the death. of the Te etator.” 2 would take under that very 
deſcription. Then is the remainder over void, or good? If it is 
void, why? The anſwer would be, becauſe the ſon was not living 


the very deſcription of a ſon: living at the death of the Teſtator; 


and the limitation over would be void, becauſe he was not living at 
the death of the Teſtator. In this very caſe, if, inſtead of directing 


theſe lives, and given eſtates for life to all of them, is there any 
doubt, the child ren en venire /a mere would. have taken? Without 
any queſtion they would. Would then the eſtates given to them 
be different from thoſe given to all the other perſons ? Muſt thoſe 
5 children have taken eſtates tail, though taking under the deſcription 
of iſſue living at the death of the Teftator. "There. 4s an. incon- 
fiſtency 1 in the an e p19 


But I ſpeak upon this point 2 TAE 8 to 5 50 len 
: udges; to whom this queſtion ire e If che caſe of 
2 8 1 Lung 


W's 
* 


2 


Long v. "Blackall is not ec e as ne finally ſettled it, and 
if your Lordſhip has any doubt upon it, then i it would be neceſfary 


| have not afforded a conſtruction, that would put an end te this 
point. Suppoſing, any doubt is entertained upon it, then the 


in due time afterwards” by the learned Judge, Who opened this 
caſe, is not according to the rules, to which we are bound to 
adhere, fairly to be ĩaferred to mean ſuch perſons, born after. e 
3 85 Teſtator's deceaſe, during whoſe lives the eſtate created by him 

may by courſe of Law endure. As to the period of twenty-orie 
years, that could | not be his meaning: nor, with ſubmiſſion to the 
1 learned Judge, who immediately preceded me; has It” ever” been 


conſidered as à term, that may at all events be added to ſuch Exe- | 


cutory 'Devile | or Truſt. I have only found this dium] that 
eſtates may be unalienable for lives in being and twenty-one years, 
merely becauſe a Life may be an infant, or en ventre ſn ment. 
Therefore I am clearly of opinion, that expreſſion cannot be held 
to1 mean more Oo Children 3 in the womb at the F 5 death. 
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Thi queſtion wt 46, s the read ate t of this will | 
as to the ſuſpenſion of the rents and profits and the conveyance is 
not, that the Teſtator intended to ſuſpend the poſſeſſion during the 


' Hives of all the iſſue of his ſons and grandſons, who ſhall be aQually 


born at the time of his death, and of ſuch as in point of Law are 


to conſider, whether the words born in dur time afterwards” | 


queſtion is, whether the conſtruction put upon the words © Born 


3 | | | | 
Foes [ 


1799. 

—— 

Tasxx p- 
pag 


Wooprexs, 


Reaſon for aĩ- 
lowing the 
twenty-one 
years after 
lives in being 


for Executor 


Deviſe. 


to be conſidered as born? It is exactly as if he had recited, that 


whereas he might limit his eſtates, and render them unalienable, 
during the lives of perſons in exiſtence, "therefore he deviſed them 
to his Truſtees and their heirs, &c. during the lives of all his ſons © 
and grandſons and their iſſue living at the time of his OO. or 
in 2 of e to NE | EI AS ä 


-th is my bar to \Gabrait! to your n every argument, wr 
- occurs to me, or that is. ſuggeſted as likely to occur. If your 
Lordſhip ſhould not agree in the opinion, that has been delivered, 

another point may ariſe,” whether the Deviſe oyer. would or would 


not be affected. The Judges have forborn to give their opinion 
upon that point, thinking it unneceſſary. Therefore I ſhall alſo 
forbear to give my opinion upon the validity of the Deviſe over, 
in caſe the firſt limitation cannot take place, unleſs yout Lordſhip 
| commands me to enter into that queſtion. 1 * 
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lation no ob- 


jection to an 
Executory 
Deviſe. 
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1799. "M As te the accumulation, no ſuch objedtion | ha ever * made 
—— . 2 Wee in judgment, or in argument, except in the caſe upon 
5 „ Lady Deniſon's will; when it was raiſed in argument. I have 

Wood rox p. ays underſtoo Nn 
. always underſtood, and it has ever been doubted before, that 3 it 
of accumu- 


is in the power of a Teſtator to direct accumulation of the rents 
and profits of his eſtate for as long a time as that, during which 
the Law allows him to render the eſtate unalienable. This was 
not denied by the Counſel for the F amily, except M . Hargrave, ; 
:who-ſeemed to think accumulation in any extent novel; and that 
it originated i in the time of Lord Harduicte. In 1 of Ste- 
pbens v. Stephens; | Hopkins v. Hoplint, and Chapman. v. Bliſter, all 


the legality of accumulation; and it was permitted to take place. 
The Caſes upon Mr. Shepherd's 8 will (oh, and upon Mr. Lockyer's 
will (5) are familiar to your Lordſhip. 1 muſt obſerve, that one 
caſe, which has been relied on as an authority for the accumulation, 


is not an authority for it. That caſe is, PLippe v. Kehnge. It was 


à bequeſt of leaſehold. eſtates in truſt from. time to time during the 
term of years therein to lay out the yearly. profits in the purchaſe 
of lands of inheritance, and to ſettle the ſame to the uſe of Phipps 
during his life; remainder to the uſe of · truſtees to preſerve contin- 
gent remainders; remainder to the firſt and other ſons of Phipps 
ſucceſſively in tail male, with ſeveral remainders over. _ Phipps 
had a right to call from time to have the rents and profits laid out 
im lands, to be ſettled. e is not n a 5 of an. 


1 ＋ 


The Ss upon Lady Z Der anion 8! wilt is in SA Regs ile Bk, 
under the title of Harriſon, v. Harriſon, a Iſt July, 1786. By that 
will a real eſtate and the reſidue of the perſonal eſtate are ordered 


to accumulate; and they are now in a ſtate of accumulation, and 


have been ſo for fifteen years; and that accumulation may endure 


as long as all the lives in this will. The accumulation was directed 
to continue, until a ſecond ſon of Miſs Midgeley,” the Teftatrix's 


"niece, who was very. young, ſhould attain the age of twenty one; 
and i in caſe ſhe ſhould have no ſuch: Ton, then until a ſecond ſon of 
another niece, of very tender years, ſhould attain that age: ſo, if 
theſe two ladies live to any age without having a ſecond ſon, the 
accumulation of the rents and e of t cond real h 2299 the 20 
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prior to the time of Lord Hardwicke, no objection was made to 


Cee n eee 
duce of de 8 perſonal eſtate is to 4 The heir 
law 3 next of kin ſubmitted, vrhether the de. 
conclude therefore, the point was made. The Decree dental 
takes it as raiſed by the anſwer for Lord Kenyon alludes! in the 
Deeree to the very point. The Deecree declares the will:and co- 


5 | 


dicil of che Teſtattix well proved; and that the truſts: ev 
aught to be eſtabliſhed and carried into execution; and chat be 


limitations in the will of the Teſtatrix uf her eſtate at beat wobd 


to or in truſt for the ſecond, third, fourth, and other ſons, &c. 
equeſt of the re- 
ſidue of the perſonal eſtate of the Feſtatrix to be laid out in land 50 
eſt; and ditections were given for the purpoſe bw... 
carrying on the accumulation of e peg nts now Fs bk 


are good limitations of the ſaid eſtate;; and the b 
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Nes clear. e upon any doctrine, that miglit ariſe from 

; the acchmulztion. "x . 
wap no ticontiderabtc ate” The decumulation might have been, 3 
uch as no man would wiſh to take Place. But the queſtion: „ 
whether from the poffibility of ſuch a cale the Court would pre-- $ 
vent the operation of the deviſe as far 48 It might erase accord- 3 


the magnitude | 


ing to the co 


The ſame objection might have been wtged” upon 25 occa 
Lord e but no 221 05 18 7 has e 
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e f 3 Fe or may uche be Wade ukleneble for e ever. 
But it cannot be contended; that that will apply to the Law of 


 Englang, where non-alienation is limited. | Upon the La pof 
England there is no ablurdiry, in letting accumulation and non- g 


chkitable purpoles, therefore che Judges! had A. 


chem. oak to this * the Statute of Meortmain and 
E 1 


fs f nature. Te argument, that your] Lord hip! 
1 8 where” your predecefors haveiſtopped, Amounts to this: $ 


ip is not to 80 beyond two lives, 'becaule Lord 5 
1 | ella Judge, who fat laſt upon this point, went: no farther, f 


Lago bur _ aer, that v was uſed by Me. Gram: 


_ Alienation g go together; J a8 they always bave gone. It was never 
fuppoſed, that, Vecuuls | great. "miſchief had ariſen from gifts. to 


wer to prevent tk 
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all the other Siet 3 ben were. not Hecelfity+ the the 

"Th r Judges might have applied the temedy;'Ttinever entered itito the 
„ mind of any Judge, however he might difapprove the particular 
Voonfiger 7 deniſe, ithas he: might upon grounds of policy-or convenience ſub. 
„ the rules, that had been eſtabliſhed. remember a caſe upon 
the: Statue of Mortmain;. commonly; though not properly, ſo 
| called; before a predeceſſor of your Lordſhip; Who called the ; in- 
tention of the: Teſtator in that caſe 4 pillar of Vanity. That in- 
tention did not deferve, that title ſo welk as the bbect of this Teſ. 
tator. In that caſe the Lord Chaticellor ſufd, if the Law permitted 

: the erection of ſueh a pillar, he muſt, ! however reluckantly, lay the 
fut ſtone. That, I fear, muſt be your-Lordſhip' 8 Opin ion, if = 

thigk this deviſe and 12 2225 in Ow of Law ; th ERS CE. 

6 umd . 

| Lond CO TE ny am extiemely obliged to his Honor and 
to my Lords, the Judges, not only upon the very able aſſiſtanee, 
they have given me in forming my own opinion upon this caſe, 

which coneurs in the refult, as in almoſt the whole of the argument, 

> but alſo, becauſe they have relieved me from the duty of entering 
particularly into, the. diſcuſſiop , of the ſeveral, points of the caſe, the 
ſtatement of the arguments, and the grounds, upon which, thoſe 
arguments, that have been urged. for the family, have failed to 

produce the effect upon my mind. I could not go over the caſe 

7 without the neceſſity of repeating what has been much better ſtated 

already. "A? great part, of the. fame courſe of argument, varied 
perhaps a little in the manner of: the, expreſſion, muſt, occur: to 

5 N who have purſued 5 owe courſe, of i J0qurye amt ont 
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I am not urpalh® "that this 2 wg called forth great exertions 
of learning and ingenuity in ſupport of the caſe of this. family. 
The great amount of the property is a ſufficient reaſon. for them to 


undertake to eſtabliſh what would h baye been cheir natural tight, if 
no diſpoſition ! had interyened to prevent . I ha ye no diffculty 
in laying, the diſpoſition |; 18 ſo king. and ſo iliberaly that I think 
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of (hd os?" "The great amount of the property can. in no. poſſible „ ſhape. of | 
perty, he this caſe! enter into the judgment, Th e fame rule muſt guide the 
* ; detertnitiation, whether the Property is 100“. or half a million. 


. ee OM The piety or the prüdence of the diſpoſith itlon can 26 little afford any 
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e 3 cen We wind, if 'upon confiderations "cha ITY 
fell, 1 Was td decelve and” blind my under anding Ants ie 
f bonſtmelion, Lam to give to the effect of the' inſtrument. It AY 
| 1 ty 46 give'e elfect to the Will, "as fat as "the intention can be 

clearly made 'out. * It is not permittec to me t6 be affectedly 1 Igno- 
"rant of the intention; much leſs, to control a certain and eftabliſhed 
| ;-tention upon my own' idea of the wy W the liberality, 
or the political * of 1 tad e e , regs ang 
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: The argument of Goth tion, nee ground to condemn 
| wo operation of the bequeſt, Tapprebend to be, -unleſs as it "aro 
upon Lady Deniſon's will, entirely new. Upon every queſtion, 

foal Courts, as to Executory Dexiſe both of land end perſötel 
eltate the Court has never conſidered! it as an eſſential condition, 
affecting; the Validity of the Dewiſe, that the rents and eie 
ſhould attend the eſtate during the time it is to g down; before 

tte abſolute prperty is given As to perſonal eſtate, wherever a 

* de che fobjed; the aceruing profits of tieceſſity fall into the 
residue: and domſtitute the fund, eee, rage e 

bf Ange at Was never uſed as an; ürgüment to affect * 

-validity of the diſpoſition. In the extent this will has taken, 
nuke it to be for nine Lives, (chou 


and that there will he an immediate veſted eſtats afterwards; it is 
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note carried. farther;c.t than other caſes, reſolütions and opinions, 1 4 
bare dei meyebe carried. I is not for mee make a nev 


Law; and without making a new rule I do not know What to do; 
ant Viindit the number of lives, and ſay, What ealeulatien 
al chances with regard to thoſe lives is to (regulate this fubjear't | 
muſt hold "nth bound by thoſe rules, that are eſtabliſhed, as it 
has been obſerved, as matter af poſitine Da. S 1» 5145 21 t 
41 Hons 2 ond F. dicken 09 noo t en bi nit atg9gq! qs 
One argument was-uſed, which has been ſo very ably diſcuſſed, 
. that L; ſhall, not g9, through” the genetal argument. I Allude to 
the . ent made in eppeſiton te che Caſe of Lang v. 
5 lachall. .. If is clear, if that / caſe is well decided, it; removes 
A $621 part * Againſtba limitation to children 


| entre /a e as Tuppoled,; that in ſending that: caſe to 
the Court 0 


that I entertained. upon the queſtion. '1 am not ſure, but I believe, 
4 Rook occaſion to obſerve, when I ſent that Caſe to a Court of 
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King.s Bench 1 had ſent it upon a ſtrong doubt, 5 


3 2 La 1 
. by rw El min 0 Aide Court of Tok. 225 congyr entirely. In 


1 -M 5 5 the opinion given by the Court of King's Bencb. It Was ante- | 

Wooprows. gedently my opinion, that ſuch; would be the..determination. 1 
onceived,. the Law;ſtood clearly. ſo-eſtablithed ; and that no other 
n ee could, be given by anνν Court. The caſe of Reeve 

v. Long, certainly overruling Arabers C f(a), had decided, thats 
' poſthumous child was to be taken to all intents and purpoſes a; 
5 born at the time the particular eſtate determined. It was obſerved, 
++... the deciſion of that caſe was contraty to the opinion of the Judges, 
Vodoubtedly the Court of Cummon Pleut, firſt, and upon a Writ 
. gh 7 of Error the Court ol Ku HBenc „ had held differently. But it 
9 ought. always obe remembered, it Was the deciſion of Lord 
| Somers; and that was Selen caſe; in which he ſtood againſt 
the majority of the; Judges; and the better-confideration of ſub- 
- Jequent: times has;ſhewn, his opinion · deſerved all the regard gene- 
Ally paid to it. + What followed was not, as it has been inaccurately 
Aated, ;that the opinion | being;againſt-that of he mejorty of the 


Judges, it was ſu ppoſed, he Judges would go againſt that deciſion. 
Tbe object of The Statute of Mi an 3. was not; to affirm that leciſion. It did 


| Statute 10 & 


u Vin 3. by implication affirm it: but it eſtùbliſhed, ahat the ſame principle 
L ꝛ0?́t bo am ſhould govern che caſe, where thb limitation wag by deed'of fer- 
5 tlement. The manner, ih which the point hab been treated ever 


PN ſince in Burdet v. Hopioad and:the other caſes from the time of 
5 to that of Lord Rardevicke proves what the opi- 


that the ſame Lord: 22 
= nion has been upon the propriety of a rule, which it is impoffible 
vern, where to ſay is attended with real inconvenience, and which is according 
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The caſe of Dui 4 „ 1 vent öut of this Court. t 
appears from the note in Brown (b), which, I know, i is correct in 


thitrelpedt; that Lord'Thurldew! way very clearly'6 of "opinion, that 
the poſthumous child ought ren take, as if he was born; And be cut 
the argument; Jonly obſerying,! hat it was a Tegal” queſtion, and 


7 let bring an eje ne nt. = reaſon for ſefiding the caſe of 
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2 all gave granted, bargained, ſold, aſſigned, Ge. to Stephen Grifin, 
eat, which Sub Griffin, Milliam Nagſan, and Fobn Naylor, and to the fur. 
he was then vor of them, his ekecutors and. .ad miniſtrators, all the Perſonal 


eſtate, which 
or might at 


| noy time af. @ftagey goods, chattels, money, ſecurities for money, aud effec, 


terwards be 


poſſeſſed of whatſdever and whereſoever, and of what nature, quality or de- 
or entitled to, 


upon truſt to nomination; ſoe der, of him the ſald Thomas Fielder, and of which 
1 to he was then or ſhould, or might at any time hereafter - poſſeſſed 


 dimſelffor oer entitled unto, and ell deeds, evidences, We, touching the ſame 


ter his de- 
. ceafe to ſuch 


e vin chattels and eſſects, as they or the ſurvivors or ſurvivor of them 


8 1 ſhould think moſt proper, and without any farther or other Power 
thereto, . or authority from the ſaid. Thomas. Fielder, and to ly out the 
þ >. money from time to ume to ariſe, and be received from the faid 


« Cipal to his One! 
f kin, | 
hogs, perſonal eftate, dc, and to inyeſt the ſame i in the 3 per cent. Con- 
ee ſolidated Bank Annuities or other ſecurities in their names, and 
his, her, eo to pay the intereſt and dividende unte the ſaid Thomas Fielder 


their, execu- 


e for and during the term of his natural life, or to and for ſuch uſes, 


wards the teſ- ende, intents and purpoſes, + as he ſhould" by Ris order in writing 


tator by his 


willgove under his band from time to time dlteet or Appolnr; and from 
2 and after 1 the deceaſe of him, the {aid 15 homa! Fielder, then as to 
—— tack! _ and dividends, upon traſt, that they ſhould pay the 
name, who ae, or ſuch. part thereof as the ſaid Thoma Fielder ſhould or 


were his next 


ol keis at he might by his laſt will and. teſtamietit in writing” hereafter to be 


execution of 


— . 


the deed and made and duly. executed give, dire, or appoint, to be paid to 


; 1 0 n any perſon or perſons for his, her, or their life or lives, unto ſuch 


1 ; perſon. or perſons accordingly; and as to the principal of the ſaid 


- deed an ac- money ſo to be inveſted, as aforeſaid, and all other the perſonal 
count of the 


rroſteſtate re- + eſtate, monies, goods, chattels, and effects, of him, the ſaid Thomas | 


1 e 47 Fielder, upon truſt, that they ſhould from and immediately after 


5 of the deceaſe of the ſaid Thomas Fielder, in caſe no ſuch gift, direc- 


| 9 2 * tion or appointment, of the ſaid intereſt and dividends or any 
ſet afide b 
| Jegacies, it wa; held, chat the power. was not executed by thi will: bnd one e the plaintiffs being clearly 


affected with notice and acquieſcence i io the plan of giving the legacies inftead'of executing the power, t 


. cauſe was ordered to ſtand over with liberty to file a bill to eſta liſh the legacies; the Coart inelining. 


in caſe the other plaintiff could be affected with notice, at all events to apply the intereſt of the perſonal 


- eſtate during the lives * the Ae ee in . of. the le ie. "Or were 5 paid under a 


r in 


1 * ry * 


, : 4 a 0 a 


effects, upon truſt to get in and receive all the aforeſaid eltate, 
perſons as he money, and ſecurities, and to fell and diſpoſe of all the ſaid goods, 


oe. as. d ˙ A Ataſe © time ilk wma 
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rection or appointment, ſhould: be made, then when and ſo ſoun 
as the perſon or perſons, to whom ſuch intereſt or dividends or any 
part thereof ſhould be thereby given, directed, or appointed, | 
ſhould have departed this life, pay, aſſign, transfer, and diſtribute, | 
and divide; all and ſingular the ſaid monies ſo to be inveſted; as 
aforeſaid, and all other the perſonal eſtate, monies, goods, chattels, 
and effects, of him the ſaid Thanias Fielder, and the ſtocks, funds, 
ar ſecurities, in which the fame or any part thereof ſhould be in- 
veſted, and the dividends and intereſt thereof then due, unapplied, 
and undiſpoſed of, unto and amongſt the next of kin of him the 
aid Thomas Fielder, who ſhould be living at che time of his de- 
ceaſe,” his, her, or their executors or adminiſtrators, according 
to the Statue ,  Di/tributions of inteſtates eſtates; and the ſaid 
| Thomas Fielder did For himſelf, his executors and adminiſtrators _ 
| covenant, promiſe, and agree, with the ſaid truſtees, that all the 
aforeſaĩd perſonal eſtate, monies, ſecurities, goods, chattels, and 
effects, therein before aſſigned and conveyed _ remain wen 
the uſes, intents, and ee . ( N larec 
warrant the fame en ſuch 2 A +14 neh 26d 


2 * Fidder by his will Rey the 3oth of 7 e I 3 
diretted all his zuſt debts, funeral. expences and charges of probate, 
to be paid and diſcharged; and with the payment and diſcharge 
thereof he charged all his eſtate and effects. He then gave and 
bequeathed unto Mary Moore, his late houſekeeper, the ſum of | 
doo l. upon condition and provided, that ſhe ſhall relinquiſh and 
gire up to his executors any and every bond, note, or other ſe- 
curity, promiſe, or undertaking, by letter or otherwiſe, which ſhall 
or may be in ber poſſeſſion, cuſtody or power, at the time of bis 
deceaſe, by him at any time given her for the payment, to her or 
for her uſe of any. ſum or ſums of money whatſoever either 3 in 
his lifetime or after his deceale ; 4 and alſo upon condition and pro 
vided, that ſhe ſhall executę to his executors a releaſe of all claim 
and demands whatſoever of her, Mary Mogre, her heirs, executors, 
adminiſtrators or aſſigns, againſt him and his eſtate and effects, and 
- 3zainſt bis executors upon account thereof, as well. in reſpect of 
any and every ſuch. bond, note, or. other ſecurity, promiſe, or 
undertaking, | in caſe any ſuch ſhall be in her poſſeſſion, cuſtody or 
1 at his deceaſe, as in reſpect of any other matter, cauſe, PF 


tang Fhutſoever;. yt if the ſhall refulg, to mens and i | 
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a a bis fala enero! every or any ſuch bond note, Ve, "oh 


execute ſuch releaſe, as aforeſaid; or if dhe ſhall bring any ackion 
or ſuit at Law or in Equity in WIT . 80 * e is 


. Wy 3 67143 e 3 A v6 FR 
ie fam miner pode det gase bf began 
and releaſing any demand againſt him and his eſtate; and as to all 


tlie reſt reſidue, and remainder, of his eſtate and effects whatſoever 
and whereſoever he / ſuould die · ſoiſed or poſſeſſed of, intereſted in 
or entitled unto, he gave and bequeathed the ſamé unto his two 
_ | half-fiſters Elisabeth Griffin and! Mary Griſin, and to their reſpec. 


© - tive-exeoutors, adminiſtrators or aſſigns equally to be divided be- 


teen them ſhare and ſhare alike to and for their own proper uſe 
and benefit; and he appointed e R 


| e e 
l „1 ＋ W N 
executors- 5 5 2 is "oF er 2922 erk . 551 ene ann 
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The teftator died upon the 6ih of Tunes T7 Cons th "EY 
pointment under the power in the deed ; leaving 


at his death his two ann Elizabeth Eri * and — — 
his next {cot kin. 
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Nag. was ae ng euer under "_ "ren and he bad 
carried on-the Fe ed Fielder as à fruit broker and 1 
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P he bill was filed 1 by Shes Griffin and Wee the bub. 
bende of Elizabetb and Mary Griffin againſt the executors of 


: Fielder, and againſt Mary Moore and Thomas Barr, and Ann, his 


wife, formerly Ann James; charging, that the defendants Mary 
Moore ard Ann Barr had received ſeveral ſums of 'money and 
transfers of ſtock from the teſtator and from Narſfon over and 


above what was due to them for wages from the teſtator; and 


praying, chat they may account for the money and ſtock ſo re- 
.ceived beyond what was due to them for wages; and that the 


„ fame may be ſet off againſt the legacies claimed by them; or 
ar . otherwiſe that the faid legacies may be declared void and not 


warranted: by the power reſerved to Fielder by the deed of 1792; 


And that the ſaid indentures may de eſtabliſhed, and the truſts 
3 thereof. performed; that an account may be taken of the truſt 


eſtate and effects of Fielder received by the truſtees,” particularly 
Nanſea and Naylor, and. of all other bis Perlonat eltate, and, an 


. | Account 


ater * Wy debts, en — We; ad chat: he reſidue. 
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"The "aefendant on Barr by ber anſwer. . = 455 
teeth years and gill within about three years before the deceaſe 


of 'the teſtatoriſhe lived with him as one of big ber wants; and he 
profeſſed, great regard for ber as an old ſervas 


L. For ſome time | 


3% 
_ 


—— 
Air 


Na "HY 


before his; death he paid her, firſt, 304 ar year, and afterwards, 


ais for the, Year: 1792. and from chat, till bis de 9 2 er, 


which was paid by Nanſon, but by, che deſire of Fielder. The 
defendant. admitted, that, / Fielder, transferred 394. a3ycanShort Ans 
nuities to her a ſhort time before ſhe.,quitted f his ſeryi ce, about, 
March. 1791, as part of the, reward, and compenſation intended 
for her: Cares. attention and f fidelity, Hor eren Fears. and he fre- 
quently, promjed amply” to provide for her in addition to that. 
She. admitted received ſeveral. ſums, « of. money from the teſ- 
tatot in his 34 but the applied the fame: in his houſehold ex = 

penſes, except ſome ſmall part for her wearing apparel and pocket 
expenſes 3,and ſhe ſubmitted, that the. will "mae to ti conſidered | 
a Le execution pl the power under the deed. 


waſhs 54 r F 
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The defendar n 1 Mary Moore Fant e Rated, that ſhe lived 


with the teſtator as a ſervant upwards of twenty- one years; during 
fourteen years of that time as houſekeeper ;. and ſhe had the ſole 


care and management of his domeſtic, affairs. She was not paid 


by bim any wages during that ſpace of time; he having repeatedly 
aſſured her, ſhe ſhould be well provided for by his will. She 
claimed 5800. as an adequate compenſation for her ſervices for 
twenty-one years; and ſhe ſtated extra ſervices by attending him 
and his wife and his father and mother during illneſs. She ſtated; 
3% that i in 1789 ſhe lent. him. the ſum:of 474 67. 3 d.; for which 
the ſold ol. Bank Stock; and in reſpect of that ſhe claimed as 
| a creditor, if ſhe Was not to be, Paid: her legacy. About the 
25th of April 1785 he mage her a preſent of 5007. Bank 3 pen 
cent. Conſolidated Annuities; which he, transferred to her vo- 
luntaxily ; that ſhe might not be diſtrefled during the time bis 
affairg, were ſettling after his death, Until 1791 ſhe paid the di- 
ridends, of that ſtock to him. Ter founegs years: before. his: death, 
he gave her annually 120 (85/2 wad Near $ oh... Upon: the death 


1 444 57 
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. bis vie he . bi ot W mourning, and Weber the 


death of ils father; and 10 . an the death of his mother: © Whit, 


in his ſervice, e received from bim what money the wanted for 


7 houſekeepiag. She ſeldom aſked him for any money for het 


own ule; he repeatedly promiſing, he would amply rovide for 


her in tis Win. She does not bellevs, the money,” Me received 
from” bim for her own! uſe, exceeded Fol. Io November © 1792 


1 the quitted his fervice through” the perſuafion E the” truſtees, but 


apainſtthe ebnſent of FlelYer himſelf, She was offered by Na % 


direction ten guineas, if he would give 4 recelpt is full of alt de. 


masds on Fielder's eſtate; Which the refuſed. pot that occaſion 


the truſtees” promiſed, Me mould be paid an annuity of 400 
A- year duting Fleldir's life; Which Was paid to her accordingly, 
commencing” at Michazlntas 1792 and ending at Michaela, 1794 ; 
of Which ſhe receiv 

and 10 J. from Nano, and the teniatnct} through ocker Pen 
That annuity Was pald to her on account of her not having re- 
ceivetl any wages and of Fi elder's 8 intention and promiſe to pro- 
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w 8 a te \ilditation 18 the deed 


to We n next ES 


kin of Thomas Fielder Was old for uncertainty; ; and that he had 


a power of diſpoſing of the property by legacies or otherwiſe; 
WE thi me "bat not been S revardet hag her ſervices TY 


| Abe dechüsst © Week e eis 4 by order epos that 
the will was executed with the privity of the plaintiff Stephen 


Griffia and Elizabeth his wife and by the advice of the deponent, 


Nosebucl, Naylor, and of Stephen and Elizabeth Gri Nn and the 


proviſions for the defendants Mary Moorr and Ann Barr were 
Lonſidered as reaſonable; the will being intended to revoke a for- 


mer will executed in 1 791, by which the teſtator had given 1 5oo!. 


1 Moore and 10001. to Barr. He informed the deponent, that 
He had made a preſent to Moore of Fool. 3 per cent. Conſolidated 
Bank Annuitics, and to Barr 30l. per annum Short Annuities, as 
_ a teward for their ſervices; and he intended to reward them 
furtber at his death. He told the deponent, that he had in 1792 
Told John Griffin and "Mary Griffin, that he intended to make a 
nem will and thereby give all his property to the deponent, Naylor, 


and Roedueh, in truſt to pay'the whole intereſt to the defendants 
Moore and Burr h, and the whole 20 the ſurvivor; and after 
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ding Chantery. 


a 4 the is el between Mary Griffin. ak Elizabeth 
cite The esd 1 by John Griſin was taken by his 
0 deite to the deponent's ſolieitor to peruſe and ſettle.” In December pint, = 
1799 ' Fielder: corffulted” the deponent about making a new will, Naxos, - 
giving the intereſt” »of all his property to Moore'and Barr and the _— 
ſurvivor for their lives; and after their deaths the principal between 
Mary and Elizabeth Griffin: but the deponent, Naylor and Roebuck, 
adviſed : bim inſtead of giving Moore and Barr the intereſt for | RT. 
their lives to give to each of them a ſpecific ſum of money, A 9 
to give the reſidue to Mary and Elixabeth Griffin ; which being | _ 
J communicated to Stepbe and Elizabeth Griffin,” they concurred in 
that plan; and it Was reſolved on with their eoncurrence, that 
Joo „. ſhould be given by the will. to Ann Barr and $001. to 
Mary Moore, upon condition, that they ſhould relinquiſh and re- 
leaſe all demands againſt him or his eſtate. Thoſe ſums given to 
Mary Moore and Aun Barr are leſs than the value of their life 
intereſts in the whole of Fielder's property. Sep ben Griffin and 
bis wiſe frequently after the execution of the will expreſſed their = 
approbation'of ir in pref rence to the former plan. The deponent „ 
believes, John Griffin and Mary his wife approved of i it, from the | J 
declarations-of Stephen and Blizabeth Griffin," that it would be as | 
fatisfaQory to John and Mary Griff as it was to them, and they 
would feel equally obliged and ſatisfied thereby; 3 and to the beft 
of his recolleQtion and belief John Griffin after the execution of 
the will expreſſed to the deponent his approbation and thanks s for 
ae the other en 85 W FRE 


| 2 


This: wil eee 5 alen of Mary Moore and 1s 15 
luna to their ne, V 


* 


In a caſe of this . LE pure ee rr. out r 
conſideration for the preſent the claim of the defendants as cre- 
ditors) this deed is to be conſidered, as if made upon valuable 
conſideration. In Lord Cadogan v. Kennet, and Doe v. Routledge, 
| Corp, 432, 705, Lord Mangfcld conſiders the implications of 
fraud from voluntary conveyances as having been carried too far. 
The Statutes {a} do not fay, that voluntary conveyances ſhall be 
conkidered fraudulent generally, but only, that they ſhall be void 
AY * 24 as + creditors and ebe In other es angel 


3 a volun- 2:2 2 


i & 4 a xoluntary, conyeyance, bene, ate both 5 Lax and in Eqn 


EE? James Riddell, an 


ag any.cconveyance.-for- the moſt valuable gon iderstion. In 
8 /n v. ee under went much gonſideration, 5 i 
Thurleww, adopted thoſe ſentiments,” Upon the marriage of Sir 
elite, chat eamhe from, the mother of Lady 
| Riddell, was ſettled to the uſes of, the marriage, with a remainder 
over to the half: ſiſter of Lady Nindell. Sir Jamer Riddell want. 
ed to ſell the eſtate; and the queſtion was, Whether that volun- 
tary, remainder over, was defeated by the ſale. Lord Burlo 
| inclined to the pinioa of Lord Mansfield, that the mere cireum - 
Hance. of. at's being voluntary was not ſufficient, unleſs accompa- 
nied with ſome marks of TONNE ü, 3 he. Pay is Rd 
| a _ ns, e N * art v3 \ AVIS. 240 8 e 
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8 1 es be a 1 of greater fairneſs than Mail. "ey is 
Reap bat the' defendants Moore and Barn had received a great 
deal. from this man; that they were endeavouting to get more, 
and, he was beſet. hy dem. It is not ſurpriſing, that he ſhould be 
deſirous of relieving; himſelf from the importunity of ſuch. per- 
Jops,, With that view, he proceeds to make that diſpoſition of his 
| property, which a pradent man would make. He wiſhed to 
Provide for for theſe people, . but not to injure bis own family. 
Meaningevidently.to provide for. cheſe women he reſerves a power 
pf diſpoſition; and ſubject to that he gives the property to his 
next of kin. The moment he lealed that deed he was abſolutely 
bound both at Law and, in Equity as much as if he had received 
| 199,090 /. for ſo doing ; and: the. property was put out of his 
power, to. that he duld not affect it by his: will: V1 llers \ v. 
Beaumont, Bale v. Newton, 1 Vern. 1 464. . 


er the Sewageess l vox fin? idia Tuflfetent deſcription 
* is equivalent to) namling the perſons. It would be a firange 
cConſtrudtion, that this thborate deed, executed for the purpole of 
lettling his affairs, amounts t. nothing. more than an agreement to 
K inteſtate. If the truſtees 75 neglected their duty, and the 
property was in danger of being ſquandered,” the. perſons ſtating 
themſel ves io be next of kin might have come to this Court to have 
it ſecured for their benefit. ;: There are many caſes: of deviſe, in 
which ſuch words have been held a definite deſcription ; ; and if 
this was upon;a. will, there: would be no ee the next of kin at 
| the death of the teſlator would be entitled, 2s OF def gen. 


; 71 22 — +. „ 4 : 
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1 is deſcription 92 As 2 as „ ät 1 firſt a and ſecond: couſins; 
Which was the deſcription in Mayet'v. Mayer, 2 Bro. C. C. 125 
or relations; which in Green v. Howard, 1 Bro. C. C. 3 f. was 
Held to mean next of kin. Spin V. Lewis, 3 Bro. C. 2 3 55. 180 
preciſely this caſe ; "unleſs there can be a difference in this —_ 

between a deed and a will. Theſe words were there conſidered a 
very good deſcription, well known in the Law. The only doubt 
in that caſe was, whether the perſons chiming muſt not ſuſtain | 
the double charaQer of next of kin at the death 'of the teſtator and 
at the period of diftribution. The conſtruction muſt be the ſame 
upon a deed. Where there is a covenant to ſtand ſeiſed, or at 
eſtate is limited to A. for life; remainder over, the perſon, who 
anſwers the deſcription, when the particular eſtate determines, will 
be the perſon to take. Heirs of the body” is a good deſcription: 5 
Harris v. Barnes, 4 Bur. 2157; 1 Black. 643. „Heir“ is a good TY 
deſcription 3; Selby's 5 Cafe. The deſcription of next of kin is as de- 
finite as that of heir at law. A remainder to the next of kin after 
the death of A. would be a good contingent remainder, In Shep. 
Touch, 235. there are many caſes of this kind both as to real and 
perſonal property. In Fearne's Cont. Rem. 6. one ſpecies of con- 
tingent remainders i is deſcribed on be, where the 1 to 8 95 
it is s limited, is s not t aſcertained. | EE es BE ee i 
tis iv impoſſible t to e . that the will is an execution 160 5 

: power. It is e an attempt to revoke the deed, no power 
of revocation being reſerved. There is not the leaſt reference to 
the power given by the deed: but groſs ſpecific ſums are given 
to theſe defendants,” No notice is taken of the deed executed only 
ſix weeks before; and the power was only to diſpoſe of the intereſt 
for life. No inference can ariſe, that he intended to execute it. 
This Court will not ſupply the non execution of u power even ig 

way r in wich a ome men would be ade 


Ei | r 38. 
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the will; and if it is inſiſted on, they muſt give up their legacies; 
and there muſt be a trial at law to aſcertain what is pede to dum, | 
Wk into Re eee what e . eee ee ect 
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ants,—It-was neceſſarily uncertain, who would be the next of kin __— 
aof Fielder at the time of his death. The Parties 9 that the 
Vor. IV. 29 e ” nent 
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next oa at that time might be either a . or 8 * 
they provide for that. There is no donation to theſe two half 
ſiſters. They are not even mentioned in the deed. It is faid, if 
after the execution of this deed the owner of the property choſe to 


ſpend a little more than the income of it, an application. Might 


Have heen made to this Court to preſer ve the fund and prevent him 


from having more than the intereſt. Who could have made that 


application? His next of kin. At what time? Between the exe. 
cution of the deed and his death; though the deed ſpeaks of next 


| . who ſhall be living at the time of his deceaſe. Would the 


Court have tolerated an application to prevent a man from diſ- 
poſing of his own. property, becauſe he had executed ſuch a con- 
tract as was never before exhibited in a Court ? Is the conſideration 


merit of any kind} 1s it. marriage, the advancement of a child, or 
any other meritorious. objeQ?. It is a contract for none of thoſe 
conſiderations, neither of the primary order, nor of the ſecondary 
; kind; as Lord Hardwicke calls the advancement of children, fc, 


If. the [plaintiffs had married upon. the faith of this deed, the 
queſtion might have been different. It amounts to nothing more 


than a contract to die inteſtate, a contract upon no conſideration. 
All the caſes therefore of marriage ſettlements and wills have no re- 
lation to this. If a teſtator identifies the ohject of his bounty, it 


is indifferent, how he deſcribes him. It is impoſſible to ſuſtain 


this deed in the extent contended; that from. the time of the exe - 
cution it is to operate as a will, and to deprive the owner of the 
| teſtamentary power over his property for the remainder of his life. 
He was at perfect liberty to exerciſe all the rights of property. By 
ſuch a deed he had abridged himſelf of none of them. Suppoſe, 
he did not chooſe his property to continue perſonal eſtate: could 
he not have called on the truſtees to pay him the money, in order f 


to lay it-out-in land? Could they have refuſed? Iſ he had con- 
tinued in trade, and: had become a bankrupt, this deed could not 


have ſtood even againſt creditors by debts contracted ſubſequent to 
the date of the deed. That is the criterion; by which it muſt be 
tried. To whom would the property have belonged? The object 


Was, that the truſtees ſhould take upon themſelves the whole 


management of his affairs. His creditors would be defrauded, 
-and he might be ſtarved, if the next of kin would take as pur- 


Chaſers. Suppoſe, he had married, and bad chüdren alter the 


Aecution . chis deed. VVV 


na the > this caſe. it -is not. neceſſary wo. 


conſider the confiruGion of the inſtrument; for if the will cannot 
be conſidered an execution of the power, the evidence ſhews, the 


plaintiffs Stephen. Griffin 1 and wife have prevented the execution = 


it, and now endeavour to avail themſelves of the non- execution; 
[1 which brings it within that numerous claſs of caſes, where a per- 


ſon ſees another attempting to diſpoſe of property, without inform- ; 


in ; bim, that he has no power to do ſo: Berrisford v. Milwaru, 


2 Ath. 409. (% ; Reecb v. Kennegal, 1 74% 1231 1 Wall. 227; 


Amb, 673 and other. caſes, where a. teſtator has been prevented 
by fraud from complying with the proviſions of the Statute of 
Frauds (0% I admit, it is not by the evidence brought home to 
Jabn Grifin and his wife. The claims of theſe defendants in re- 
ſpe of their ſervices are, moſt meritorious ;; and the intention of 
the teſtator in their favor is elear. This deed, of this extraordinary 
nature, paſſing all future property as well as all he then poſſe! led, 
was obtained from this man, in ſuch a ſtate of incapacity as not 
to be equal. to the management of his own buſineſs, at the houſe 
of Grifin in the country... Under theſe circumſtances the Court 


vill not interfere 1 in favor of theſe plaintiffs claiming under this | 


7 voluntary deed. without any ſort of merit; but will leave them to 
their remedy at Law. In no inſtance has this Cay expruted; a 


* ſettlement. _. 45 117 1 . 


A. to the will ROE as an \ execution of the power, an in- 
Arument the moſt informal has been conſtrued an execution of that 
| power, by 1 which alone it could take effect, if there was no other 


property, 99555 which chat inftrument could operate 9.5 jt 


Maſter of the Rolle. No Loubt. "oſt will night be an execution. 
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Ka 11261 if it it was 27750 Ge e like an execution n of i it. n 


Fo 


1 this deed. had ſettled nts ee to the bs of Fielder 
. kinaſe for life; remainder to ſuch perſons as he ſhould appoint ; 
remainder to his own __ heirs * Would Ache! heit have ae 1 6 0 
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bete is a clear 1 80 BIND of 00 . 


: not diſpoſed aa 00 would be eonſtrued no AGE as to that. 
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" ves Mr Cox's note upon „ LEE v. ns | r P. . 394. pl 60 29 8 2. 
3. Barrow v. Greenough, Ante, vol. 3. 152. See more caſes of ane ſort collected 


dae note ane, vol. 3. 8, 3 (0 Ses Standen. v. mamma. 


7 Av 2, * 182 3. 4673 and the caſes there cited. 
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Ein. They do not take by deſcent, or by any partiality of the 


maintain an action, after creditors are paid. This bill does not 


| Fielder himſelf might bave called upon the truſtees for the. proper- 
| deed. The caſes cited from Vernon prove, that a voluntary deed, 


Under thoſe words, I admit, but under thole- only, the property 


mon n next of kia s are put iu in on. ee to prevent it from 


| Therelbrs the heir takes by his Ir 3 upon G5 _ 
ſons. © Bur ſuppoſe it was to ſuch perſon as ſhould be his heir a 
his death: that would turn him into a purchaſer.” Is that rule as 
to real eſtate to be applied to the caſe of perſonal eſtate? As to 
that there are no perſons, who in contemplation of Law take by 
deſcent from the anceſtor. As to real eſtate the Law leans in 
favor of the deſcendant. There is no ſuch favor for the next of 


Law, but merely by virtue of repeated Statutes; and not til 
| . e to land 25 ro in the 
ins of their r ahieſtor. 55 © 


"The pal was FOES" with We piieity of Nh: The Widen 
ee not effect Fobn Gri Nn; - and as to Stephen Griffin, it does not 
appar, what induced to omg converſation! 4 "Which e Be ita 
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Uo! agree, this deed i is 16 ith le Tay that it al not a cre- 
itors. But what is meant by fayin g, this Court will not interfere 
mn favor of the plaintiffs.” If a voluntary conveyance is defeQive 
at Law, the Court will not fopply that defect againſt the repreſenta- 


tives; for it is only an agreement, and is nothing in a Court of 
Equity without conſideration: but if it is under ſeal, it is good to 


pray any thing in aid of the deed, but a conveyance. of the truſt 
property poſſeſſed by Nayjon i in his character of truſtee. Nothing 
is prayed againſt him as executor. When a'truſtee under a volun- 
: tary deed has got the fund into his own bands, the Court will 
make him account with the Ge Muy gue truſt. It is ohjected, that 


ty He never did any act to controvert this deed. He never re- 


voked it, if he could have done ſo. The fund is in Nanſon's pol 
ſeſſion either for volunteers or for the perſons claiming under the 


Which is void againſt creditors and purchaſers, cannot, if there is 
no power of revocation, be deſtroyed by will. The words of this 
deed are in direct oppoſition to * executors and adminiſtraters. 


would have gone & back to him by act of Law. There can be no 
do doubt of the intention of theſe parties. According to the com- 


going 
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— eee as upon A; eats ge ſet⸗ 
tlement upon the ife for life, hen upon the children, i in default 
of children, according to her n and in default of ap- 


„ 16 


ointment,” to horn next of wy * es time 57 her death: that would 4 


4s ov» 


on RG GS? There i is no "rule; that makes it . 
th to fix the Ceſtity que: trift” at the date of the deed. It may | 
depend upon a a contingency, that muſt be aſcertained at the death 
of the graiitor. Ia 4 deviſe to the next of kin or relations of the 
deviſot thele Words are 4 defcription of the perſons,” "who ſhall be 
ſo at the time ok his death. 7901 : ey. are a fixed objeck, when the | 

wall ſpeaks. . There is no reaſon why, in a grant they ſhould be 
fired before the death of the grantor. It is odjected, "that Fielder 
might have married after the excciition' of this deed. If he Had, 


his wife would have ta er \ nothing; 4. becauſe by the execution f 


bob inftruni6nx he had deptived kimſelf of all dominion over his 
3 waſe” old not be harder than if ſhe” had married 

a 7 ſaid of an equitable eſtate only. Suppoſe, inſtead of this 

deed Fi elder had 5 he "plaintiffs 4 voluntary bond or à cove- 


nant, that would have covered alk his aſſets : no doubt, ſach an in- 


ſtrumelit under ſeal; "carrying its conſideration with it, though in 
this Court it yould have been poſiponed to creditors, would have 
been good zgatnlt the widow or flext of kin. This does not re- 
femble Mr. Fuller Caſe: "Thar Was a bill by perſons, 'who' 

would have been the next of Ein of Mr. Newport the lunatic, if he 
had been that day dead. "They had 'no more right than an heir 
during the life of hisanceſtor'; A mere hope of · ſucceſſion; which 

as to real eſtate tay be barted; but is no right Ubatſoever as to 
perſonal eſtate- 'Th 
were named. Upon the authorities the moſt material difference | 
ariſes from the circumſtance, that the truſtee | has got the property, be 
and there is no "neceſhty | to have recourſe to the grantor or his 


repreſentatives for any thing. 1 admit, I the taſtrument was de. 
9 fo that n no action Would le. this Court would not inforer 


it, In Colman v 1 "Sarrell, z Brb. 8. 5 Wy 12 (ene, vol. 1. 17.35 = 
Fung as to voluntary del. is laid down mn by Lord Thurlow. FP - 
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en the ids of the Rolls ſaid, he 


was not ſure, tat there, — been any ſuch . in ſpecie ; nor, 
. IV. Se . At 1 
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efe plaintiffs have as much intereſt as if they oy 
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Maſter of the Rall do not feel. myſelf in a ſituation to de de- 
. cide this cauſe, as it is brought forward. „Upon che footing, upon 
which this bill reſts, . it is impoſſible 1 can make the decree prayed, 
The bill makes theſe legatees: parties; and Prays, that their legacies 
may be ſer aſide. My inclination is much againſt the Plaintiff, 
With regard. to one of them, Stephen, Griffon, It-18 impotlible, he 


ſhould fucceed. - Upon the evidence bg, would be ne in 
repoſt aha g 


art 905 the Property. poder j be truſt deed, d. 
| hare looked into the caſe af: Foes 4 nd Lord Mo: uc 
30 Cs. J. upon the will of the Duke of Aerlz in which the * 
Lord Keeper-was aſſiſted by the Judges. 'That caſe. is in ſome reſpeds * 
very like this. The deed, that was impeached i in that caſe v upon 5 
« equitable grounds; had been eſtabliſhed at Law. It: -was ultimately 5 
determined, that it was a voluntary deed under ſuch- cireumſtances, 5 


that Equity would not interpoſe againſt it. There was no idea, 
that Equity would interfere. in favor of * Great. ſtreſs was laid 


THOR: Won the circumſtanc dr that the teſtator had f forgot that deed. 
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Ar that to this a” An man. a hy the 3 . voluntary 


: truſtee, - made by himſelf, makes an alteration in his will; being - 
: adviſed, that inſtead. of executing] his power by giving theſe per- 2 
ſons the intereſt of his property during Reif Aires; he ſhould f 
change that deſign, and give them .grqls. leg nos de does 
this with the knowledge c of one of the perſons claimin 8 now a next 7 
of Ein. In ſuch a caſe eee m before I ſhou! | 3 
* ae eee e E N 717K * 6 Wo F 3 
i, N 171 3 56047 54 : 1 | 4 
x; wiſh, theſe parties would do what; is he iötles 8 "he caſe; ; y 
4 is, eſtabliſh their legacies, , | There is  conliderable doubt,» with 4 
- "hs whether, at all events they 1 ſhould. not have the benefit of the 4 
perſopal eſtate. during, their lives; 3 and whether 1dhould,not fe ſe 1 
acies ſhall be. paid. ; 
«queſt the eons) cltate,, till their: ir leg 70 Vil F IN Br ad ct ane | 
| es refore let this caußg En- rer, with fiber for any of the | 
ee under the will eds againſt the, e- | 
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ſtances it was at ; his death, 1 W much was got in. If there 
were any Choſes in 1 time of his death, . cannet be 
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I the enten can make "Tack a Ef, ag ainſt Yobn Criffn as 
they have againſt Stephen Griff, It will be perfectly clear. As it 
now ſtands the claim made to take the whole, giving theſe legatees 
nothing, is really monſtrous. It is cheatiüg 4 mat by means of 
making him execute a voluntary deed. If they can W that 
JOE knew th is, that E N for e. 1 
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The Maſter of 


ie Rolls Mute 1 of, what be id | propoſe 
a compromiſe; and the ſuit was ſoon afterwards compromiſed: 
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T% bill ſtated, that in 1768: the plaintiff being under the e age 

of twenty-three borrowed from the defendant the ſum of 
3200. Upon fecüring o Mm 4 f ent-charge of 100 / Per annum 
vain the plaintiff's life peyadie Gut of ig dae in Trelang, to 
which the” Plaintiff WAS Lok in Rad er ter r his father's 
death! the pay 
of his uncle Gebyyt, Fart of”: Litchfield, which "ould \frft happen. 


The” plaintiff acedrdltigly granted ſuch annuity by deed, dated the 
17th of 33 rg and he alſo gave a bond in the penalty © of 


Mga War rr: GY : 170 : 4 N 
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Fles of « ſult. 
depending in 


the Court of 


Chancery in 
Ireland for 
the ſame 

matter over · 
. uled. N 


te edi the death 00 his father r 
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8 1772 Wy . annuity: being in arrear, and thi defendan 
preſling, that ſecurity was changed into a grant of a;rent-charge of 
320l. per annum during the plaintiff*s life, payable out of the ſaid 
eſtate. in Ireland, to commence upon the death of the Plaintiff 
ſaid father or uncle, Which ſhould firſt happen. The deed grant- 
ing that rent-charge and a bond in the nn of 4000]. were 


execute 4 upon the 2 25th of January 1772, in .confideration of 


the aid ſum of bool, the Exchange, valued at 1000 an atrear 
of 186“. A. 8d. upon the. . a, and the ſum of 
Yah 15 „ 4d in caſh. .. 1 7 
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Wear dl after that.-tranſaQion, in 1772, George, bal of 
 Litchfeld, died; leaving his eſtate to his uncle, the late Lord 
Litchfield and his iſſue in ſtrict ſettlement; j remainder to the 


plaintiff and his iſſue in ſtrict ſettlement. Upon the death of the 


late Lord Fitchfeld in 1776 the plaintiff became ſeiſed of that 


eſtate; and pon that occaſion a meeting! was ealled of his cre- 
ditors; and his affairs were ſettled bytheir giving 1 up the ſecurities, 


they had, and accepting the money fairly advanced, with intereſt 
at the rate of 57, per cent, The defendant refuſed to do ſo; not- 


withſtanding ſuch offer was repeatedly made. The plaintiff's 


_— nyt ̃ ˙a˙˙ Tr 


father died in 1787. The defendant commenced proceedings 


againſt the plaintiff ; in the Courts in Ireland upon the ſecurities in 
his poſſeſſion; and threatens to "commence | Stoedadings againſt 
n bi in this kingdom. ac 
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5 bil e that the Tina, deeds of 8 5 bonds 


a my executed. by the, plaintiff might, be deliyered up to be cancelled 
upon, diſcharging. what, might appear to. be fairly due to, the 
* defendant ; that an account might. be taken; and that - the de- 
fendant might be dean iped dF; Wange e ee at 
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1 "The e . that 8 the bill. 8 8 VIS, 
in or before Eaſter Term 1796, the plaintiff. did exhibit his bill in 
the Court of Chancery \ in Ireland; that the faid bill was for the ſame 
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been coferned to 3 Maſter to look into both ſuitsz a 
mode the, defendant may. * 22 
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replied4hereto;z and the {aid ſait is depending in the Cour 
of Chancery in. Ireiana, eee Therefore the get 
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Solicitors General-and Mr. Mr, angfield for the lait if. cited -Fofter 
v. Vaſſall, 3 4th. $87; and obferved, it was impoſſible, that che 
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1 bill was 2s fitled for an tai bo Kay proceedings at nw. 
* A motion had been made on the part of the plaintiffs, that 
ſervice of the Subpana upon the defendant' s attorney at law may be 


good lerviee. 


F, 


pew? 


King's Bench againſt 


T The alidayit, upon which 


this motion was grounded, ſtated, 
that the defendants reſided at Legbern; and that i in  Michaelmas 
\rauſed ſeparate actions to be brought in the Court of 
of the plaintiffs, as 


writers upon 


the policy in the pleadings mentioned ; that the depopent — 4 
application to Meſſ. Nęſton, who commenced the ſaid ackions for 


the defendants, as their attorneys. at law, and requeſted them to 


to do lo. 


. 


cept Subpenas for the defendants. te the bill: 


but they refuſed 


he n having objeQed. to draw up the order. for want 
of an affidayit of che merits to ſupport, the injunction to ſtay 


proceedings at law, the motion LEY. repeated, 
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Upon an in- 
junction bill 
to ſtay pro- 

ceedings at 

law, the de- 
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_ tained, till the motion was repeate d be re 


Mr Th ow in fabport ue dune lted chat the de 
of this Court: in conformity to that of the Court of Exchequer, 


„ Wer not require" the afidaAt* of the merits till the motion for the | 
7 N ou ws "uy on Boe v. l 3 "Gro. 0. C. 2 * 


ond Gennseundh Girl ne w ion: Re api in 
making a'diffiviilty, the order was withheld; and Arh "Was not'ob- | 


| Rolls upon an affidavit of merits . 
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at) Fallarten v. N Wallace, in.Chancery, . of 1 42997 a 


A fimilar motion was made i in this cauſe, and ſtood over ſeveralcimes” © | 


Mr. Campbell in ſupporr of the mation'faid," he wnderſtood the 3 of my "Coin 
nab with that of the Court of Exchequer ; and was ſettled by Lord T burlew upon con- 


| fideration i in Burke v. Vielars. 


Lond Onaxterion, 1 endetfiabl Abet! vile is totally denied, and the practice is always 


againſt it. os Ty ſays, it is mens fo to he te tenor r of — W in t Thurlow's 


time. | 
Looking to the conſequences, it appears to me, that the ts of the thing and the 


re go much againſt ſuch a pfectics. According te that practice, -the motion 
being of coarſe, the injunction is obtained by ſurpriſe. , Ia fact, l underſtand the Maſ- 


der of the Rolls never made ſuch an "order, but always called 5 an affidavit of me- 


rise In audther cauſe (Stephen v. Cini) I had made the order: it was ſtopped in the 


| Regiſters Office; and they afterwards :made the motion before the Maſter of the Rolk 
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dered to be 
traniferred : 
under the 
flarucs 36 C. 
„e. go; the 


roſes being 
of unfound © 


mind, tho? 
mo Commiſ- 
Hon had 
iſſued ; and 
| having adtu- 
ally refuſed 
to transfer: 
the refuſal 


{FE OY petition a1 bee ay che at under the late Ad 


weakneſs of 5 


From mere 


with an affidavit of merits. 
„As chat caſe before Lord T. harlow fands i in the book, 17¹⁰ it le be mentioned, when | 


Ns — the Rolls 8 to bo here. 


The motion was not x repeated: the obj a ein anne in another manner. — 5 
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SUS NAYLOR 


BY the decree made in this (cauſe the 26th of y 1798 it was 
ordered,” that 6 Fool. 3 ger cem. Co 


onſolidated Bank Annuities 
and other ſtock ſtanding in the name of the defendant Samuel 
Naylor be transf rred to the” AccountantsGeneral in traſt 1 in the 
cauſe 4:0 the e truſts declared by tt the decree.” 9 
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put in his anſwer by guardian: bur no Commilſion e of Einacy __ 
been — out. ; 


of Parliament 36 Gro, 3. n 90 (0%, I Thar mand * 


An | | 0 See a an abftel of cat An, af 5 25. 4 . 


l — * * * 5 1 1 k 
4 of * 8 iv 9 93 * 4 ASE? * 8 4 9 * 
* 5 F g 
R * F. 4 1 
_ FO a ad AF. ry — 
— 4 bl 8 ; 
. 5 S 2 ; | 
* *% 
| 1 ; oy 
x + 
4 | a 
| 4 k 
* ” | 
F i 
* 
: » 1 
: F * ' E 
N Ht | I l 6 5 * 
5 . a 5 4 "Sy * = $ 181 , q 4 1 8 g | 
> + ; 
1 * 0 5 1 1 . = » WS L- 


in ch ahcery. i 


a 3 to 1 at the Bank, in order. to diner the 2 = 2 
ſtock, ſeveral applications. Weep., made. to his. ſon, the defendant- 2 1 
Thomas Naylor, to procure. a power of attorney to be executed by 4 _ f | 1 | 
| Samuel Nayler to transfer ihe ſteck purſuant, to the deoree: but e | 
Thomas Nalin refuſed io procure. ſuch power, or to ſuffer the 5 1 
nent ANF... Pe 5 heir 1 d 40 have n, e his b 8 i 5 5 4 | 4 N 
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The petition pray 
transferred into the name of the Accountant-General in truſt . 


the cauſe according, t to the directions of the decree by the Secretary 5 5 | | 
or Deputy Secretary . for the time being of the Governor and Com- . ö 
pany; Y of the. Bavk., of England; or that the eee may be | Ines 
at liberty t to a pply for a Commiſion of Lunacy. „ ee 
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The e petition came on "before hs Maſter. of the Rolls faxing 
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for the Lord Chancellor; who thought, that 26 there had been no act en A 
] dire refuſal by Samuel No lor to execute the power of attorney, | 
: it was proper Mat the arties ſhould be Perm ted to 
that there ſhould be a refuſal... 3 
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In conſequence of that the folicitor for the plaintiffs was ay 92. 
| mitted. to Samuel | Naylor ; and. aſked, him to attend at the Bank, 


or to exeute a power of attorneys. He anſwered. «No: no: nos“ r 
theſe words Appearing © to Proceed from mere weak nes of mind. 


$7 3% * . 


The Solicitor- General for the Petition ſaid, it was condi 
that the neceſſity of taking out a commiſſion of lunacy might be 
avoided by making the order under the | 4G as In the caſe, of a. 
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99225 refuling to transfer, Ed to be | 9 
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WED gab made the, order ; biting, that it was 
clearly within the words of the 4%; and he thought, the act had 
Provided for the caſe; the preamble reciting the common caſes, and 


profefing to provide for other caſes, where the like inconvenience 1 
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Tete oe gave to her brothers Milliam and Edward Broten the ſum of 

e ee too i, upon truſt to place the fame out at intereſt during the mi- 

— peel nority of here great nephew Jobn Lee, and to apply the in- 


minority for 
the infant's 


benefit, nor 


by a legacy 
larger, but of 
a different 
mature, re- 
ceived under 
the will of 
the executor: 
there being 
no po tive 
Frelinquiſh- 
ment; tho' 
no demand 
For ten years. 


tereſt and produce thereof for and towards the maintenance and 
education of her ſaid great- nephew; and, when he ſhould attain 
the age of 21, then to pay or otherwiſe transfer the ſaid ſum of 
400. to bin r but in caſe hie mould-die, before his faid legacy 
would become payable, ſhe gare bis faid legaty among bis bro- 


cher and liters equally; 3. and e e hot bother Wi Ham 
and Edward Brow executors.” TY 7 1 6 


Alter the Lesch & the walls, which FP in 17714 both 
i executors proved the will; and William Brown expended 
much more than the ititereſt of Jobs Lee's legacy by maintaining 
and educating him at ſchool. th 1781, Wi lliam Brown put Jobn 


| Tee apprentice to "Tg. at * giving. with him a fee of 
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u lam whe died in Wee? witkour ihe; tink 171 his 


will, dated the 4 of March in that- year, directing bis juſt 


Ab to be Paid, given A Lc £0 LG: Lee in the following 
Verde: 8 3 
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4 16 give te my „ great-nephew 55 Lee Ieol, which , * 


1 _ < ſhall be Paid t to him when he attains: the age © of 2 22 ven: 


The alſo gave 1 to 4 athens, —_ "wil of John Lee; 


: and be appointed his brother Edward Brown executor. | 


. Lee i in 1786 attained che age of 213 : ;,and1 in 1787 having 


altained the age of 22, he gave a power of attorney to 


Orchard, reciting the legacy of 200 J. under the will of 
. am Brown, and empowering Orchard to demand and re- 


ceive for him all legacies left or to be left to him as well as 


other monies and effects due to him. Under that power of at- 
torney Orchard. applied to Edward Brown, as executor of his 


2 Tor payment of the legacy of 200 Es which Edward 
WW | Brown 
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. paid. to wa on 3 ach of March an 


Jobs Lee; and Orchard gave 'a feceipt of that date for the 
ſame. Upon that occakon no notice was taken of the legacy. 6f 
100 l. under the will 'of Martha Pyle; nor was any demand of 
that legacy made, till this Bill was filed in 1797 by Jobn Lee, who. 


was then in the ſituation of a ſtage-coachman, againſt his uncle ö 


Edward Brown ; praying _ ys faid' nen, of . n 
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The | debadint by: his ſhes Afified, Whine the gin of t 1 
given to the plaintiff by the will of Martha Pyle was ſatisfied. 
The anſwer farther ſtated, that during the apprenticeſhip of the 


plaintiff W2 Wilkam Brotom paid him eighteen guineas, beſides de- 


claring, that he would afterwards give him the ſum of 2007. to . 


We him my * ea ; A Arg admitted _ 
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As to the 8 of 3 W eh a legacy has 1 held | 
a ſatisfackion, there has been either evidence or a ſtrong preſump- , 
tion of that intention (e). In this caſe the preſumption i is againft f 
it. The promiſe ated in the anſwer to give the plaintiff 20cl. 


to ſet him up in buſineſs totally excludes a idea of ſatisfaction. 


There! is nothing i in the will, from which an intention to ſatisfy 
can be preſumed. The teſtator was a man of property, and had 


no children of his own; therefore. the plaintiff was the natural 
obje& of his bounty. The debt Was due by the teſtator in the 


character of executor; the legacy was given by him in his own. 
charafter, The two legacies are Payable at different times; the 
(a) $10 Chang! FR 1. Mut. 408, and Mr. Cox's note. Richardſon v. Elphinfone, 


ante, vol. 2, 463. Val. 3- 406; 529.3 564. The Court inclines equally againſt the ſtric̃t 
 Tule of ſatisfation, where a Pens * a legaey i 10 SG A he is MOEN" 


Tolſon'v, Collins, oft, 
Vol. IV. 
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ee he tad advanced Sor 4 es erh ay advanced a as 1 Fw 


* 


95 ich ales to the Klees 
from the apprentice-fee, the legacy of 100. to the plaintiff being 5 
contingent: upon his attaining the age of 21, the defendant Was 
of truſt” by ſack” an aan of it. 1995 
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probably correct. The ſingle circumſtance, that determined 
= Lord Cowper to 8 the money paid over again, Was, that the 


reled on. Suppoſe, the plaintiff had died under the age of 21. 


1 ported, but with lels accuracy and leſs particularity ag to the 


ground of che Judgment, in 1 P. Mit. a8 5 (a), comes very near 
this. Lord Couper was ſo much againſt the claim as to order 
the depoſit to be divided. In Philips v. Paget, 2 Ath. 81. Lord 


ö veney. He did not then chooſe to mention this legacy; but 
now brings forward this claim with a view. to put the money in 
; his own pocket to the prejudice of. his. creditors. The ground c of 
1 the defence i is preſumed relinquiſhment. | | Upon the circumſtances 
4he bill ought to. be diſmiſſed with coſts. 


; and the uncle, who tock care of him. The power of attorney 
is a proof of his diſtreſs and honeſty. It alſo proves that the de- 


ante, vol. 1. "IF: 


— hob bene In ys caſe 1 Weis enn be ; 10 


ſatisfaction: Crompton V. Sal, 2 H. Mill. n He directs 1 
debts to be paid. That direction has in many caſes deen much 


hs Ft that event "he 0 * is given over.” „ 
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ec inks wack Mes King For ibe . Sue TY ag 
this is not to be countenanced.. The plaintiff being an orphan, 
His uncle took him under his care, placed bim at ſchool, Paid for 
his education, for which no other fund exiſted than the intereſt 
of this legacy of tool, and maigtzined him during bis very 
long infancy, and put him out apprentice, paying upon that 0c- 
cCeaſion 100 guineas. Ido not. not eontend upon the point of ſa- 


tisfaction: but upon all the circumſtances/and after acquieſcence 
for ten years the Court will preſume any thing againſt ſo unwar- 
rantable a claim. Dagley v. Tolferry, 1 Eq. Ca. Ab. Zoo, allo re- 


, 
8 
a 


Hare. thinks the rule (6), as it is laid down in Peere Williams, 
1s. carried | to far; and that the caſe muſt have had other .circum- 
| ſtances. The Report. in Equity, Caſes Abridged i is therefore moſt 


father had told the ſon, with whom he was cngaged | in rade, that 
he would receive e and account for it. 3 
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” Reply . Plant was 1 in b Jeg this parents, 


Fendant was not well inlined: to him. T here is no ſuggeſtion, 
40 See allo Gilbert' Fea _ way” e. bee boi v. auen, Bro. C. bo 579k * 
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tha the ua it thit time knew any thing of this legaey, and 
9 .nquilhed it.” It appears, from the moment of his attaining 
the age of 21 he was in diſtrels.” "That alone ſufficiently accounts 
for the delay in filing this bill. There is no ſuch bar in this court 
as nine or ten years.” William Brown by his will made ample 
proviſion for the brothers and fiſters of the plaintiff; and the de- 
fendant ew? takes cant hai e en * ad] TODOS, 
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Maſter of bh Rolls. — Vhy: vis not . e. Yi a og 
1 for the one legacy as well as the other, or come to ſome 
ane eſpecially, when he ſaw the Letter of Attorney 55 oy 


The queſtion is, whether the plaintiff, after he came of age, FY 


I : 1 . F LF. 
4 A . 


ab act, ſhewing, that he was latisfied. It depends entirely upon | 


circumſtances. It is extremely material for the defendant to prove 


ſome ſort of aequieſcence. T hey muſt have had ſome meeting . 
would think; and 1 am inclined to have an inquiry; 5 


upon tz L. 


and both parties to be examined upon interrogatories. This is not 
the caſe of a Parent. 


** 


during cheir minority. 'It Is plain, William Brown pa id more than 
| the legacy. | All that would. not go, if the plaintiff, when he came 


of age, did not "think conſeientioully, that his uncle bad diſ- 
charged the legacy, and did not mean to; relinquiſh it. It lies ; 
upon the defendant to. prove, that the plaintiff, did mean to accept : 


what, had been done as payment, and ſatisfaction. It is extraor- 
4 dinary, and in appoſition to that conſtruction, that if that was 
the. caſe, the uncle, ſhould be ny careleſs as not to get the plaintiff 
to/ releaſe it, when the other legacy was paid. I think the bill 
ungracious: but I muſt judge according to the law, whether the 
n bas ae * as a r 1 his Po" 


"Ml "OT 71 the Rabl am are, als cauſe is not ripe for 


iges without more inquiry. 88 is proved, that William 


Brown declared, that What he had advanced was advanced by 


3 him 4 the legacy of 1007. due to the plaintiff; and he ſuppoſed 


himſelf competent. to apply that legacy for the benefit of the 
ran Curing his * inſtead of Pay ing it to him at the 
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The Court i is very tender of binding chil- 
dren by payments to them, to their, parents, or for their uſe, 
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_ of 21 3 i which NS a = was Wen The 
Plaintiff having attained. the age of twenty-one had a right then, 
if be thought fit, to call for the payment of that legacy, notwith. 
| Nanding the money ignorantly advanced for him by his uncle. 
1 he tranſaction, that took place with reſpect tothe legacy of 2000. 
given by William Brown to the plaintiff cannot be accounted for, 
except upon the idea, that when he received that legacy by his at- 
torney, he had entirely relinquiſhed any demand in reſpect of the 
legacy of 1001. upon the eſtate either of Martha Pyle or William 
Bron. At the ſame time it is very extraordinary, that the de. 
fendant, when he paid the other legacy ſhould not take any notice 
of or deſire a diſcharge for that legacy of 1004, Ten years after 
that tranſaction the bill is filed; inſiſting, that the legacy of 1001, 
was never ſatisfied; and it is admitted, that it never has been ſa- 
tisfied except by the payments made by William Brown during 
e minority of the plaintiff, and the legacy of 200“. paid by his 
executor: but it is inſiſted, that all the circumſtances and the length 
| of time, that pi watery are ſufficient 49; -rebut the demand; 
proving,. that the yments made 
en % Hs2) + e203 4 . 0 A 


5 ſhould 95 very = in a _ like this to hold, that any 
payment for the benefit of an infant during bis minority was a 
diſcharge of . A legacy to him at the age of twenty-one: but if he 
thought fit with his eyes open and fully aware of his right to re- 
Uinquiſh it, certainly 3 it was competent to him to let thoſe pay- 
ments operate as a diſcharge. If by any evidence it can be proved, 
that he confidered them as a ſatisfactlon, he ſhall not now claim 
che legacy: but after the caſes, that have been decided, I muſt 
be extremely cautious in holding payments for the benefit of 
an infant to be a fariefaQtion. 15 a 1 78 to kim at the age of 
* 5 FO on oe 


1 +7 


13 Wks 1 


1 v. 2 470 is an a Ph V. e prove pil that this 
Court is extremely tender in binding infants by payments made 
during their minority (a); and the caſe of payment to the father, 
where after fifteen years the executor was compelled to pay again 
what was paid to the father, ſbews, how jealous the Court is 
n * point. This caſe differs in ſome reſpects. The un- 
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W N See Barlee 4: Grant 1 1 Fern. 258. C 
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| 
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nal 8 48 that' ihe fn is fo Fr that an Taquiry | 
„ill be very inconvenietit : but'if a man brings 4 bill under theſe 
; circumſtances, he cannot complain, where | it is neceſſary, that all 
the circumſtances ſhould be known; and I do-not know, that I 
can do juſtice without un inquiry; for the whole depends upon 
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* f — He 
=. * 8 
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circumſtances. It may or may not have been beet by the 


plaintiff, T The evidence is not ſufficient to ſhew, that it was. In 
Pbilip v. Paget Lord Hardwicke was ſo ſtruck with the hardſhip, 
' that he almoſt drove. the parties into ſomething of a compromiſe. 
I muſt take care, "that the executor is not injured ; and if the 


/ 


plaintiff was. ſatisßed, and conſidered himſelf fatisfied, I will not 


Jet him now raiſe this claim, There is no preſumption of ſatiſ- 
faction in any other way. The period of ten years, on which ſo 
much reliance is placed, does not afford any pretence of any other 
payment. It is plain, the plaintiff. got only the legacy of 200 L. 
and the ſums advanced during his minority by the miſtake of his 
other uncle. The 07s lies upon the executor to prove, that the 
plaintiff conſidered himſelf ſatisfied ; and acquieſced wy his 1564 
2 * e He SR have de Dp this . 
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The counſel for the plaintiff objecking to an inqulry on account 


of the expence, the Maſte?' of the Rolls id, be would x give Judge 
; ment in ew W 185 W RT 


— 


: . Maffer 'of the Rolls, I have looked into theſe caſes. I obſerve 


w affirmed by Lord Throw, I took notice, that in Dagtey'v. 
Tofferry the Maſter of the Rolls gave no intereſt :- but he gave 
coſts; and in Philli ths v. Paget Lord Hardwicke fo much diſcoun- 
tenanced the Bill, that he in ſome degree forced the parties into a 
compromiſe./ This caſe is very different from Dagley v. Joh ferry 
in this circumſtance ; that Tele payments were not made to the 
father of the legatee; but were made abſolutely for his own be- 
nelit. Conſequently any thing affirming it, after he was of age, 
would be ſufficient. . There is nothing to fix him here but his own 
conſciouſneſs," that -it ought. to be. affirmed. This is a very un- 
dracious demand; and it will be with great reluQtance that I ſhall 
give the plaintiff any thing : but I think, I cannot diſmiſs his bill. 

J do not feel, that -ince' hecame of age he has done any thing to 


Vel V. pe 3 | affirm 


Dec. atk 
in Cooper v. Tborton, 3 Bro. C. C. 96, 186, in which my decree 
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ae this 60 If Fam to. give judgment, 1 . no difficulty 
in giving the 100 J. with intereſt from 85 time 8 * the ll 
but [ will Li's no coſts c on n fide. $A 
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There was no o power 15 *. eckt of Martha Bil tc to IM 
-more than the intereſt of this legacy for the maintenance of the 
legatee. They were not at liberty under the truſt” repoſed in 
them to advance any part of the capital; though i it would have 
been ever ſo. much for his benefit. In 1786, when the plaintiff 


_ attained the age of 'twenty-one, if with his eyes open, upon full 
conſideration of all, that had been doe for him during his mi- 


* 
2 


, he had by any at admitted, that the advancement had 


> wet fie his benefit, and he was willing to accept it as a ſatisfac- 


OY 7 was unqueſtionably competent to him to do ſo: but the 


fact is, that coming of age after the death of his uncle he never 


made any demand: but in 1787, being in ſome diſtreſs I ſuppoſe, 
for ſome reaſon; whether it was neceſſary for him to keep out of 
the way, ſo that he could not perfonally demand it, does not ap- 
Pear, he executed .a Let 
receive all legacies and other monies due to him. Under this 


er of Attorney to enable another perſon to 


Letter of Attorney that perſon received the legacy of 200 J. 
bequeathed to the plaintiff by his uncle, and no more; and he 
gave a receipt for chat ſum and for nothing elſe; and no notice 


Was täken of the legacy of 100 J due under the will of Martha 


Pole. The plaintiff has now reſted for ten years; and, whether 


n. «86 9 


from the increaſing diſtreſs of his circumſtances or for what other 


reaſon I do not know; he no brings forward this claim; inſiſting, 


that this legacy of 100 f was never fatisfied-- It certainly Was 


not latisfied: 10 the e af 2061. "TRE: was never 5 26 


. * 5 Ny 7 Fo 


as 5 33 


The ee Mt is, whether e 0 NOI hotter the 


: Neinüff ſtill entitled to this legacy ſo neglected to be called for 


by him, when he ought to have called for it. Dagley v. Tolferry | 


was much relied on in Cooper v. Thornton; which went off upon 
a different ground; Lord Tburloto being of the ſame opinion with 


me; that under the will the payment to the father was good. 


pon that occaſion I looked much into Dagley v. Tol ferry; which 
-Was weten =; Sir . Trevor; whoſe decree Was _ an 
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ca in chantery. 


3 Ht by Lorch Cowper upon this ground, that patents | 
to infants during their minority ought to be diſcountenanced by 
this Court; that an executor at his own peril makes advances; 
of which (as infant may. complain, when | he comes of age, . 
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Payments to 
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1 infants dur- 


| | n 1 , 
"kk certainly was not competent e this truſt. to the executor, 0 1 bs | 


not could he, if he had applied, 'have obtained permiſſion from 5 
this Court, t to advance auy part of the capital of the legacy in 
putting the child out in the world; for if it had been ſuch a caſe, | 
that the Court would have authoriſed the act, that was done, I 


deſire to be underſtood, that it would be conſidered as properly, 5 
done; for that principle. has been eſtabliſhed ſince Andrews v. pak, MO 


„ y \ Ag; 4 * 
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 Partington (a), that if an executor does without application what Ifen executor 


without ap- 
the Court would have approved, he ſhall not be called to account, ' plication 3 


and forced to undo that, merely becauſe it was done without ap- the Court 


05 does what ibe 
plication. The uncle, who died, put himſelf ſo. far in loco \barentic, Conte 


have ap-. 


that the infant has a right to ſay, he does not know, his uncle did N 10 „ 


| tand. 5 
not mean to make him a preſent of that money. . The queſtion i is, „ be 


whether he meant to take it as a ſatisfaction, to affirm the acts 1 A 


the uncle; and I am of opinion, that what the plaintiff has done -exphov beg 
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is not complete evidence of his having ſo aſſented; and therefore, ne oh a 
though Iam diffatisfied with the demand, and thiok, that if mo- 180 


tives of honor and Lonſeience had weighed with the PE he M 
would f not have © made 5 1 canngt hold | it ſatisfied. Gy 1 


As to the e in ber v. Talferr the infant loft the Seht 
of bis legacy: in this caſe he gets the benefit of i it. Vader the 
circuniſfances'T & cannot give 5 or colts, | IR 7 4 £50 

ad that the ee ſhall pay the Plints” the legacy of 
1004. wich intereſt from the time of filing the nk at the rate of | 
| 4 12 cent. 2 So 1 4 05 no coſts'on either fide, CC 
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Copyhotd 
lands mort- ä 
ged in fee 
* leaſe and 
releaſe 3 
freehold ; 2 
3 
heir is bound 
by acovenant 
for fartheraſ- 
ſurance: but 
during his in- 
fancy the 
Court refuſed 
to forecloſe „ 
and would 
go no farcher 
than direct - 
ing the ae- 
count, and 
that in de- 
Fault of my” 
ment the 
laintiffs 
ould be let 
into poſſef- 
ſion, and hold 
and enjoy, 
till the heir 
ſhould attain 
twenty-one, 
at which time 
he ſhould ſur- 
render; and 
Aa day was 
given to ſhew 
cauſe againſt 


the 1 


SPENCER v. - BOXES, 


1 indentures of 8 and e certain "premiſes 1 were con- 
veyed to —— Spencer, his heirs and alligns, by way of mort. 
gage by x Bd Boyes and Edward Bayer, her ſon; and the ſaid 
the indentures contained covenants by Rachael and Edvard Boyer, 


that they were ſeiſed i in fee, and had A right to n in fee, and 
for farther alſurance. : | 


1 


The mortgaged 1 were in fa + copybola eſtate ; which 
according to the cuſtom of the manor deſcended to the Joungeſt 
fon. At the time the mortgage took place Rachael Boyes had 
been admitted to the cuſtomary eſtate; and Edward Baye was 
cuſtomary heir expectant on the determination of. her eſtate. 
Edward Boyes died, ir in the life c of his mother, having never been 
admitted, or had any eſtate. in | polleſſion, - He, left two ork, 
Edward and NV; 5 
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The Bill was | fled by 1 executors 1 oy eee . 
Benjamin Boyer, the cuſtomary heir, an infant; praying, that he 
may be decreed to ſurrender the eſtate to the uſe of the plaintiffs; 
and that an account may be taken of what is, due to them for 


principal, intereſt, and coſts ; ; and that i in. default of — the 
defendant A: be forecloſed. | 8 


INT «a4 1 18 Qs as. 


. . = Mr. King for the plaint fe e for ; a ke | 
"for a ſurrender and a forecloſure at once. 


f "Maſter of the Roll I am Get opinion, chat this covenant 
is a contract for valuable conſideration. affecting the land, and will 
affect the heir: but can 1 direct this infant heir to ſurrender, 
while he is an infant, and accompany that decree for a ſurrender 
with a decree for: forecloſure? The plaintiffs maſt firſt get the 
. eſtate conveyed: to them, before I can direct any account againſt 
him. He is not a mortgagor yet. T hey-will-find 1 it very difficult 

to forecloſe bim, till he comes of age. a They come againſt the 
infant heir, firſt to get the legal eſtate, and then to forecloſe. It 
would be plain againſt an adult: but as 9 an infant heir. I 

Have cer doubt, | 
| 88 


It 


1 


Cotes in yan tety, 
It is a al that ought to be well attended to as a precedent. 
1 — . 
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5 67 ei er ng Platt 77 gave up the point as to the fore Dei 
dofure; and defired a decree, declaring, that the covenant bound : 12 


the land, and directing an account of what is due' for Präteißel © de Bond 755 
intereſt, and\coſts; and that a day ſhould be appointed for payment; x i i. is 


THO 130 

and-that,' if the money ſhould not be paid, the plaintiffs ſhall be 07 20 fh its 
* ig 

let into 1 e * and wad till a comes e213 uM Teen? 
of _—_ . !!. Jnmnones 7 TOs 


7 * N q 4 
(7 


Aale 95 the: all may go ſo far og an Mladnt bat no 


farther; and he muft have a day to ſhew cauſe after he comes of 
age. Then gon may go on with your. forecloſure :. but I will not 
give the two ſteps now. Vene an _ a evo againk: an infant. 


: bob 900% Da 9 55 


d 3 xd ee 551 Hi of en nt 151 86 9 3 bas 


| i the Jecree. it it "was ae that the « covenant in the mary 
gage deed, bound the land: deſcended tothe, fendane.s. and 1; Was 
referred to the Maſter to take an account of what was due to the 
plaintiffs for principal and igtereſt 1 15 mortgage, and to tax 
their, coſts, of this ſuit ; and upon the de Aaken paying to the 
plaintiffs what ſhall be reporte dug for principal, al, intereſt, and 
coſts, within ſix months after the Maſter ſhall ; wy made his 
Report, at ſuch time and Place as the Maſter ſhall appoint, the 
plaintiffs were directed to reconvey ſuch .mortgaged premit 
defendant clear of all incumbrances, and to deliver up upon * 15 
all deeds, papers, &c, relating thereto; but in default of the 
defendant's paying to the plaintiffs what ſhall be reported due to 
thew for principal, intereſt, and eoſts, as aforeſaid, by the time 
aſoreſaidd, the plaintiffs were to be let into poſſeſſion of the ſaid 
mortgaged premiſes, and to bold and enjoy the ſame as againſt 
the defendant, until be Mall attain the age of - twenty-one, years; 
and upon bis attaining his age of twenty-one, years; the defendant 
3s directed 0 ſurrender the ſaid mortgaged, premiſes to the 
Plaintiſſs upon the truſts of the ſaid indenture; and this decree 
Wag declared.to. be bindibg upon the ſaid defendant, unleſs upon 
being ſerved with a Subpæna. to ſhew cauſe he ſhall within fix 
months after he ſhall attain the age of 83 ſhew cauſe to 
the contrary, C/o ohe ods elan! 
—Ṽ 480 
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note to pay, 


wben the cir- 
cumſtances of 
the drawer 
will admit 
without de- 
triment to 
"himſelf or 
family, cre- 
altes no debt. 
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* After bang given this note Balz bees 
cireutiſtances; and he affigned his eſtate and effects to truſtees for 
the benefit of his creditors, __' The 
and it was intended, that he ſhould receive a compoſition : but as 
Holds had otlltled u ut of bankruptey, and Ene of the 
2 tefuſed to cone 7 a Cotnrniffion was r ax out. 
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Lord „ a | ona note oy pay, when 
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arte TOOTELL. 


r . e e a 


os. 72 po ** indebted to the Pethlizncs in rant of i 
<... balance of a lud o FO: for £99k Le and 
Hp! the. follow ing Y, 


bene ee a 


es; to Richard! Tootell b "In 
«period. of ' time that my eucumſtanices'will-admit-withant detri- 


ment to myſelf or family and not to be diſtreſſed upon any , | 
« account whatſoever until ſuch time that my Sremnſtancey vil 
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Commiſſion againſt the houſe of Browne. This produced a petition 8 
by! the Aſſignees of Caldwell and Co, to the Lord Chancellor; upon that account. 
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Roſcoe Eſq, and e Lace Eſg., all of Liverpool, to take an _—_ 
account of all dealings ; and tranſactions between the houſe of Cald- Z 
well and Co, and the houſe of Browne before the date of the —_ 
Commiſſions iſſued againſt them; and to inquire into and flate 
. the caſh account and alſo the bill account between the ſaid two 
_— houſes, as they reſpeQively ſtood at the time of their bankruptcy, _ 
andes they might” ſand at the time of making ſuch. ſtatement ; I —_ 
1 and. to fate any other particulars, or n think material; and = 
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Forbes and Gregor,, and before their bankruptey were paid, when 
they became due. To enable Forbes and Gregory to take up ſuch 
bills, or to reimburſe them for what they paid, Caldwell and Co, 
remitted bills of exchange received by them in the coutle of their 


pro non buſineſs; ' which, bills were placed to the credit of Caldwell and Co. 


3 EFITRE Qt 


5 ; . account with Forbes. and. Gregory, "Theſe. | negotiations and 
Nene % 5 0 . ot the time 'of the. anktuptcy, of Forks 


LET FE TY 5 ">. 1218 + 4 * * F< Bale. " F 1 


20102 wet re lo alin 98 5 $713 gien "noh 1 Enn. 0 


0 
*% 8 * wh; i N 6 * 7 1 = 4 
Ef | 2© Th > 1 . * * 3, MM N. 1 17711 : 745 s 2 


Various „ in b ſineſs KI for Reads years prior te to 


-the k bankruptcy of Caldwell and Oo. taken, place between Caldwell 


a A £33 
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caſh as bills of exchange, to the houſe of Browne ; . the greater part 
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Aettled between the two houſes on the 28th of February 17933 


upon which a balance of 5090! . 17. 44 appearell. to be due from 
Caldwell and "Co. to the houſe of Browne ; Which was carried 
forward to their credit. The accounts ſo fertled <onfiſtet princi- 
pally of bills to a large amount advanced by the reſpective parties 
.to "each other; " Which at the time of the laſt account were in z 
.courſe of cut; J And many of the bills included in 1 that 


two 


ranced: but n 


ther ſettlement took 
place prior to the bankruptey of calls and Go. 3 which hap- 


4 


Upon the dana of 10 . As 194 ſtood at the tins 
of. che of Caldwell and Co. the e reſult 


e 3 "4 Ry e 1 222 4 
"The _ account was 5 Do. t only of the payments in caſh, 


but allo by ſelecting out of the bill account the Payments made 124 
each party by bills duly honored. | 


at KS 
r 
8 


The bill account conbiſted of the paper on both ſides without re- : 
gard to its folidity.. Upon the 18th of March 179 3. the time 0 £ 


the bankruptcy of Caldwell and —— bills to a very conſiderable 
. amount were in a wor of circulation, and unpaid, | 


— 


On the caſh account there was due from the houſe of Browne to 
Caldwell and Co. at the lime of th 
49,7161. os, N 


> SE EO 17 i | . we 
"0-0 * : #2 | 13 
* 1 * 


The ek Wekount aa tin Of n pills 118 dy r the bote 10 | 


Browne to Caldwell and Co., 2s well before the 28 th of F ebruary 


179 3. che date of the laſt ſettled account, as in the interval between 


that day and the bankruptcy of Caldwell and Co. and for which 


b eir r bankruptcy | e fum of 


CY 
Ex parte parts * 
Vakkes. 


che houſe of Browne had credit, bills to the amount of 30 5,149 L. 5 


194. 1104, proved | bad, and were diſhonored : but of thoſe bad 
by fore, to he amount of 103,890, L 10 4. 1 d. had been remitted 


by Caldwell and Co. to Forbes and Gregory; ; and had been proved : 


by their afſignees under the commiſſion againſt the houſe of Broune; 


and a dividend had been received on that Prof by an order of 


* | 
: N % 
P 4 - 


the Lond. Chancellor. 2 


1 


Ok the bills paid by Callwell and Co. to the kouſe of Browne, 
and for which Caldwell and Co. had credit, bills to the amount of 
204, 910 l. 55. 1 d. were diſhonored, and proved bad. Upon the 


amount of the bad bills the balance i in favor of .Caldwell and Co. 
amounted to 100, 2 39 J. 14 6. 94, This ſum being added to the 


caſh balance of e 04. 84. made the ſum of 149.955 


1, 47 4. 0 * 4. * '# | 
woo 2» Bi Ay N N by: (ik Ku $f * : $9 7 , 1 
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1 


Of the bad bills pad wy Caldwell aid Co. to the ads of 
Ed they negotiated to different perſons part, to the amount 


of 196,589 . 67. 44. The reſidue of thoſe bills, to the amount | 
of 8,320 J. 185. 9d, were retained by the houſe of Browne, or 


jo had been returned, and reinained i in the hands of 132 alf yer. 
* V. "BE 5 "ar 132 N . 5D 1 AL. wo | E 


* 


1995. 

— 
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War . 


Caſes 


of the bills Is negotiated by che houſe da Brown alk 5 to the 
amount of 185,126 J. 157 4 were drawir by Calateell and Co. 
on Forbes and Gregory; and the remainder, amounting to the 


ſum of 8 462 J. 11 1. od, conſiſted of hills drawn by other per- 


ſons, which had come to the hands of Caldwell and. Co, in the 
courſe of their buſineſs, and were by * W and Judorked to. 
Ip UG of VO. 1 | * 


„ 


: Rl” 75 2 4j f and thoſe" acceptances were elde under the 
Commiſſion iſſued againſt them by the perſons, to whom they were 

negotiated by the houſe of Bro 

ig the p ound was on the 14th of dpril 1796. ordered thereon ; 


une; and a dividend. of 2.5. 64, 


2 145 PC. 


r 


Which dividend amounts to the ſum of 17,6871. $5. 425 44. "The 


3 bod 3G a not proved againſt the eſtate. | 


reſidue of the ſaid ſum of 188,1267; 155. 4 d, being 46, 6271. 
Achern 05 Gregory. 


Ot * bills by Caldwell and Go.) to 8 (ary 5 8 


8 4 * 


1 and negotiated, the whole amount, vis. 196, 309“ 65 44. was 


a proved or claimed under the 


| bople o Wr 3 |; 


| a. dividend « of 2 20. 360 in the Op amounting in dhe woe ta "A e 


— 1 againſt Caldegell and Co., 


except the ſum of 1 166“. 1 36. 14. the ſum of 1 I 91,2921. 0s. od. 


f having been proved; and two dividends, amounting int the whole 
to 3s. in the pound, and making the ſum of 28 693 . 164. od, 


having been. ordered. upon ſuch e 15 and the ſum of 41 gol 
1 115 1 7. 1 Wy 5 x A » . 
1 35 fe 3 4. * been claimed. 7 
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of the bill paid by Caldwell wy co. to 9 Poll of — "Eh 
and by them indorſed and negotiated, bills to the amount of 
E 71210 47. 3 d. were proved under the e, 5 the 
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Wb . 


elorfed and negotiated by ap houſe of Aae to WF "with 


whom they had at the time of their bankruptey unliquidated ac- 
counts. The holders of theſe bills being creditors of the houſe of 
Browne to the amount of 46,4141. 25. 8 d. only, that ſum. only 
was proved wt, the eee of h and he, bills exhibited a 


3 17 
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ſecurities, | 9 775 * EN 8 755 e 5 8 8 * c "mY \ =o 
' "S 1 8 


p "Upon the 81 19 of 47. 4%. 30. A4 4654140 237% 


8 30 


Caſes ift Eanittvy. 


4 26171 14471 64. in red baker de ahmen 
ines oule of Browne," i 5 FAST 0: 29,007 ane 
e ongißs ock zug yogent bus SA. 50 1 baad M 
Others of. the. faidbilleſopaid b Caldiuell and Co to che houſe. 
og Broten und negötiäted by them, to the amount. of 22,7494; 
177. 8 dl, were claimed under the commiſſibnragainſt that houſes; 


and the reſidue of the ſaid bills for 196,5 89 J. G g., ambunting 
to the ſum of 351 ys WER 1 ae _ deere SOR * fo 


under that Cor ft 15 A.. F403 2 & 
4% Sod d Torfoampilt's l. bis 2b bag 15 


 Ofchand-avd ihotiored bills advanced and Bod oe 1 


of Brot ne to Cald ell and Coy, amounting to the ſum of 30571490. 


. Poke part, th the amount of 198;2944, ge. od., were not 

ated; but remained in the hands of Caldwell and Co. at the 
time of their bankruptcy, and from that time were in the poſſeſſion 
of their alfignees. The relidue of ſuch bills, amounting to the 
ſum of * 1 26 85. 51. 1 Is. 1 Ii od., were indorſed and negotiated by 


11 GO; * 18 4 


Caldwell and Go: part, to FP amount of 103,890h, 10. 1. 
having bee bt bees aud derte by | them” to Forbes and (Gregory, 
andt the relidue, 5 87 to 25 Lay of 22,905 7. 1 5. 0 were 
negotiated by Cad well a an : 


3 
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: — TH, 2 1 0 0 42 7 DUTY 1 
their buſi 3 in tver * 5 | 


"=D 8 bills paid by the'kouſe' of Na Gatti and ws) 8 51 
tiegotiaced by then, *attiunting to tlie im of 126,855 “L. 17 

T0 u, Were drawn by the Houſe' of Brbunt upon ſeveral perſons 1 

London, Hamburgh, and Liverpool. Moſt of them were accepted; 

& acceptors afterwards becoming inſolvent, the holders re- 

ir reſpective eſtates. Part, to thenmount 


of; 17 380 J, e not accepted, but were returned for non · pay. 


ment; and af part thereof, to the amount of 12, 9800“, were re- 


1 Forbes and Gregory, and compoſed a part of the ſaid ſum 


of 103, + Ws 63) as 4 Webs! in and Co, oth ow 
#4 ae. N T XOT $77.60 hows one ene an © |: 


7 ts 


| Hilti AI 3 I Foe fy 1411 15 9 


The 8 of Caldwell and: Co. row wager the Commiſion 
oy houſe of Browne'in reſpect of the'caſh' balance between 
'theopartiesthe'ſum- of 1 395482 U 1 10% Gd, Which was after warde 


Tedaced with the affertt of the aſſignecb of CaldibHl7 and Co. to 
ieee . 6 ½ ani te affigtieeg bY their Afffdavit in proof 


of that debt, among:c other ſecurities held by, ibm, a8 well for the 
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tteceived from other eſtätes liable to the payment) the Com- 


1 to ET. 3. I 275 1 
well and Co. to Forbes and Gregory. But the aſſignees of Forbes 


a 100,741. 125. 10 d.; and ordered the be e abe bouſe of 


make a like dividend on the ſum of 100,44 l. 12 . 10 d., when 


January 1796. But a dividend upon the faid ſum. of 100,744. 


_ againſt the houſe of Browne to be paid to the aſlignees of Forbes 


dingly. 5 


5 ; . 7 > = Fe +: \ wry 2 2 1 9s 3 2 30 


we remitted Sh Gald. 


n 


and Gregory having ſince proved a debt of 100A. 127. 100 
under the Commiſſion againſt the houſe of Brotene in reſpect of 
the ſaid bills, (the reduction in the amount ariſing by dividends 


At 8 by 2 <2 © 
8 % * Ea <« 


miffioners reſtrained: the dividend, that would have become pay- 
able to the aſſignees of Caldwell and Co. in reſpect of the ſum of 
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Brownt' to pay to the aſſignees of Caldwell and Co. a dividend on 
the ſum of 26,909 J. 125.44" only, and to retain ſufficient to 


the _— to it OD ha a RY by: the — of Woe 
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No proof w; was 2 by the ee. of Forbes and — un- 
* the commiſſion againſt Caldwell and Co. i in reſpect « of the ſum 
of 103,890 J. 106. I 4;. A compromiſe. having. taken Place. be- 
tween. the reſpective a aſlignees 0 by indenture, dated the 4h of 


RN 


125. 10 d. was ordered by the Commiſſioners under the Commiſſion 


and Gregory under an order. of the Lord Chancellor, dated-the 
11th of April. 1796; which dividend, amounting to. the ſum of 


11,33 34 1 5 T. 4. mg 6. 34 d. in Wis en was —__ accor- 


KC 


Of the relidue of the bills pad b * the bock erben to ) call. 
well and Co., and by them negotiated, amounting to the ſum of 
22,965 1. I's. 9 4, a part, amounting to 19,632 J. 25. 2 d., were 
proved by the holders under the Commiſſion againſt the houſe of 
| Browne; and a dividend of 2s. 3 in the pound; amounting to 
the ſum of 2,2087. 125. 3 d. was ordered thereon: but the reſidue 
of thoſe bills, amounting to 3.3 32 J. 192. 74. were not ot proved or 
claimed under that Commiſſion. 


* K 
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12. $--$6-F 1 4 
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Ot the Laid bills, ampvnting/oicls walk of ag: 2's. wk 2 
nee amounting to the ſum of 16, $172. d, were proved 
under the Commiſſion, againſt Caldwell and Co.; and two divi- | 
bY TAY, Bait tNSFSOns Wee to the ſum of 2477 J. 12 4. 64. 


. 


. petition, whe produced this Centificate ft ſtated. "the geber 


bers * houſes and the projeedings + under the Commiſſions 
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deen! dig ſuggeſted a the cr, that the eka of Call 
well and Co: had been much injured, 2 
| Browne ben Read. in the ae particulars: 7 . 5 15 5 
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3 Browne, and negotiated by them, as to thoſe drawn by other per- 


ns,and.indorled by Calawell and Co., they had paid or accounted 
for the value; and for thoſe drawn on Forbes and Gregory by Cala. 


well and Co, they had made remittances; and the whole of thoſe | 
bills (with a few exceptions) were accepted by Forbes. and Gregory, ; 


and had. been proved under the Commiſſion againſt Caldwell an 


Co. and alſo under the Commiſſion. againſt Forbes. and. Comms 
and dividends had been paid out of bot! 


on their indorſements on the other bills, as well as by dividends 


paid on Browne” s bills, which Caldewell and Co. had iſſued and in- | 


dorſed, except ſuch dividends as may have been received by the 
| proof againſt ads J eltate on their drafts i by CG 
and go. . 7575 . „ rt 4 „ 85 5 . , } 75 1. 


A The bi RN advanced to > call aud Co. [bythe houſe /of Brown 


and not a were not Ae, at way e wh 


= | yt $4505. 'P 


The een paid 3 the Wk ig . 1 ae were 
chankad or eſtimated in the arrangement of the accounts between 
the eſtates of Caldwell and Co. and Forbes and Gregory; and the 


eſtate of Caldiwell and Co. is e to 8 ieee 04 ws e dir 


dende paid by Forbes and een, VF 


gk che bills. 0 $74 Caldwell 1 Go. ee * the To of 


N As. ſeeurities for, debts. due by them. the whole amount was 
proved againſt the eſtate. of Caldwell and Co,; but the real balance 


owing by the houſe of Browne was proved againſt their eſtate, and 9 


the bills exhibited as ſecurities for thoſe debts only; and in one in- 


ſtance, as the dividend on the eſtate of Caldwell and Co. has Tad | 
the whole demand, the proof againſt the eſtate of Browne, if 
In 9 2455 alſo the eſtate of Cald- 


made, will be expunged. | 
wel and Co. is * 1 2 9 


92 7.6 - 7 wn, ; 1+ 3 Kn wade 4 ; 
i 44.4 * * 9 5 „ # or £2 54 5 
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2 All as bills, which the 1 07 4 1 reread: from: Cald- : 
wel and, Co. Were diſcountable, and by. a the greater . amount 


thereof 
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h eſtates: ſo that in effect | 
the eſtate. of Caldwell and Co, is in jured. to the amount of the 
| dividends paid by both eſtates on thoſe bills. and the dividends paid 
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15 4X Browne might be ordered to pay to the petitianers the dividend 
on the ſaid ſum of 105,694“. 10.5 , deducted from the proof for 
the caſh balance, with ente acerued hace, the order of di- 


10. 64d "which was then underſtood to be the caſhi balance be- 
tween the two eſtates, and claimed the ſum of 25,000 J., being then 
ſuppoſed as much as the eſtate of Culdi 


aer ities: For the full ealv6funjerred Ms Ge OY of 
Browne; and the eſtate of Caldwell and Co. had no value for the 
ſaid bills except the bal billa, received by them from the houſe of 
Browne ; VS. the _ TT, "and the "uy not gated, 


uſe of Browne the ſam of 1 39,4821, 


" 80 


well and Co. would ulti= 
mately pay in dividends on the proof of bad bills againſt them more 


: than the houſe of Browne would pay on their bad bills: but that 


on a more acchrate ſtatement of the accounts they conceive, they 


ure entitled to prove a much farger ſum than 2 5,000, 43 as a balance 
to a greater amount than that ſam will ariſe on the dividends paid 


on the ſaid bills by the houſe of Caldwell and Co. and' by the divi- 


dends paid by Forbes and Gregory out of the partnerſhip funds of 


Caldwell and Co. more than will be paid by the houſe of Browne 


-on Caldwell and Co's: bad bills. The bills received from the 


thouſe of Browne. by Caldzwell and Co. and negotiated by them 


were the only conſideration they had for the bills drawn and iſſued 
115 chem to the houſe of . : 
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8 proof he petitioners find the caſh balance to be upwards of 
140,000 J. (4) againſt the houſe of Browne: but that the dividend 
in reſpect thereof had been reſtrained; and the petitioners had 
_ only received a dividend on the ſum of 344395. 10s., being 
the reſidue of the ſaid caſh" balance after dedufting the ſum of 


105,694 J. 105., being the amount of the bills drawn by the 
houſe of Browne, and proved againſt their eſtate by the aſſignees 
of. Forbes n 1 which the oe ea had no right to 


deduck. 
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7 a chit the petitioners KY be allowed to prove uch 


further um as ſhoeuld be owing on the ſaid caſh accoumts and voy 
that an acopunt might be taken bebween the eſtate o Cerge Waris, 


Browne and Henry Brown and the eſtate of Caldwell and CO. of 
all diridends. paid on the ſaid bad bills by Caldevdll and Co. and 
by Forbes and Gregory, and of all the dividends paid on bad bills 
by the eſtate of George By. 

raking fuch accounts the petitioners might have credit, not ot 
fot the dividends the eſtate of Caltwell and Co. had paid, ' but 


1 alſo for the dividends paid by Forbes and Gregory on the accept- 


unde of ſuch bills; and that che petitioners might be at liberty to 
prove agal nft the eftate of George Browne and Henry Brown ſuch 
ſurns as ſhould appear to be the balance of ſuch account; and that 
the petitioners might alſo be at liberty, beſides prov ing the balance 


on taking the aid account, to prove ſuch further ſam as Mould 


ſeem proper, in order to give the utmoſt relief to the creditors on 


the eſtate of r ane . 9% ne bay 2-1: ang of Oy caſe 


vous admit. DUST en : 
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| This petition. lag Abod Viet Teverdd fines on account or 
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is extremely difficult. to collect the effect of ſuch very complicated 


tragſactions. The juſtice of the caſe, if unprejudiced by deciſion, 
is, that in ſome way or other the claim ſhould be made againſt 


_ Heved:| In Lord Tburlow's time it was matter of doubt, whether 


eroſt paper could' be proved. The firſt caſes were, where the party 
applying was/a ſolvent" perſon. I do not deny, that in ſuch a 
caſe the Court will require him to take up his bill before he re- 
ceives a dividend ;/ and I muſt therefore admit the caſe Ex parte 
"Brown'(a). But this difficulty occurs; that the perſon taking a 
_ eeurity-is in a worſe: condition than if be did not take an in- 
_— In Wen, v. e ee 2 Term Rep. B. R. I 00, 


WT) * parte Bren, before Lord Fe Chancellor, 2 23d December 1797- 


In the caſe of a bond ns. a counter-bond the Lord Chancellor held, that no proof na 
bh made upon the counter-bond, till * other bond as meme" vp. See I Cooks” 5 Bank- 


er ter m__ W 8 . ; Cooks 
; | ORES 
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1 eg: Henry Brown; and that in 2 
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1598: 1 Cooler Bankfupt Later 146, it was held, that the bond of in- 
8 demnity might have been proved under the Commiſſion. The 
Wazxen. fame: difficulty will ariſe, if the ſecurity is not a bond, but a 
„ have as good a remedy without it; and even further, that it puts 
him in a worſe condition; for he certainly would be entitled to 

Rand in the place of the perſon; he paid ; and the certificate would 

not be a bar. The caſes decided, where there has been one ſol- 

vent perſon, cannot rule, where there is no ſolvent perſon on 

. either ſide. Some arrangement ſhould be made, if poſſible. It 
SES. may. happen, that the eſtate of the acceptor may pay 20. in the 
NN pound; but not immediately. A caſe may occur, in which the 
acceptor may ultimately perform his engagement. In Curtis v. 
Aſvton ſs much difficulty occurred, that Lord 7 burlow never de- 
ek it. . ſame nn Was felt in the e of 


pp this caſe Caldwell and Co. 1 ve and are e Mey to pay 
| dividends on theſe bills to a much greater amount than the houſe 
BM Brazwne. N he claim. is in W of gn excels. : 5277 
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Solicitor 9 Mr r. | Cooke and Mr. Hau — 8 3 
of tbe bauſe of. Browne.—Thie' object of this petition cannot beod- 
tained e. with the W n tvs in er ” 

ks the Pp hat of Gila, nnd Yobyſeny! which; was very 
bs ab argued before Lord: Thurlow in 1791; Gibſon: and Fobuſor 
had negotiated a number of bills, which were put into their hands 
| by Lovel. Both parties became bankrupt: but the bankruptcy of 
Gibſon and Jahnſon having happened near: a year before the bank- 
ruptey of Lobrl, the conſequence was, that: the bill-holders had 
received a dividend of 53. 8 d. in the pound out of the eſtate of 


Gighen and Jobnſon, before they could prove againſt the eſtate of 
-Lovel. - The diſtinction taken by the Commiſſioners was, that to 


he extent, in which the eſtate of Lovel was relieved, the aſſignees 
of Gibſon and Fobnſon were entitled to take credit in the account. 
Lord T, burlow did not expreſsly declare his opinion but intimated 
. ſo ſtrongly in favor of the Commiſſioners, that it was not 
. on again; the e of 4s and John due N 


_ Cale in ©haneery: „% 
en and Gag en be ſtare og hei, 1 . 
Lord unbie was of opinion, that the original debt revived in 7 

x parte 
conſequence of the bills not being paid; and an-order was made | Watz. 
upon that principle : but that order was reverſed by the Lords 
Commiſfioners upon the ground, that, though the bills were not 

payment, unleſs they were good, yet they were payment, until 
they were returned to the drawers, the perſons who were the ori- 
einal debtors. The Lords Commiſſioners 1 JOY 5 converſed 5 
with * Judges you! it. I i 
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One debt « can be proved but © once. i It cannot t be proved twice 
by, any contrivance. 5 The principle, upon Which this claim is | 
made, is a pretended. equity, becauſe. the eſtate of Caldwell and . 
Co. is damaged to a greater extent then that of Browne. In the 15 
bankruptcy. of Lane and Frazer.it was conſidered perfectly clear, 1 
chat there was no ſuch Equity... In Ex parte Marſhall, i Ah. 1 297 | 
131% in the bankruptcies of. Garway and Hatton, no doubt the, 
eſtate of Hatton Was. damaged: but that raiſed no demand. Third 
a perlons in that .caſe had a double proof; and Mr. Lorle f in Bis .. 
opinion takes notice of that circumſtance: but .as between the 
two eſtates it could be only an account of debtor .and creditor ; _ 
and the queſtion o could de only, w what was | the debt at the time e of q X 
the: — 3 . e | 


oy : 
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* 1 claim i in n 'of 8 paid; 1 8 
in reſpect of a debt neceſſarily. ſubſequent, to the bankruptcy. + 
great deal of difficulty ariſes from not diſtinguiſhing between the 
rights.of theſe three: houſes. Forbes and Gregory muſt be conſidered 
as.2 diſtin houſe. Suppoſe, . Caldwell . and Co, had continued 
ſolvent: they would have taken up the bills now in the bands of z 
the aſſignees of Forbes and Gregory, and to that extent would have 
relieved the eſtate of Browne; and therefore would have been = 
liberty to prove in reſpect of that. Ave: they by the effet of their 5 
own bankruptcy to have a proof againſt the eſtate. of Browne, 1 
which, if chey had continued ſolvent, they could not have? If 
| both parties had continued: ſolvent, the bills iſſued by each houſe 
would have been paid by each reſpeRively ; and more would 
have been to be paid by the houſe of Browne than by Caltevell f 
and Co. by about 140, 00 l. The effect of the bankruptcies 1 Is, 
that a proof in vcſpect of that, balance has been already made 
Iain the eſtate of Ane. As, in caſe the bills were paid on 
IO IV. 5 A | both 
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3 ag 3 cannot e e in any > he. ore. 


fo a greater ſum. They might transfer the debt to another 
perſon: but they cannot by transferring inereaſe it. So much of 


their debt as they transferred to Forbes and Gregary i is gone, It 


cannot he: cleimed: oth WA the e * and their tranſ- | 
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1 Af Ahe, 5 of a0 e v. WR ihe ditioaicn is 


acknowledged. In the caſe of a ſurety the proof can only be in 


proportion to what. ig actually paid to relieve tbe eltate of the 


bankrupt. In Touſſaint v. Martiunant, Mr. Juſtice Buller certainly 
did not mean, that both bonds could Hang: dean 1 under the 


| Commiſſion, | 
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be ET Lg ot d the poſtibilicy, har: 20. 15 the N may 
be Paid, does not alter the caſe. Y Your Lordſhip” cannot balance 
between two eſtates ; the one paying a large dividend, the other a 


ſmall. one. As between bankrupt eſtates that makes no difference. 


FT he debt i is equally diſcharged. - Tf your Lordſhip were to con- 


ider chat ſort of Equity, you muſt go into all the accounts, and 


have before you all the different rights, that the failure i in the pay 


ment of theſe bills on both ſides weile againſt both: eftates. 


Te e is founded ds upon the; ground of 8 damage 


f faſtained by, the: eſtate of Caldwell and Co. A bankrupt cannot 


prove againſt angther bankrupt? s eſtate in any other condition | 


, ithan a. ſolvent perſon.” | The aſſignees of Forbes and Gregory having 


| Already proved in reſpect of the bills remitted to them, the pe- 
Gtioders are only entitled to hold the Proof f tor” the fum <> 


BY 399791. 110 . ; Oh * caſh balance. 


1 oy Attorney cu eh 1 
| dite, which are a 1 77 debt at lar. The petitioners have a 
| quantity of bifls i in their Hands, which are a legal debt eapable of 
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«the croſs paper, tol be taken up. F admit the qualification, that 


3 "op; x : VAR \ 5 } „ n 2 
21 . 8 14 


mas v. deer ber — this VO The caſs . parte 


1 eaunat 
. bs ; 0 x 7 a 


my * * 4 6 * Ee" OL WI FG. 20s WT * „ 
* * * "T1 TR" cs id PTY PL 5 , , F Ts art > #.d * * # 
IL” 15 n | ä * n "Or 
* You „. 5 — * — * 1 FL 
Wy — i 2 np . x 
F 1 i 2 - 4 
* wh WY 8 \ J 
8 | * ; No 6 ub, - 
> * Fe ö L a 
* "d * , 0 
©" * ' * \ 4 
23.34.” d 
ILY 1 + 4 
3 | N * 
5 of 4 > 
4 i 4 
»» . A 


' 5 ty 


* 1 * — 4 


* be . 325 this chim has not d bat effect: for it to got 


WT. 44 . . . 
os 2 „„ ** 


8 5 * W; 
. . * 44 


0b . not both eſtatesequally damnified? . 
Take a creditor. of one houſe, WhO 4s not connected with. . 
Ger! he finds the eſtate, upon which he has a demand, damnified — 8 1k 


by what: it pays towards the debts-of the other. The amount E « in 


ithe damage NO be different -according-to 1 the different dividends. 
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© When Jou tiks the bills ito the account, uſt Fo bot ef ue. 5 
-celity. ſuppoſe all the bills to be good; and how can you by po- > WEI 
ſibility augtnent the ſtate of che debt by the eireumſtanee, chat ba 4 
both parties are become bankrupt As between each other neither Lauten 8 
.of them is at liberty to talk of the bills being bad. 8 ppoſe, they 105 5 
had both continued ſolvent, at had _— their Accounts, the 1 
ſum of 14,955“. 1 . would have b. 
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ment of the - Balance or a return of paper: but the actual debt 102 jt 
between them can nevef exiſt upon any other footing than the - | 
ſippoſition, that. the bills are govd. - TiPCaldwell and Sie 1 1 
the creditors of Browne, ho are Ukewile ere ors: 6; 
205. in the pound, they are by-proving ln | 
.of Browne, Who: are rot enen of theirs.” 
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feel. de bond of: l 1 i not be Bond dt in- 
uptey; for ar the time of the bankruptcy == 

als who no o debt. The Court would not ſuffer execution to be 1 

taken out upon that judgment, when there was no tude Rees 

The bond eould only be taken to be 4 fraud upo 


the firſt of 
which was 
and W is the uſe, ey! was made of it. 
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1 il ale dis petition, mr 

poſlible. - I mu# hald, Stade þ ; a de able bef Go 

Aid not exiſt antecedently; and I muſt bold, that the n e. 

may be proved twice. Whatever bappens after the cke ; 

is all chance. I might have happe 

had the better eſtate. of LY 
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Dec. 246. 
Upon a pro- 
- .,poſal for a 
= ſettlement 
| under a com- 
mitment for 
marrying a 
Ward of the 
Sdoet A 
Power was 
directed to 
de inſerted, 
enabling the 
wiſe to ſettle 
the intereſt 
of a moleiy 
of her for- 
tune upon 
any future. 
huſband for 
life. The 
huſband on 
undertaking 
by his coun- 
eil to execute 
the ſettle- 
ment was 


diſcharged. 
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; jon dane of Cakes huſband; and, where a young woman is run away wich, 
Iwill never conſent- toitie her UP» wn Nart age, _ "_ 
lin eat ied eee. e 
Was de 1 bb arr Ras 15d es e 
3 The ene is all right except in that particular. The whole 
- n 2d is kept in her power entirely. Her hüſband can have nothing 
baut what ſhe chooſes to e him ; dich. | is ae right ver 
4 1 : m een 1 „ , Og ... 
1 101 *. 28 Sen? ade FF. "0 PN 
= aaa 6 n wit this 3 ata A roo he 1 
3 1 enabling the ſaid Margaret Martin to ſettle the annual 
J produce of a moiety of the truſt fund or any part thereof upon any | 
3 ho joe huſband for his life. . 8 
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A petition, offering to make a fertlement, and praying to be dil 


a ſettlement. By the Accountant- General's certificate it appeared, 
that the fortune, to which, Mrs. Martin was entitled, _conliſted of 
12.032“. 1.35. 2d. Three ßer cem. Bank Annuities and 3511, 
| 8 9 11 4. caſh. and by the ſettlement, approved by the Mat. 
ter s Report i in conſequence. of the petitioner” 8 propoſal, the whole 
Was ſettled. to the ſeparate uſe of Mrs. Martin for life; with 


the intereſt of a moiety for his life: the principal to the Wie 


one 3 and if there ſhould be no child, to the next of kin of Mrs, 
upon the marriage of any child, and to Mrs. Martin, in caſe ſhe 


ſhould ſurvive her huſband, * "yy A male upon her children May 
any other e 4 AG 


* 1 1. 
Yo 5 
oh 


5 | - h $ v . - 
3 8 X : _ l e 1 - : 8 
i 1 * 
* F wy 2 4 * 
F 1 Nn «+ > r , 2) 
Ws e — n : a Rete * 
4 5 , ; | 5 * wy 4 \ 
rY 3 . , WHO." | 


; " 5 5 ly 
D « ö 3 2 N 4 45 * 5 7 4 " w. ; 
TO”. . ove de * 1 2 * ; 4 l . - 

1 . J œ„f- Eo ORE: ered . 7 Rn EY 
. A $4 en n N ** 1 P 8 V ne 5 N I. 4 66, e 155 2 n * N 
: — we > , . 2 # * 1 A 4 " 

| BY 

. = 


1 * 7 * 
— OY * * - 


WINCH | . JAMES, 


* pb Mas TIN Yaving re 8 Fames, a ward of 


x the, Court, was committed to the Fleet Pri on. He preſented 4 


charged; upon which it was referred to the Maſter to approve of 
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power, in caſe Eduard Martin ſhould ſurvive her, to give hin 


of the marriage according t to the appointment of their mother; 
default of, appointment, <qually,; FE if. but one, the whole to — 


Martin; with power to Mr. and Mrs, Martin. to ſettle a part 
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4 ua, of: the Nalli Theres is an omiſſion in, this, ent 
does not give the wife any power, of ſettling any thing upon 
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"Before * accounts were gone ei, the Slain IN the Fe ger hs 
benefiriet the laſt Inſolvent Act; and aſſignees were appointed, to ,, b 


Duere, Whe- . 


whom his eſtate and effects were aſſigned by the Clerk of the Pang ther notwith= 


ſtanding the 
in 1 ere b e 8 2 


The een che tail aid. not 1 ik ks inſol- —— 
veney of ehe plaintiff, took out warrants to proceed in the ac- mein g.. 


giving ſe- 
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counts before the Maſter; upon which a motion was made on the cority for the 


part of the defendant to ſtay. „ "INE e 6c. 
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EE we in 1 ſupport of 1 motion mentioned -Sellas v. ede 
E before; Lord Thurltw,. December 8th, 1790; which was. conſider- 
ed, and overruled, by the Court of Exc eqUED 1 in Davy on v. e r. 
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ls CHANCELLOR. CS had - au 4 chat at ee, ir the 


phintiff becomes bankrupt, the affignees giving ſecurity for the 
coſts, the Court would allow the cauſe to go on. Lord Thurlow 
ſeems i in the caſe cited to have taken it as elear, that the bank- 


ruptey was: an end of the ſuit at law: but I rather believe, the - 


mo” is, 38.1 bare ated, I am pretty: ſure, there were ſome. 
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inftagegs/in the: Court of Common Pleas upon motian for coſts 
upon ,judgment-as-in. calg-of a nonſuit, ar for not geing to tri 
Mu Sa (chat is the only courſe the defendant can take); and the aſſignees 
aentering into-ſecupity for the coſta, the cane went on in the name 
A of the upt. There is great convenience in letting the fait 
ſtand, if it can W without injury to the defendants. Al 
ae oh the oY * a new action is .laved by the allignees taking up 
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| 2 755 85 nd ether way for them to come into this Court. If a plaintiff at 
lla becomes bankrupt, the defendant can leſe nothing but his 
ts ."colts. There can be no judgment againſt" the plaintiff but for 
ahbe koſta. Ia that eaſe therefore, if there ve farther proceed 
ane” , all, that is neceſſary, is to get ſecurity for tha coſts. But in this 
n e Court more is neceſſary. A plaintiff in Equity may have a decree 
EE: : _— him for an account; aud to pay the balance. I muſt . 
fore have before me in a cauſe in. Aqui a ſubſtantite Plain 1 
| who may abide ſuch decree as maybe made. ; 
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2 WILLIAMS ». SORRELL. 70 
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Tk 18 3 


B adenture dated ik WA: 05 en 1 1 792 Beginn Sorrel Afier an af. 


' mortgaged” ciftath feafchold premiſes in the evunty of Mi” fignmentof a 


mortgage. 
dt for the remainder of his term of ſixty years, to ſeoure the g t. 
Fu of 300 J. with intereſt to "Thomas Clifton, ſubje& to redemp- Faxes wick- 


tion upon payment of the principal and intereſt upon the 29th of now we __ 
Sept tember following; and the ſaid indenture contained a covenant Ages the 


by the mortgagor for payment of the mortgage-money _— in. 3 8 


wel and he "el A bond of the flame date _ he Tame. en Ing ja Mid. 


* 42 
4 f a 2 
W J a, ,. Pg | 
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＋ poſe. 


- Bale Ch bon by W dated ah I 16th of Fanuary 1794, Felder e 


in conſideration. of 600. advanced to him by Ann Williams Oo 
ned the mortgage to Aun William, her executors, adminiſtra. fag, T4 
| figns, ſubject to redemption on payment of 600% and nete 


mort - 


tors, and A 


ae on or before the 16th'of- Famary 1795; and as a farther gage ick 

TE olts, depriv« 
' mortgaged other ene "oe he Wen A To e 
ef 830 fame date in the FORT * ee 1162. 301 2 W * 80 nt 


#5 
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Garret" upon . ach e Feonary _—_ FS 10 Uu 100l. 
-aecaun Amend ern 2 he x 


Fes 


3 "aa at $3037 urch e _ os 400 * W 96 
3 Sorrell paid to Ci. Non the farther ſum of 1007. on account of the 
bg printipab money; the receipt far which exprefled WOE: 
wen tn be See of Or e e mortgage 088 
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8 the 18th of May 1 707 a Comm on af 1 ako Wig 0 
a Aion, and he was duly dei A Ge 
%; ð ! ou, 
as July. 1797 the aſſignee of the 1 filed the bill for 
A forecloſure ; ; charging, that the regiſtry of the n was ; 
Kai rr iter, on oc dader 


4 _ 
5 : F * * 3 75 1 9 f * ; R 4 $1 5 * wi 1 
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3 the 6th of Settomber 2797 the« money remaining due by 
the Peaſant. for ages. s and intereſt, the payments * to 


Allen, iv not 
PLS 2 $008 i notice for this 


I 1798; r ehe, being deduQted, and the . up to that time, were tendered 
on the den of the Gefendent. to the 122 | x66) ref * 


AD 
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25 mengen by iv are denen ay mate of the tin 


6 tote A. " +ment, until. the. 22d of. Abril 7975 ben he was. applied to by 


"IP " 


1 N che ſolicitor | for. the plaintiff for. the whole | 3001. and. intereſt; 


Amn A 


4 . he denied colluſion; and I. pr ayed. colts from „the time of the 
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t ten 
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dn bs. ond CHAN: CELLOR:— Thins preciſely the, queſtion, whether 


ROW + after an aſſignment « of. a mortgage e aeg the mortgagee 
=» 0 6 be 0 of without notice muſt not be allowed. aa 
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oli O 5 for. dle pla —After: the te ola. af Mat 
70 0 \ thews,v.. Mallacyn (a) it is difficult to contend againſt that. The. 
_ ares has - only difference. in-this caſe i 18, tha this 1 18 a mortgage of premiſes 


4 5 r in the county of Middleſes'y ſo that there was a memorial regiſtered 


I 251 ler the Statute (i); Which, ig 2 e en 
94 | afraid, not for this Purpoſt dor 1 


. : 4 


tau 9 * 81 


* „ z 71 1 * 


It. Piggutt oor: ie defons fern The: Regiſiry Act has nothin 

to do with this. A ſubſequent purchaſer or - mortgagee : is bound to 

Look: but this eaſe was not the object of the Statute. This mort- 
g.esgor had no notice till abone three years after the) aſſignment. 
I ̃be aſſignes therefore put it in che power gf the mortgagee to 
cheat the mortgagor. A. mortgage is a- ſecurity * a ** OY 
Your Lordſhip ad onthedets: occaſion. OY i ond oa): 


i x G Ka + 
All i 10 1% 009 12 IH 4 C3 + 10 mat 115 181 842 x Ia) Wa.) 0} Move 
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-coven 0. STRATTON. e 


'P 


4 „. A rk \Fuly 1768, 8 
D the marriage of High Stratton and 'Urfuliana Clarke, td 
bonds and a promiſory note for different fums, to the amount in 
the whole of 1000 J., the property of Urſuliana Clarke, were aſ- 
ſigned to truſtees, upon truſt after the marriage to receive the 
intereſt of the ſaid ſeveral ſums of money ſecured by the aid 
ſecutities, and pay the ſame to Urſutana Clarke for her ſeparate uſe 
during her coverture; and after the deceaſe of Hugh Stratton, in 
. ee Clarke ſhould furyive him, to aſſign the ae FI 
| curkive.ant * ; thereb) ren to e . 
%%%ͤöͤX 0 . 
e of the e e. pat 
' matriage, and that it was agreed, that the ſaid: Hugh Stratton 
ſhould, beſides the portion ſecured to the faid Urſuliana Clarke by 
| the hiindentars of equal date therewith, ſettle 6000]. upon the 
_ truſts theteinafter declared, Hugh. Stratton 3 in. purſuance of the {aid 
agreement, and in conſideration of the marriage, arid the portion, 
be would receive, and for making ſome proviſion for the ſaid 
Uafaliam and her iſſue belides the provifion made by the ſaid in- 
dentute of equal. date therewith; did for himſelf, his heirs, exe- 


. 


 truſkees, their executors and adrhidiftrators, that in caſe the ſaid 

marriage ſhould take effect, he, the ſaid Hugh Stratton, his heits, 
executors and admin ſtrators, ſhould within three calendar months 
aſtet his deceaſe pay to the ſaid truſtees or their executors or ad- 
miniſtrators the ſum of 60001. with lawful intereſt from the day 
of his. death, upon. truſt, in caſe the faid Urſutiana Clarke ſhould 
| ſurvive him, having no iſſue living by him at his death, nor being 
then enfient with ſuch iſſue, which ſhould be born alive, that the 


3 the ſaid 60001. and intereſt, to the ſaid Ur, r/uliana Clarke, ber exe- 


Vor. IV. ſhould 


| cutort and adminiſtrators, covenant and agree with the ſaid 


aid truſtees. ſhould pay 1500 l. and the intereſt thereof, part of 


cutors, adminiſtrators and aſſigns, Yor her and their own uſe; | 
and concerning 4500 l. and the intereſt thereof, the remainder of 
_ the faid 60007, and it's intereſt, upon truſt to place the ſame out 
a8 intereſt, and pay the intereſt thereof to the ſaid Urfaliana, as | 
| long as, the ſhould live; and after. her. deceaſe to aſſign the aid 
45994. -to ſuch * and in buch manner as Hugh Stratton 


Settlowinr. 
previous to 


marr ia * 5 


the | 
fortone = 
herſelf, with 
a Covenant 
by the huſ- 
band in con 


ſideration ond | 
the marria ; 


Se., and for 


making "ag | 


proviſion for 


the wife aud 
| her iſſoe, to 
pay within 
three months 


to. 


after his 


tees, in ruſt, 


if the wife _ i | 
mould ſur-. 
vivehim, and 


there ſhould 
be no toe, 
(which was 
the even 1 to 
pay 1500 

to the wiſe, 
her execu- 
tors, c., 
and to pay 
the intereſt of 
the remain - 


ing 4500). to 


her for life ; 


me is entitled | 


to dower; 


and her are 


under the 
Statute of 


|  Diftributions 
is nota ſa- 


tisfaction or 
performance 


of the cove- 
nannt. 


death 600 l. 
to the trul- 
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8 3 R 5 
— by 4064 or will appoint, and for "uy ef to pay 
the ſaid 45006 to che executors. and adminiſtrators of Hugh 


Stratton, | | "HQ FEE A & 5 5 IP 110 9 2 — 


* nas $ 4} 4 458 bs ng 
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be. The: ſendement.” contained? e leaſes Aiſfoſingof.the ſaid 
eu upon other contingencies, which;gid not;happes. - . 
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3s The angiriage took en afterwards. | \ Hugh Stratton died 
in March 1795 inteſtate, ſeiſed of real eſtate and poſſeſſed of leaſe- 
hold and perſonal: eſtate, without leaving any iſſue, and without 
leaving his 8 e engſient. She — out letters of ad- 


W Pa 10, S329 1 11705 191] Ly 40 he 
| * * 11 Fl * 4s 2 44 og Z 2+ $4 Jy 3 * Wo * | *x ' MY a 4 x 5 
* oc} © * 3 7 . $4.4 & Th 9,” N 8 my „ 7 74 HP: $23 i} v wy 64. 0 _ 1228 * 0 + 8 29 


The bin was filed by the nent 210 martin 
| Hugh Stratton againſt his widow ; praying, that an account may 
we taken of the perſonal eſtate; and chat it may betderlared, that 
the defendant is by the ſaid ſeveral i indentures of the 1 ith of Fuhy 
1768 barred. of dower and vf any ſhafe of the perſonal eſtate 
under the Statute: of . Diflrabutions; or, if the Court ſhall be of 
opinion ſhe is not ſo barred; then that it may be declared, that the 
ſum of 1500/., part of the ſaĩd ſum of 6001. which the defendant 
took under the ſettlement: abſalutely, and the life intereſt, which 
ſhe took in che ſum! of yu, reſidut of the ſum; of 6000 l. 


therein mentioned, ought! to/bhape/been#eceived and taken by her 


jn part fais faction of ſuch ſhare of the perſonal eſtate of the in- 


ee and that the: defendant may deliver or 
_ he As, ORG e ee ds} Dy 2 
who gh navinos ant oninw bloorlt .evotaniiion 

1 and N. Ren omitly for" thi _ nit 15. ROY n the 
fut queſtion the plainti 5 contend,” tha tit is to be inferrec from 
the terms of this ſettlement, that the fund ſecured by it Was to be 
the only proviſion for the wife in caſe of her ſurviving her huſ- 
band Vixard v. Long dule, mentioned in Tinney v. Tinney, 3 All. 

« alſo cited in Jorilan v. Savage, Bac. 4b. tit. Jointurt B. 7 17. 
beer ai alſo mentioned in e MAP Reports,” . 


* 5 - 
4 2 
* S 8 


. 


500 1 "6: + + 4 os 18 I 3 F431; 


Upon this ſecond addi: x” ppl the | Tefenddiit Ks 
by the ſettlement, her ſhare of the perſonal | eſtate under the S/atute, 
which 1 is much more than the proviſion! under the covenant, muft 
be: a \ ſatisfaQtion, or © rather, according to bie of the 2 ** a per- 


ee e ee e „bone 
as : 43 21 14 , » ; 4 F „ 5 ! $ * F 4 « : 6 
: 5 A . 5 


res? v7 Willi 3 dad — appears Ke Mr. : Cos Ss 12 | 
note; to have: been twice-affirmed, >has been ated upon in Lee v. = * 
DidtandagouVe 1.8 Allg, and: a Variety of caſes ſince. It = 
js impoſſible to diſtinguiſh this caſe. from thoſe. It cannot be di. " LOS | : 
tinguiſhed from Blandy v. Wi amore merely upon the circumſtance, = 
that the ſum of 500 J., to which the defendant is entitled under 
| wers ee foros part of che ſum of 6000 0. nor from Lee v. | 
D' dranda,. becauſe it is to be, paid, not directly to her, but to 
nutecs, im truſt to pay yer to her. The diſtinction, that N 
been taken, 1 is, Where the provißon has. been leſs advantageous ; 
uy if it is to be paid at a diſtant time, c. There haye been 
|  many..caſes, of real eſtate of the ſame deſeription; ; that where a 
man, COVenAnts, ; that upon bis death his wife ſhall take a certain 
ſum out of his property, if he dies. iateſtate, and his widow under. 
the Statute of D tributions takes a e to that i in.the SURRY 
it is a, fatis tisfaction of. the o v,j unt. n 


2 1 Fay 


"I | Dr General 2 71 Mr r. ' Steele 105 'the 4 Gent: —Th » "I 
hich hs firſt queſtion has been "ſeated, decides i it; that the 


EE RE 


cites upon: ih fince Lawrence v. Taufen (a). "The Cain has, 
expected either a expreſs intention, 'or "neceſſary implication.” 
This deed affords neither, £5 1. | d6es, r not Appear, | whether the huſ- 


1 bad 5 land at the e date of the deed. Probably he had not. 


As to oe 2 ether point, none of mY caſes is IS by te 6 
all that a an allowance! Is to be made f in, the diſtribution of i nw 


4 Gers 13263 I re % vs | 
perſonal eſtate for this ſuin* of 1500 L; 220 f it mut be carried far- 


ther ; for if ſo, it follows of neceſſity, that the value of the life 
intereſt in the ſum of 45ool. muſt alſo be allowed.” "The, caſes 


cited ſtand very much by ele, * 29 the Court has been in 
the habit of e them conſtantly as caſes of ſtrict per- 


$ formanct?; ; 12 if it cannot be ald, that a covenant] is ſtrictly per- 
formed, it has never been taken as a ſatisfaction (3). Lord Hard- 


wicke in Barret v. Beck Herd, 1 76 #19, conſiders thoſe caſes in that 
Way. Therefore from the circumſtances of thoſe caſes and the 


Try 4 44 


45 5 
coniments made upon them they are to be Confidered as caſes, in 
is | 
2 which the covenant was actually performed i in the terms 'of it, or 5 
a leaſt in the terms of the 5 8 which produced it it; for 1 


: 8 11 = ; . 2 ; 
. Os” my PX 592-33 DOE mel 4 2 n WN HEY 1 


le Ste French.v.. Davies, uo e v. Sutton; | ante, id 2: 5724/1 vol. 3, 400. 1118 
208 Ste Mr. Cox* : note 0 Bla v. Widmore, 1 F. Will 324+ 8 


o „ covenant 


ot 40 


* 5 2 25 Nima v. Ki 
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* hots is no pretenee to ſay, this et es ed. 


and did not mean, bis wife ould have any thing more. The 


and iffue, The inference from that is, that he might then intend 

. 6 make a farther diſpoſition for them by his will according to 

| his Arcumſtances. It can hardly be doubted, that he knew, he 
e Was under this covenant; ' and with that knowledge he thought, 
the law would make a proper will for him, fatiefying that among 
his other debts. This fund b i 500 L. is blended with theproviſion, 
which relates to the 45007, It could not be the intention, that a 
8 patt of the ſum ſecured by the whole effect of the entire covenant 
ſhould be taken as a fatisfaQion, and the Intereſt of the other part 
thould x got go, likewiſe i in diſcharge of the diſtributive ſhare. If it 
is to turn upon the ſuppoſed a antention, the ſame evidence, that 
thews the i intention, that the 1500 l. is to go, ag it were, into 


i 


-hotebpot, muſt likewiſe make. out, 17 the value of: the life intereſt 
malt be brughy hae ee in th de ve ſage Wimper. 


5 Solicitor 264.74 Cenerel 3 in bs Ck v. * ends i dit was to be 
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| 3 With regal, ech Se point h There. 26. nating con 
1 e ae hy hp Ju 9 8 E wh. elde o domer... . 
b a be” EP: v. . does not, * e and lieh! in point 1 
1 : authority. Not a Set While e that caſe 883 v. Lu. 
= 55 | EY rener 


operation of law,” n diſpofiticn being made. Lord Thisbe in 
ran; 2 Byb. G. C. gg, ſeems hot to approve of choſt 
Uecifions; Rae he Would * e 12 word trove 


2 5 Ro | intention cannot be doubted. There is nothing to ſhew, the buſ. 


| A 04 expreſſion i in the deed is is * for making ſome ſome provifion" for his wife 


= s ey” done by tee or will. A fair argument ariſes fr rom. that, that che 5 
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A ſeparate | pu point in this cauſe depended * the —— . 


creditor of a | 
= partner has whether a ſeparate creditor of one | partner can hold the part= 
B Saut e nerſhip effects, taken undex, an execution: for his ſeparate” debt, 

Joint propert | - 90 
. "againſt t the 3 Joint creditors of the a „„ 
85 . Co & 

| armer;ois. At the time tlie ischt Wie place the nnn dur 
133 Anton vent; "but a e of bankruptcy had n not then iued, 
E the farple, © 17 

fubjec to the _ 

accounts of The Court en taken ſome. time to 'conlider, the Lord Chief 

the partner- WR 

ſhip: there- ON" delivered a act EI ES: 

er _ n ; n , 

rty of an 

rar The right of the e creditor under the e depends 

| takeni N upon the intereſt, each partner has in the j joint property. With 
cution for a 
ſeparate debt reſpect to that we are of opinion, that the Corpus of the partner- 
cannot be 


| held againſt ſhip effects is joint property; and neither partner ſeparately has 


. coo ogy ere” any thing i in that Corpus ; but the intereſt of each i is only his ſhare 5 
= of what TEN 19735 the Ke ann accounts are taken. 


15 85 v. Erect? 0 we ng that" whatever the right of the | 

_ partnerſhip may be, it is not affected by what may happen between 

the individual partners. There is a diſtinction between the rights 

of the partners and the rights of the partnerſhip. As between one 

partner and the ſeparate creditors of the other they cannot affect 
the joint ſtock any farther than that partner, whoſe creditors they 

are, could have effected it. In Fox v. Hanbury Cowp. 445, Lord 

| Mansfield was led to the conſideration of a point, that bears much 
 . pon this caſe; and adverting to the caſe of Skipp v. Harwood he 
3 ſtates a paſſage of Lord Hardwicke's Judgment from his own note 
rather ſtronger than i; appears in the Report: If a creditor of one 
5 wine out execution 9 che en e ws bes: can 


2 . 1 40 1 7 2 239+ os the name of 1 «ft v. % =O 
* | 75 5 ö = — as 
; : RE 40 
| 2) +, 


4 ghts of the other partner.” 


5 ig 73 n 1 336 04 * 


delivering the effects from the partnerſhip debts. He who comes 
in as Mig companiony*as joint-tenant with him; according to this 
dodtrine 6f Lord Hardwick muſt take it in the ſame manner the 
debtor! himſelf had it, . to the we gap of rr wi} 
2 itÞ r # 6 
Lord Manifield wbt fared » what 2 

the! Dom TW; a8 is far 45 ! it r ſpe 


112 ww 1 44 s „ . . 2 122 * N ; by 3 4 17 18 35 EE 
* 


dt in f 2 plac: of the peer Ker 8 tb ew. 
that by the ſame rule, Where partner” becomes bankrupt, the 


affignees are pur in thi e place of the parttier, in whoſe right they 


rule anſing out of the Bankrupt laws; ; for nothing is ſaid int any 
one yo thoſe Atts * as to the creditors of a partuerſhip and the fe 


nee of the bankrr 
This introduces all the "caſes of bankruptey ; ; which Mr. Plume 


n bankruptey; and this caſe is to be conſidered, a8 if no | bank-" 


for valuable conſideration to. ſell" Bis intereſt in the partnerſhip 


— rr — rc 


take it upon his death; ori if a creditor takes it in execution, or 
the aſſignees under a Cômmiſſion of bankruptcy. . The mode 
makes no difference: but in alt Throfe= enter the application takes 


ner comes into nothing more than an intereſt in the partnerſhip, 
which cannot be tangible, cannot be made available, or be de- 


aws, 8 | | 7 
We, | | hivered 


genere, ſhare ef bis debtor e aeg , 


e ihe mannier;? in which hs bor himſelf had wi Hs 
had that] which was undivided, and could only be divided by firſt 


11 * wed 
BY . 1 


vitle in, and by tio means, as was argued by Mr. Plumer, by any 


parate creditors of one partner : "but they only provide for the caſe | 
of mutual debts, and accelerating a debt upon a ſecurity payable 
at future day. But the ſame Common Law applied in the caſe, 
where's one” partner becomes a bankrupt, provides, that the aſſig- 
rupt ſhall be in the ſame ſituation as that, in 
which 4 creditor taking but execution ſtood. before thoſe 42s. . 


wiſhed to exclude, as not applicable to a caſe, in which there was 


ruptey had taken place; as the execution was before the bank- 7 
ruptey. In law there are three relations: firſt, if a perſon chooſes 


trade; for it comes to that; or. if bis, n next bf kin or executors 


place of the rule, that the party coming in the right of the part- 


| Afenee, A 


executor, or 


ſeparate. cre- 


ditor, coming 
in the right 


of one part 


ner againſt 


the joint pro- 


rty comes 
into nothing 


more than an 
inteieſt, ſab- 


ject to an 
account be- 
tween the 
partnerſhip 


and the partner, and therefore to the Joint debts: aſſignee under a ſeparate Commiſſion of bankruptcy has 
only the lame my» to ſtand in the place of the bankrupt by the Common Law, not under the Bankrupt 
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livered, but under an account between 


partner; and it is an ien "a the out, tr cough ke 
tet * che * debts. PF 


A 1 deblitiin been Gig of: oder": Wen b ue 


; inconvencience?- A It i 5 18 true, the individual truſted to the Partner- 


| ſhip. fund in his idea at the time he was lending the money: not 
that I believe, that is very common. But it may be dangerous in 


A. thouſand. inſtances: to have any thing to do with a ta, as; 


may 


ce, to purchaſe an eſtate; for an act of bank 
have been committed five years before, which' will reach the 
eſtate . But look to the danger on the other ſide: one partner 
giving a bond; and the ereditors of the partnerſhip looking to 
the ſtock itſelf. It is ſaid, that. in chis caſe the joint; creditors had 
done nothing; and this meritorious. creditor has a right to be pre- 
ferred on account. of his early. diligence, But what ig ꝗhat, to 


Which he is entitled? The Eltate of a partner is debtor to him. 
The queſtion therefore recurs. to the conſideration, what it was. 


that partner had; for the creditor cannot be entitled to any more. 


It therefore argues nothing 1 to fax, he has the merit of diligence, 


till we ſee, upon what that merit can attach. If the partner him- 
ſelf therefore had nothing more than an intereſt,] in the ſurplus 
beyond, the debts of the partnerſhip. upon a diviſion, if it turns 
out, that at Common Law that is the whole, that can be delivered 
to, or taken by, the aſſignee. of a, partner, the executor, the ſhe 


riß or the aſſignee under a Commiſſion of bankruptcy, all, that 


* I &; Ef 


$77 delivered to the creditor taking out the execution, is the intereſt 
of the partner i in the condition and. ſtate he had it; and nothing 
Was due to this partner ſeparately, the partnerſhip being inſolvent. 


The whole property was due to the PAS NE: , and not 


mA, 


to either Fenner 8 
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1 05 BAr eee his will, dated che Si of rye 1777. 
I deviſed his real eſtate to his great-nephew Robert Booth and his 
iſſue in ſtrict ſettlement, with remainder to his brother Richard 
Booth and his iſſue in ſtrict fettlement ; with ſimilar remainders to 
their — Pbæbe * and Ann Booth, and _ ſue — 


"The 8 . gave a 1 of 1 to his Fee 
1 Booth, and 100 !. to Robert Lathropp, whom he appointed 
ſole executor ; and, after giving ſome. other pecuniary legacies, he 
gave. all the reſidue of his eſtate and effects, which ſhould remain 
after paying his debts, funeral expences, charges of proving his will, 


and the legacies, to Sir John Chapman and Robert Lathropp, their 
executors, adminiſtrators, and aſſigns, upon truſt as ſoon after 


bis deceaſe as conveniently might be to collect and get in 
fame, and inveſt lame. from time to time in {ome of the pub- 
lic funds or upon Government. or real ſecurity in their joint 
names or in the name of ſurvivor: with power to change ſuch 
funds; and upon truſt to pay the dividends and produce thereof, 
as the ſame ſhould from time to time become due, equally between 
* great;nieces-Phebe . Booth and Ann Booth until their reſpeQive 
marriages, and from and immediately after their reſpectiye mar- 


riages to aſſign and transfer their reſpective moieties or Mares 
thereof unto them reſpeAively. 


"The Whats died ſoon tas: Richard Booth took a con- 
: celle real eltate upon the death of his father. 2 


12 


At ns date of che will Pbæbe Booth and Ann Booth were both 
off age; and they filed the bill to have their interefts j in the reſidue 
declared: but the Maſter of the Rolls thought, that, as 1985 0 | 
| tiff gr patty the e queſtion WY not Mr fo 


r deciſion. | I 4 


1 we dard . in that ble on 14 1 jay of . * 2 . 
4 Fer was ordered to be transferred to the Accountant- General; 


and an inquiry was directed for the purpoſe of [atm who 
mm the teſtator's next of kin at the time of his death. 


"The Report ſtated, that the plaintiff and their two e. Ro- 


= and Richard Booth, were the teſtator' 8 next of kin at the time 
+ Vox. IV. . 


5K of 


1798, 
1799. 
7 2 
Ref iduary be. 

queſt to 
troſtees upon 
truſt to | 
adi.” N 
dens, &c, 
equally be- 
tween the 
teſtator's two 
great-nieces - 
until their re- 
ſpective mar- 
riages, and 


from and im- 


mediatel 


after their re- 


ſpective mar- 
riages to af- 
fign and | 


transfer their 


reſpective 
moieties or 


ſhares there- 
of unto them 
reſpeQively, 


held a veſted 
intereſt be. 
fore mar- 
riage ; bein 
taken out o 
the general + 
rule from the 
Civil Law, 
that dies in- 
certus in tefla- 
mento-condi- 
tionem fucit g 
One of the 


| legatees 


being dead 


withoyt hav- 


ing been 


married, the 


Court direct- 


ed one moie- 


ty to be paid 
to her exe- 
cutors; but 
would not 
permit the 
other moiety 
to be paid, 
but directed 
the intereſt 
and divi- 


dends of that © | 


moiety to be 
paid to the 
other legatee, 
with ng 
to apply in 
caſe * I 
marriage or 


her death be- 3 


fore mar- 
riage · f 


Caſes in Chantery. 


of his death; and Milt the platlortif BREW Bowh lei ore 1 795 


without having been ever married. By her will, made Mori 
. N her death, ſhe appointed her brother, the defendant Richard 
„and the plaintiff Ann Booth, her executors; and having 


25 diſpoſed of certain teal eſtates, and given a betas of 1007. to her 


brother Richard Booth for his trouble as one of her executor;, 
ſhe gave the reſidue of her perſonal eſtate to the on Ann 


aug : un, bar c with ſich . mans as . mentioned. 


Ebe eaufe coming on for” farther sehlben the ell was, 


8 3 lice the ſhare of Phæbe Booth in the rehdue of the perſonal 
oa eſtate of Robert Bragge under his will was an abſolute veſted intereſt 


in her, to be transferred to her executors, or whether 1 in the 
event of her having died unmarried it wot to the" nex* ha kin 


| * W Bragge © as e of. ee 8 5 
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Mr. OY" Be Mr modi 905 n the il "_ —This was 
ny a veſted intereſt in Phæbe Booth, though the never married, 
according to May v. Wood, 3 Bro. C. C. 471, and other caſes: 
marriage not being a condition precedent. The words © until” 
and * when” | denote the time of payment; and poſtpone that 


only; not importing a condition precedent to the veſting of the 


intereſt. This is a perſonal legacy. There is ſcarce an inſtance, 
in which the dividends having been given, and the capital being 


3 directed to be paid to the ſame perſon at a future period, it has 


been held a condition precedent. In Daintry v. Daintry, 
6 Term Rep. J. R. 30), which was ſent from this Court, 


nothing but the annuity was given to the deviſee, until be mar- 
ried; yet the Court of King's Bench held, he had the abſolute 


Property. From Boraſton s Caſe, 3 Co. 19, down to Dae v. Lea, 


3 Term Rep. B. R. 41. the deciſions have been uniform, that, as 


3 general propoſition, the word «© until”. : does not prevent the 


veſting. In Atkinſon v. Paice, 1 Bro. C. 0. 91. the Lord Chan- 
cellor relied on Tomkins v. Tomkins; though it does not appear in 


the Report; and that caſe was alſo es on 2 HO n in 


Gooalille v. Wi ks 3 Buys 2 —_ 


5 will 5 JOEY has Wa its a adiflingion We an at, 


that | is certain, and muſt come, and ſuch an event as marriage; 
and there are ſeveral caſes, that may at firſt fight appear in favor of 
0 * defendant ; 3 as s Garbut v. 8 and Atkins V. Hiceacks, 1 All. 


LE 


5 (44; and en v. Eee . 504. 27965 4. 1 Will 159% 
but there are ſtriking diſtinctions. Thoſe were all gifts of a legacy, 
not n reſidue, and upon the condition of marriage requiring con- 
ſent, © Therefore the legacies were held not due; and the rule of 
the Gil Law, that dies incertus in teflamento conditionem facit,: 


took place. Where the teſtator affects to diſpoſe of the reſidue, 


there is always a ſtrong preſumption againſt preſuming an inteſtacy. 
In all thoſe caſes there are expreſs words of condition : in this there 


are none. In Athins v. Hiccocks Lord Hurdivicle ſtates the rule 
_of the Civil Law; and cites a paſſage from Swinburne. There is 
another paſſage in the lame. book, 298. folio edition, which is 
very ſtrong; where the caſe is put of a ſum of money given to a 
young maid for and towards her marriage; and ſhe dies unmar- 
ried ; Upon che queſtion, whether it is due to her executor, 
Swinburne gives his opinion, that it is due; eſpecially if ſhe was 
marriageable; and he cites many authorities. Ward v. Trigg, =, 


cited in Elton v. Elton, 3 Ai. 505. 1 Veſ. 5. is a ſtrong autho- 


rity, that it is not true as a general e was in * ſuch 


caſes a an e mar 5 e is ene, „ 2 


<j this 15 the . the Whole + refidue 16 ed to ele 


great- nieces immediately after the teſtator's deceaſe until their re- 


ſpective marriages ; j and! in giving t the mw he deleribes i it as their 
72 moieties or ſhares WO = | | 
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Mr. TIO Ge 15 ene the other next mm hin. ama ts 
Pr of this will and the authories it is impoſſible to contend, that 


there is a necefſary implication, that the teftator intended the capital 
of bis refiduary perſonal eſtate to veſt at all events in his great- 


nieces. The words clearly expreſs in plain language a different 
idea. The di vidends only are to be paid, until they marry; and 


then from and immediately after their reſpective marriages, with- 
out any ſeparation of the ſentence, the capital is to be aſſigned and 


transferred! in moieties. He has expreſsly negati ved the veſting 
till marriage; therefore if they lived to the age of ninety un- 
married, it is impoſſible, they could have had more than the divi- 

dends. The intention not to give them the capital, unleſs they 
marry, may be very conſiſtent. He might have thought, they 
would not want the capital, unleſs they married; therefore ſup- 
poſing, they would marry, he did not loo 
that has happened. It is an argument frequently uſed upon wills, 
that if the _ had been put to the teſtator, he would have pro- 


14 5 _ vided 


to the particular caſe, 5 


Born 
B 06 TH. 


| ſhall attain 21, and, when he ſhall attain. that age, to allign the 
for the benefit of the party, and the payment only poſtponed, his 


Mood the abſolute intereſt was given in the firſt inſtance. In I 
| Mackell v. Wanter (ante, vol. 3. 536) the Lord Chancellor went 


effect. The Courts of Law have found themſelves bound, where 


The current of caſes cited by him is with the defendant ; 5 and the 
reaſon i is given; © particularly i, "ſhe Was marriageable. A legacy 


expreſs intention appears, that they ſhall take the capital only in 


ference ;1 for there is a very probable reaſon the other way; that 


defendants. ' Ward. v. Trigg, if there were not. other circum- 
ances, would, be againſt theſe caſes : but the. teſtator meant, that 
legacy ſhould: not fall into the reſidue i in any other event than that 


therefore. as the daughter d did not marry, there was no ground © of 


. was an „eb dhe cha 
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Caſes in chantery. 


vided for it. The unſwer to chat is, Nod voluit non lr, I ad- 
mit the caſes, in which i it has been held, that, where the capital is 
given originally in truſt to receive and diſpoſe of the rents and 
profits for the maintenance and education of an infant, until he 


ſame to him, the capital being given in the firſt inſtance evidently | 


not arriving at that time ſhall not defeat the veſting. In May v. 


merely upon this; that nothing was given. till the event happened. 
In Batiſord v. Kebbell (ante, vol. 3. 363.) His Lordſhip clearly. 
affirmed that opinion; holding, that where the dividends are given, 
until a particular time arrives, or a particular circumſtance hap- 
pens, if the party does not arrive at that time, or that circum- 
ſtance does not happen, the diſpoſition of the capital does not take 


the teſtator has marked the circumſtance, upon which the proper- 
ty is to go over. In Doo v. Brabant, and Calthorpe v. Gough, 
3 Bro. C. C. 393, 395- the argument n the n intention 
Was much nal aps in this inſta 
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* The be in 1 is ; ſimply, Poa opinion | of bis own. 


given in that way may be conſidered as given abſolutely to her 
for her advancement in life. This teſtator ſhews a different in- 
tention in the event of theſe legatees marrying, or not. A clear ; 


the event of their being married; and there is no neceſſary i in- 


being unmarried they would only require the dividends. The 
reaſoning in the caſes in Athins i is very ſtrong in fayor of the 


ſpecified ; and the Court then adopted the principle, that it was 
merely intended as check upon a marriage without. conſent; ; and 


iture. In the 0 h 


caſes Lord Hardwicke clearly thought, 


* Gs Bk the legatee. 
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poſed of, the legacy is given, though the condition is not per- 
formed. In this caſe the Court ſtruggles agarnft an inteſtacy. 
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a Mete. Winter the Lord Cbade eflor in reverſing 1 7 0 855 
cree went upon there being nothing » velted. | 3, thought, T found 
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Atera Aiferenes between his el e and i May: V. Ward's "4 
time of marriage” may never arrive. Lord Hardwicke 
aid great ſtreſs upon that difference; for marriage is to be 8 
poſed che eon fideration, , upon. which 1 erent is to attack. 
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ry *. Daintry' was a x very . als turning upon | 
the whole will. Lord Kenyon did not approve of the diſtinction 
in Forth v. Chapman, any more than I do: but it cannot be got 
rid of. 1 know, the Judges were inclined to make another Cer- 


kan another : but ee found tie Wall ras. 13 ee 
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could not mean to die inteſtate, in! caſe theſe legatees did not marry. 


It is not siven oer; and he has given a legacy to bis executor, ſo 
Vor. A 3L $52 1 oY 


legacy and a bequeſt*of a' ſhare of the reſidue" given in this way.» 
Where a legacy is given upon a condition, if the reſidue is diſ- 


The Court! is Aways liberal, wherever it can be contended, that 
payment merely i is poſtponed: on account 25 en 3&6 of the N | 


tificate. and to certify "2s to the real eftate, one way, as t to > che 


went upon che violent implication ariſing upon the whole will; 
mined 1 v. nene _ 3 
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| c re doen quent.” There i a; ſenſible. 
diſtinction between a legacy and a reſidue.” It is clear, this man | 


. — - eyphoſs nfs In didn the lege 
ad dt warn, che lezsey was /given'to. other perſans. by name, 
© > This is a very peculiar caſe. Suppoſe, theſe great-nieces were the 
only next of kin, it would be very abſurd to ſuppoſe, that he 
: | meant in the event of their not marrying to give it to any one 
= elſe. He muſt: bays e * e ent N n . 
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pee caſes h have: 1 FW that 3 ee this ſub. 
when, nice. In Barlow v. Grant, 1 Vern. 255. 4 legacy to 
ppt an infant out apprentice was held veſted, though the legatee 
died without having been put out (a). It might have been there 
= - : aid, it was for a particular purpoſe, If aceording to the rule laid 
I . down by the Lord Chancellor in. Batsford v. Keöbell there is to be 
a diſtinction between the rents and profits and the land itſelf, and 
between the dividends and the capital, that will go a great way 
towards overturning Dato v. Lord Chatham (5) and other caſes, in 
which it has been held, that à gift of the rents and profits 
dends ig a gift of the land or the fund itſelf. Upon the Gfliaddion | 
between a legacy and a reſidue this is veſted. There 1 is no confine- 
KF ment 10 the lives of, theſe; legatees ; and the ox reſſion *.cbcir 
= bs: n moieties" is very . e 
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'Dee. 205. _ Moſer of 66 Bell have * into 0 all che * that- were 
ror and ſome athers, that occurred to me, upon the queſtion, 

- whether theſe ſhares of the reſidue were veſted, or not; and I am 

much inclined to think, they were veſted ; notwithſtanding the 

c general rule, that an 41 ain day of payment, or any eircum- 

ſtances, that are to- precede the payment of :a-legacy,i will render 

it ſubject to condition. That is the general rule; and I ſhould be 

very ſorry! to be ſuppoſed by auy judgment of mine te break in 

3 upon it. The only queſtion i 18, whether 8 pon the .circumſtance, 

chat this. is the caſe of a refidue, and the particular wording: :of the 
clauſe, this caſe is made an exception to the rule, and i Is taken out 
of it. At prefent I am very much inclined to think, it is: butl 

1 A n. - gegeben pee eee ht to 
15 8 the rule. 1127 . 1 
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too great latitude. II al doubt, whether Lord Loughborough's ; = 1 
obſeryations upon -that--caſe, i in Monkboufe v. Holme are correctly * 

| ſtated. fi it is accurate, it is a ſtrong authority, that the caſe of a | 

reſidue is: a complete exception to the rule. It is true, the caſe of 

A relidue does not appear in the reaſons i in Leue v.. L Eftrange to 
have been much-infifted « on. 13 
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Mae af the Rells,—Tt his Hons TRY rery great conſideration, . 1 
leaſt. it ſhould be ſuppoſed, that the Court had by deciding it = 
tranſgreſſed the rule laid down as to legacies. given payable at an = 
uncertain time. When! it was argued, I was impreſſed with an 
idea, that it was diſtinguiſhable from all the caſes in reſpect of itz 
dunn not the ou of a . dag reſidue; 4. ty all the e in 5 


# x4 


or "0 executor, if he - was to | havent the 5 Ke only to pay 
at the time the legacy became due, and taking. the reſidue, | But 
his] is not that ak, but the caſe of A reſidue, 5 


\ * «a... 0 . 
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2 0 not ſee, has: any ol 3 pecuniary legacies a are Siren t to 
Phehe and Ann Beoth ; though I do not think, that would make 
much difference: they are both comprehended i in the limitations 

of the real eſtate. It is to be obſeryed, that Robert Lathropp only 
is executor ; Sir Fohn "Chapman is 2 truſtee,. but net executor. 
Therefore it is not a gift of the reſidue· to the enegutor, but to him 
and another perſon, upon theſe truſts. Both theſe reſiduary le- 

_ gatees were adults at the time the reſidue 1 was given to them : if] it 
bad been otherwiſe, it might have made ſome ingredient | in the 
argument. The event, that has happened, is that -one of them 
has died without having ever been married; and the bill (a) is 
fled” by ber ſiſter chiming under her will,” and infiting, that ſhe 

| was entitled, though he never married; that marriage was not a 
condition precedent, upon which" the reſidue was to veſt; but 

merdy denoted the ime, at which the * legatees . were © de 
225 * in Full poſſeſſion of the property. . did ei 
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 raſton's. caſe, Doe Fo. Lea, Cooatitle v. Wiuby, and Mansfield v. 


tereſt; the poſſeſſion of which was to be given at a certain time. 


comment upon the caſes. The arguments of the Judges, who 


A condition 'precedlent, but 1 denote the time of abſolute 
De TE 


| they a are all caſes of. a condition abſolutely precedent. 11 18 im- 
Pollble not to. ſee, that t the teſtator meant the legatee to bring 


impoſſible in that ſort of caſe to fay, the legatee could be entitled 


— in is, pod caſes cannot be MORE. to bear upon 


men _ the part” of the plaittif turged" upon 4 
| groind, that is frequently taken upon legacies payable at A future 
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day, which on account of the death of the legatee never arrives; 
that the time being mentioned merely as che time of payment on 
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account of the ſituation and circumſtances. of the. party is Never 
held to defeat the legacy. The caſes were commented upon on 
both ſides; Athinſon v. Paice was mentioned; which I lay out 


of the caſe. It does not prove much. Of — other caſes Bo- 


Dugard, 1 Eg. Ca. Ab. 1 95, are in favor af the . plaintiff: but 
it was properly obſerved, they were all caſes of an abſolute in- 
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The reaſoning upon them would be” ſufficient for the plaintiff, if 
applie ied to this caſe; for the reaſoning 1 is, that, though the teſta- 
tor has given a partial intereſt till that time, "thoſe words of re- 
ference as to the time are not to be eonſidered as refer ring to 
the time, upon w 


ſhich only the deviſe is to take Place, but the 
time, at which the deviſee or legatee is to de entitled to the full 
and abſolute benefit of the bequeſt; and a reaſon is given, which 
does not apply to this caſe, that "it canfiot de ſuppoſed, that, if 


the deviſe. or legatee ſhould die before that time, leaving children, 
the intention was, that the children ſhould | not take. 'F mall not 


decided them, are very full to ſhew, that ſuch words do not make 
* en enn 
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K a reſidue : : > iy in che vey, 11 1 the ef it is per- 
fealy. clear, © as Lord Hardwick obſerves i in Elton v. Elton, that 


himſelf into the circumſtances ſpecified.” In all thoſe. 5 caſes. the 
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legacy was. given. upon. a; marriage with. A given, .coplent. lt s 
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without , that. It would be to put a violation upon the very | 
words of the bequeſt, Therefore the. plaintiff 80 counſel are fully 


n - This 
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For the defendant, + beſides: the caſes, I have. > ban Y 
late caſe of Batsford v. Kebbell was relied on; in which the Lord- 
Chancellor took a £ 


E F 7 7 4 B 123 e 
pet TOO DDE > bj, Yo 419 int 


until a certain time and then a gift of the principal. His Lord- 
| ſhip gives a ſhort judgment; but upon conſideration of all the 
caſes he laid it down, that it is neceſſary to ſhew, the principal 


caſe he for that reaſon held, che legacy Fo ws wa the eaſe) 0 
a legacy) Never cmd 1 "Df Cav 10 
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i is to 8 ae 4 this caſe is in its alien 
diflinguiſhable. from all theſe caſes; and I am of opinion, it is. 


It is diſtinguiſhed from Batsford. v. Kebbell in this reſpect; that 


be ſald, ſo much of the truſt as is not, ſufficiently declared muſt 
go to the perſon, who. would be entitled, in caſe there Wag no 
diſpolition: but I think, it is equivalent to ſaying, in truſt for 


till their reſpective warriages, and then to aſſign and transfer the 
principal; for it is not merely a gift « of the intereſt, until marriage, 
ſtopping there, and, after the marriage a gift of the principal: but 


gift of the principal. 


riage is the time, at which. they are to be put into actual poſſeſ. 
ſion of their ſhares. 1 cannot conſtrue. this otherwiſe than an in 
abſolute gift of the relidue, qualified only thus, that until their mar- 
| riages, until when, L ſuppoſe, he. thought, they would not want i is 
8 pia not to Wy the, actual e e e, 
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holding. a man to die inteſtate, who fits down to dilpoſe of the 
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ba They a Ty of le and! conditions 1 
hey are: gacies, pres: — 


eat diſtinction between à bequeſt/of' a füm 
5 money payable at a future time and a gift of the iütereſt 


was intended to be given, before the time arrived; and in that 


this is in fact an abſolute gift of the reſidue to truſtees, It may 
them, to pay and diſpoſe of the dividends and intereſt to them 


it is impoſſible not to ſee, that theſe words are equivalent to 4 
The teſtator conſiders it as given. He 
| ſpeaks of it as their ſhares of the reſidue, The day of their mar- 


Ther bbs is a « Mitch between a | bequeſt 4 A "legacy and” 2 
he with reference to this point cannot be denied either upon 
principle or precedent. Eyery intendment 18 to be made againſt 


reſidue of bis property. Ho- did this teltator diſpoſe of it? 2272 
It might be ſuppoſed natural, that they would marry. It theo 
wight” be, in his idea, that there might be a ns” 4 1 
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| Where the 


whole pro- 


| > 


Ae i 11 Ada moan” by 4 "RY 
queſt to diſpoſe of : the: abſolute intereſt, it was natural, that he 
ſhould declare, what ſhould be the caſe, if they ſhould not . 


17. eee eee 8 


-brock od digte bi 400 bei cx 

Next, hom far in tat a 8 eint of he . 
been held diſtinguiſhed from a mere legacy. In Monkhouſe v. 
Hina, 1 Brat C. C 298. Lord Longiborumb comments upon all 
the caſes; and among others mentions Love v. L frunge; upon 
which I mainly rely in this caſe. His Lordſhip ſays, that caſe 
was! determined upon the ground of it's being a reſidue; and, 


tlie report is correct, be gives a decided opinion, that Love v. 


| L'Eftrange, if it had not been the caſe of a reſidue, would not 
have been decided, as it was; being of opinion, that, if it had 


not been the caſe of a reſidue, but a legacy, it would not have 
been a veſted intereſt . I am not now com menting upon the point, 


FP 8 


whether that argument ſtrictly applies to Love v. L Eftrange. It 


ment upon it; Who Was evidently | of chat opinion upon the 


ground, upen which Bahford v. Kebbell was decided. In Monk. 


Bouſe v. Holme Lord Loughborough ſeems to be of opinion, as he 
was in Batsford' v. Kebbell,” chat in Love v. 1\Eftrange, there being 


no gift of the principal until the age of twenty-four, and only a 
partial "gift in the mean time, from the age of twenty-one, not 


| 18 1 much as” the intereſt, the p Yrincipal could not attach until that 
tiche, untefs upon it's being Ws caſe, of a reſidue ; 1 which diſtin- 


guiſhed it from Batsford” v. Kebbell, 4 caſe in other reſpects very 


like i it, 1 do not find, that is malnly infifted on in the printed | 
caſe of Love v. L Eftrange; and I ſee mn May v. Wood 1 ſtated | 
| that fact, that it was not infifted on; Fol that I did not ſee any 
EE between the cafes of a legacy” and a reſidue. II I did 
1 ſay fo, I ſpoke with too much latitude; for 1 then thought, and 
I now think, there is a diſtinction; though in that caſe it made 
5 ng difference; the words, being ſo like thoſe in Doe v. Lea, and 
; Goodlitle v. Whitby: y; in the latter of which ſome principles are laid 
: down by Lord Mangjield, with regard to all words, that may be 
<onftrued words of reference to the time, at which "+ 1 is to 


1 


f hed deciſion of this caſe. "The fiſt principle hid down by Lord 8 


erty is deviſed, 


abſolute property. 0 


Nr ptr given ar et; i, it e way: of 2 


Is enough for me to avail myſelf of Lord Loughborough's com- 


"ER . 
100 ent of the 
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"as that > the — were eren to 1 io ad their heirs, 


upon truſt to apply the rents and profits for the maintenance and 
education f the nephews of the deviſor during their minoritles; 1 5 


and when and as they ſhould reſpectively attain the age of tw 
1 then 1 to * By of his ing Ts : 

i nts. ET Tit ISO 

Another FS uf laid 1 by Lore Ms les 1. ok. hd. 
an n abſolute. property is given, and à particular intereſt given in 
the mean time, as until the deviſee ſhall come of age, Vc, and 
when he ſhall come of age, He, then to him, Vc, the rule is, 
that ſhall} not operate as a condition precedent, but as a deſerip- 
con of ao 1 the remainder-man is to take f in e 


1 £7 


. this mill had «RE a 3 ek inflcad: &. a 
| chere could be no doubt, that theſe caſes would. have abſolutely 


governed it; for though I do not deny, that dias incertus iu 
iglamento conditionem facit, L fay; admitting, that Principle, that 
marriage is the time, at which they were to he put in poſſeſſion. 


It is true, the teſtator fixes the marriage to the time, at which 
they were to be put in poſſeſſion. It is not a marriage under any 


| qualification, but whenever they ſhould 'marry. Where is the 


abſurdity, that that time ſhould be fixed, as the time for their 
deing put into poſſeſſien? The teſtator thought that the time at 


. uy n that n for the benefit” 
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E widen We . dechelles, 


ee _ apc Lord Ae „ eee ban (o 


ae did. Ce en ae rd tional Jin 
opinion; there is nothing in this will to ſhew a condition prec 
dent to the veſtiag of, this int 


Suppoſe,” One of theſe ſiſters 


iotergretation puts it in the. f 0 ver meln e ? prox 
thole-childregs} It has been determined, that where bez is A 


Siven, payable at the cage eee RY the legatee at the age 
or twenty-one: may diſpoſe of it 5 will. The lame reaſon ap- 
4 Nn to wis caſe. 


N 


Upon 


| Mal 6 grades: a ailing 40 
a particular intereſt given f e it operates by way 'of Exeep- 1 


ſolute pro- 


in the mean 
time, it is 


tion prece- 
dent, but 2 


which they might want it, and until . it e * * 4 | 


| ello; Aebes veaſon * Sven. 5 


Wines ab-. 
. given 7 55 
ywill, and a 


particular i u.. 
tereſt is given 


not a condi. 


; deſcription 

of the time, 
when poſſeſ. 
fion is to be 
taken. | 


Cage 2 
47 bj? 
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A 


99. indes en, and the nnd, dr dn f i reſ. 
—_— nde the words of the bequeſt in this caſe, 1 am of 


opinion, that the plaintiff f is well entitled 2 the Will of her 
liſter to her ſhare of. the refidue. -. 
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| Moſer of the Roll —I e 1 as to giving oth . Ia al 
ae ktdeſe caſes the Court has never yet accelerated the payment. It. 
Y aa q may be a veſted: intereſt, and diſpoſable, but not tangible in the | 
mean time. It is worth © conſideration upon the queſtion, whe- 
* 5 13 the ſurvivor has any right to demand payment and to be put 
C in poſſeſſion of this veſted intereſt until the day of her marriage. 
ee ae 1 in Lobe v. L. Eftrange, where the teſtator had anxiouſly 
„Siren only 10 l. a- year till Walter Na 2% ſhould attain the age of 
3 twenty- four, having attained the age of twenty- one he had brought 
An wo his bill: does it follow, that he would have been put in poſſeſſion? 
= other perſon could have had any advantage from it in that 

caſe: It is like the caſe of an infant, who may diſpoſe of pro- 

perty, though he cannot have Poſſeſſion of it, until he is of age. 

I Will conſider of this point. I am not ſure, it _ not be a viſe 
. intended for hs e benefit of 8 e * 


72 "By the Seite it was deere that the - plaintiff 4 Ann „ Biath and 
the defendant” Richard Booth "as "executor" and executrix of the 
teeſtatrix Phæbe Booth are entitled to one moiety of the Bank 

Annuities and Bank Stock, conſtituting the clear reſidue of the 
perſonal eſtate of the teſtator Robert Bragge, /and it” was. ordered, 
that one moiety of the ſaid Batik Annuities and Bank Stock be 
tra isferred accordingly, to be applied by them to the purpoſes in 

the faid teſtatrix's will mentioned; and that "the intereſt and divi- 
dends to accrue due on the other moiety of the fad Bank Annuities 

and Bank Stock be from time to time paid to the ſaid Ann" Booth 

r ber life; z unt! in ie bind her 3 whe aid en Booth, 


*A, 


* . ny ee in the ſaid Back Annuities and Bank Stock, are to be” at ibn to 
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"LORD HARDWICKE v. | VERNON. 


„ 
143 


24lbAb DE LAET Eſq, bad been ployia by the late Lord 
0. Hardwicke for ſeveral years as receiver and manager of His 
eſtates in the counties of Midalęſex and Hertford, and continued: to 
act in that capacity aſter his Lordſhip's death down to the year 
1792. Mr. De Laet having been for ſome time much preſſed by 
the preſent Lord Hardwicke, who had attained the age of twenty- 
one in 1783, to give an account of his receiverſhip, - and pro- 
ducing only looſe papers, an and acknowledging, that he had kept 


ſhould be employed for the purpoſe of inveſtigating his receipts 
and payments. De Lact furniſhed Ruſell with twenty-one annual 
accounts, commencing at Michacthnas 1770, and ending at Mi- 
chaelmar 179 f, but made out from looſe and irregular papers. 'In 
the courſe of making out this account, which took up above two 
years, ſeveral errors, falſe charges, overcharges, and omiſſions, 
were pointed out, ſome by De Laet himſelf; and upon a balance 
of the account of errors the ſum of 16 Jol. 05. 14. appeared to be 
due to Lord Hardwicke in that reſpect; which account Was ad- 
mitted by De Lact, and ſigned by him; including errors down to 
the 19th' of May 1792. The general balance due to Lord Hard- 
wicke upon the account fo made out was 69/7. 87. 10 d.; which 
was paid by De Laet ; and a bond, of indemnity in the penalty of 
yoool. againſt ſuch payments charged by De Laet in the account, 
for which he could produce no vouchers, was executed by him 


ing nts „ e eee nie 


certain eſtates ſold R to e 85 for the ſum of 5 5 yu_ 


a 3 # | 
4-7 LY Pe. 7 i 22 EOS 
1 5 ro ed 255 325 4 + * L * . 
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This affair was tranſacted Wholly by De Laet. 
2 N 


no regular 


no regular books of account, it was agreed, that Edward Rufell 


aſcertain the 


| having an 


to Lord Hardwicke upon the 12th of May 1792. De Lact N 


the agent 
paid Ruſſell 2007, as A r amo for 1 d in  inveſtigat- 


Inf I 80 6 De RE indus 3 by. lines Hardwicke to el | 


the real va- 


ha called the Ridge tithes and Almoners tithes, and certain 
woods, called Titteahanger, all being the property of Lord Hard- 
uicle, were let to Juſtinian Caſamajor Eſq. for a term of twenty- ; 
three ears from the 12th of May preceding ar the yearly rent of 
196 l and ſubject to other annual outgoings to the amount of 


In 


5 35 
Feb. -4 


Ws 6 b. 


Account be- 
tween prin- 
cipal and 
agent ſettled 
from looſe 
papers ; 

the agent 
having kept 


Nr - PIO. 
1 „ 


books: after 
his death 
liberty was 
given to ſur- 
charge and 
falſify upon 
allegation of 
errors ſince 
diſcovered, 


Agent em- | 
ployed to ſell | 
eſtates, took - 
them for 
himſelfunder 
colour of a 
fictitious pur- 
chaſe; and 
ſold part: 
after his 
death an in- 
2 was 

irected to 


real value; 
according to 
which his 
eſtate was to 
be charged: 
the principal 


option to 
take what re- 
WALES un- . 


having fraud - 
ulently pre- 
vailed on his 
principal to 
execute a 

leaſe at a 
rent under 


lue, the 
agent's eſtate 
was charged 
with the loſs 
ariſing from 
that. 
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In June 1792 De Lact A having deviſed his real eſtates in 
the counties of Midale leer and Hertford to Tuſtinian Caſamajor Eſq. 
for life, with rerifainder to his ſon William Charles Caſamajor and 
his iſſue male in ſtrict ſeatlement, . with) varzeus remainders over, 


de ultimate emaigder 10 -7ufinian-Caſomgor and Hunpbry gl. 
AIborp in fee; and he diſpoſed. of all the tefidue of: ee per- 
ag ATR EIT he 


d in e 435 „„ 
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The bil fled er Lord N n 1 dess ad de- 


5 1 of De Lact had three objects: Firſt, te open the account, 
upon charges of errors, falſe. charges, overeharges, and omiſſions, 


Aliccoyered by RS fince u 8 u 5 the amount of 
e 404 107. Ws Seton otra 


v0 


: — 


Secondly ; 28 to * eſtates fold. to ai e's x With: 2 


8 eſtates, the bill charged, that they were ſold. for much leſs than 

0 their real value; ; and chat De Lact agreed to fell them to Wright 

Jiri 8 for the ſum of 55 5ol. upon condition or under ſome agreement 
W or underſtanding, that Wright ſhould convey to De, Lact a meadow, 
called Sleapfide Meadow.. part of the ſame eſtates, without any 
"V4 conſideration or for ſome inadequate conſideration ; ; which  mea- 


2 6] dow Was conveyed accordingly ; z and De. Lact continued | in pol- 


A ; defendant. ge has been in Ds 


ſeſſion of the. ſaid meadow till his death ; and ſince that time the 


4 * : * 
4 * o 


Es You ; | 

"Thirdly; 7 2s. to the 2d of. 4 — _— ns "TPO to 3 
The bill charged, that in and ſince the year 1786 the ſaid tithes 
and woods were worth yearly between 4 and 500 C, to be let upon 


a leaſe ſor twenty-one years; and that Zev Lavender, one of the 


a plaintiff” s tenants, applied for ſuch leaſe to De Laet; who offered 
it to him at a rent of 500/, a-year. Lavender ge to FORE | it 
10 at'a rent of yool. men which De Rag vetul 


The bill ed . a 1 aceount 55 all {RM ond 


 _ tranſaQtions of De Laet with regard to the plaintiff, and of all ſums 
2 of money received and paid by De Lact on account of the plaintiff 
or bis (eſtates during the time aforeſaid; and that the difference 


between the ſum of 5550, for which De Laet ſold the ſaid eſtates 
0 Wright, and the real value of the ſaid eſtates, including Slcopfide 


” Maden. at the time of ſuch. { 


le may be aſcertained; and alſo, 


ed * the ** by aon #4 the ſaid 
leaſe 


K 
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0 Ehantery. 


alice bor db rent of 1964, may be aſcet Pr or Gir 
the ſaid leaſe may be declared void, and be delivered up to be can 


celled; and that the defendant Caſamajor may be decreed to de- ma ere 2 
Meer up poſſeſſion of the premilcs incloded therein, and account vrrkob. 
er the esl r doch premiſes from khe ante of the Hale.” 
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The Bill, as far as it fought-td aps. the acecunt, Was delle 


bo on Re ground, that the account ſtated by Ruſſel! was conſidlefed 


by all parties as 4 Hol! NE TR not 7 * Lat 
NT. ba 0 8 | 1 
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In ſupport, of ds oljeGion/ the defendants relins:00' the pay 


6 9 0 balance-to the plaintiff and the ſum of 200. tb 
| Ruſſell, the acceptance of the bond of indemnity; and a letter from 


the plaintiff, to De Laet, dated the Ath of May 1792, before the 
payment of the balanee; in Which the plaintiff. aſter expreſſing 
his concern, that it was not in his power to write ſooner concern- 
ing the final — of, Gee Wet 8 51 8 between 
them en has: Yr 5665 0 ee on nl BY YER een 


2 9 


5 a 5111 10% „ el 1-67 $0 968) L DE Es: 
6 « "The inveſtigation. of Mr. Ruſſell has 4 owe 1 accounts in 
« the form, i in which they. ought to have been drawn up each 
2 year; and therefqre- I think it perfegly right and fair, that you 

4 ſhould pay the expence of that Anyeſtigation, | It is alſo right, 

4 that I ſhould be indemnified by you againſt the chance of pay- 

ung ſuch bills as are in your agcounts ſtated to have been paid. 

« * For this reaſon Mr. Ruſſell waits upon you with a bond for that 

„ purpoſe ; ; the execution of which by you together with the in- 


| « ſtrument accompanying it will ſecure me againſt ſuch contin- 
« * geney. After this I ſhall not be deſirous of continuing in any 


; « reſpe&. a creditor of yours: nor ſhall I wiſh to recei ve from 
« you any thing. more than what I. can prove myſelf entitled to. 

* The exrors and omiſſions will leave a balance in my favor after 

1 payment of your ſalary. This I ſhall tate to you as ſooti ab 
25 « poſſible; di; and after that I am ready to ſend you a full releaſe; 
1 think, Mr. R ell ſhould have the ſum of 200 guineas paid 
$ him. for. the expence and e of the ge and to 
n dbich I truſt whe will aka no objec ou lone? bf” 5 5 wy wy 


ES 2 r 


wy "Ive - nk e oe the: 1 on, De. 4520 Were eee de- | 


rr oye but t by 


22228 ts, er —_ if he mou OPS would -payc the lat arthing, 
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account has been made out ſince the death 
conſidered as a partial account; and if De Laet had been living, he 


5 The Acfendant ah 5 is ane Cabmitied; OM "YR 
being nearly two years employed in the inveſtigation, and having 
had all the aſſiſtance and information De Laet could give him, 
it is not probable, chat Raſſell can have any better information 
than he might have obtained in the life of De Laei. Beſides, as ſuch 


might have given full anſwers and explanations to the charges 


made. Therefore, and as infants are intereſted in His real and 
n perſonal eſtate, the defendant: ſubmits, that'the account ſettled 4 an 
De Laet's lifetime ought not to be opened; and, if there i is any 
queſtion, whether the account ſhould be opened; or not, it ought 

to be by a charge before the Maſter in the cauſe inſtituted by the 


executors of De Laet for taking the accounts of his perſonal eftate, 


Dc. As to the Sleaßſide Meadow, the defendant: Caſamqjor ad- 
mitted, that he was in poſſeſſion of that meadow ſince De Laet's 
death; and that he had ſeen a conveyance of it dated the 7th of 


5 


May 1789, from Browne, a truſtee, and Wright, to De Lact in 


fee in conſideration of 1604.; the receipt of which ſum was ac- 


knowledged upon the back, Ggned by Wright. "ſs believed, the 
08 Was * at _ aged „3 


' * 
E N 
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Jobs Wright gebe. Aut in 1788 2 De 245 told him, if he 
bl any money to ſpare, he (De Laet) could buy him an eſtate, 
by which he could make ſome money for the deponent. He 


_ anſwered, he had 1800. Soon afterwards De Lact informed 
| mim, he had bought the eſtate, but it came to much more money; = 
but that he himſelf would find the reſt. Soon afterwards he pro- 


_ -cured' the ſaid eſtate to be conveyed to the deponent; and after- 


wards informed him, he (De Laet) could diſpoſe of ſuch eſtate 
again to different people; and he accordingly afterwards diſpoſed 
-of part thereof to three different perſons: vis. Mr. Ridge, Captain 


Lambert, and a merchant in the city, whoſe" name the deponent 
does not cecolledt 5 and the deponent executed conveyarices of 
ſuch parts, but, he believes, not the whole of the ſaid eſtate ; at 
which time De Laet paid him 19007. About a month before the 
death of De Laer the deponent executed a conveyance at his houſe, 
* does not know of What, TOE the aid field; having executed : 


— 


of De Laet, it muſt be 


it in, \ confidence of the repreſentation of 92 ind De Lat, that 1 798%. 
it yas neceſſary for him to do'fo* Withbut knowing the purport. * 
| The deponevt received tio profit from che tranſaction nn 100l. d eelee 

more than the 18607) ke Had adverited: Me * 111 hn 4 THY . 
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fithes Warpe vo e aid leaſe for rde of en eee The 
deponent offered 400. a-year. He coneelved them worth that 
rent for twenty. one years; and would now give it. When the * 
tithes were raifec by De Laer, the depanent s tithes v were not raiſed 
put De Laer defiretihim | to attend the mode age Wiſes 5 that 
he * Settled his er "WAA De Lact... 167% od 10 54 8 


* x * 2 * *« : J 


4 . * i 


e and Mr. Grant 8 the pin: Dp; the 
firſt point, this is not a ſettled account; and. if je, bs, t this Court 
will not conſider it ſo under ſuch circumſtances. The letters of 
De Laet ſhew, that it was not his intention, that theſe 5 

ſhould be final and concluſive. |, Dhere was no intention ofl ent 
{ide to have the aceount an red gas gloſed. _ " Ruffel 11 ud 
authority to make a coneluſive ſettlement of the Account. | He v was 
not au arbitrator. He was e employed i in the, mere capacity of a an 
accountant. ,' He was paid by De Lact, for ſtating the account for 
him; and had De Laet's aſſent to every alteration. He was ob- 
liged to Rate-the account from De Laet's information; and many 
things were conſidered unadjuſted. The plaintiff thought; that, 
when the account ſhould be ſertled; à releafe was to be Siven. 
Upon the whole of this caſe the plaintiff f is entitled at his option 
ane to _ the account it enerally'or't i 175 at nen to n * _ 
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* to . itz lon Ar che Mae to klo and . en 
of the Sleapfide Meadow, part of that eſtate, to De Laet without 
conſideration, an inquiry muſt be directed as to the value of the 
eſtates ſold; and if i it ſhall be found to exceed the ſum of 55 50, 
the price, that was' paid, the exceſs muſt be anſwered out of the 
Glu of De Lt. With reſpect to the Sleaph ide Meadow, the 
plaintiff muſt have the option to Take 1. or to have what Thall de 
. to be the real value. VVV 
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1 3799, Bu Ms 0 the leaſe of the woods and tith 1s tO TH | e deft an 9 2 
| 1, major there is n evidenge of fraud in him ir in obtaining i it: but 
"Haxpmieez De Lact intended in violation. of his. duty to, bis principal Lord 
V ba non. _Hardwicke. to give Caſamajor an advantage i in this leaſe. 25 E 

eee being the agent both of the leſſor and leſſee, it is not fir, 
15 that: 'Caſamajor ſhould retain the benefit of K. De Lact, if he did 
not ſtudiouſly conceal from the plzintiff, that Lavender. had, been 
4n treaty with bim for a leaſe of theſe woods: and tithes, eertainly 


| never/communitated his 9 FFF 
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1 alk ig on osght'not tobe e coal dai We the * 
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8 oa A We- — TI ou biederen, a 
Ss & ept, t, when x Loa K And began | to lock into his own affairs, they 
WM | came to this a arrangement; that an accountant ſhould be employed 
7 70, prepare a a ſtatement of the accounts. in a regular form. It ap- 
4 132 5 rs Perfectly y underſtoo 4 oh both ſides, that the account mould 
a bel ated as Tra up by Rufeth, and ſo far as he had gone it is 
adm itted to be an account, that was not to be unravelled, but 
"it KF to ſuch e errors as bad not ot then been ſuggeſted. On both 

box it was expected, thar the bulatice 1 _ much 1 
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_ 1e juſtice of the. caſe * 0 c 5 account all ſtand, 1 ure 
ee W Hey to the Plaintiff to atze and tally. 
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W ah; W ” ithe other, two circuwflances c of wha cauſe, & cer- 
7 hr the tranſaction as to the ſale of the eſtate very much f im- 
peaches the morality of De Lact's character. The tranſaction i is 


different from that in Fox v. Mackreth (a), and worle. The 
1 plaintiff employed De Laet to ſell theſe eſtates to the. belt advan- 
tage. Wright is ſet up as the purchaſer, He, had no ſpecific 
Knowledge of the purchaſe... The eſtates were fold i in parcels. 
Part was not fold. The names of three purchaſers appear: two 
only were known. to Meigbt. De Lact, was in fat the purchaſer 8 
from the plaintiff; „ and the plain rule of Juſtice ; is, that he fhoula 


de harged with the aQual value of the ſtates, 05 5466 IN 


7 n 4 + 

* * NE 2 1 * + * 9 
21. 
- 


$ 
gl 94 


me to SI Meadow, the phi hav right to akt that,” 


"_e 8 | TC. by 54 
if he TR oe” | 5 oy Ry 3 Iv 
W CTT ww eee, 
* 1 5 „ 
| 't. . A . | 3 r | Vanon. 
1 41 8117 1160 | {4 Wes $2.09 5 $4 * Ants 


The derte dtrecked, mg N ſtated by Na up 5 che TREES 
19th of May 1792 ſhall ſtand; with pe to the W to ur- 5 
a and n 088 WT, 9857 1 3 5 91 LOSS e 6 WW? We a 5 1 


It was „ erred to is Maſter, do e eld a N ws Jig | 

Caſamajor (a). was referred, to inquire, what was the value of the A 
premiſes. conveyed by the plaintiff to Jobn Wright by the i in dent. Pp 
ures, of the 1 sh and 16th. of March 1787, in confideration, of 

55 col, at the time the fame were ſo conveyed, and to diſtinguiſh 
what was the value of the ſaid premiſes reſpectivelyʒ and to in- 
quire, to whom the aid premiſes or any of them were ſold or 
conveyed by Wright or De Laet; and what were the prices paid 

for the ſeveral. parcels of the faid premiſes reſpectiyely: the plain- 
tiff to be at { liberty to elect, Whether to abide by the valuation af 

the 14 eſtates, or 3 the Fides, af "which the ae were ſold; iy 
and, as to th e Sleap/ide M e Meadow conveyed by Wrigh oh bt to De Lact bl 
the nominal conſideration eee ue to elect, whether 
he will accept of what ſhall appear upon the inquiry. to be the 
value thereof, or. whether, he will inliſt upon che ſame as owner 

thereof. It was farther direQed, that the parties ſhall proceed 0 
a trial at law by a ſpecial jury at the next aſſizes for the ns oa . 
Herifurd on the following iſſues” Ks eee e 


| What » was the annual-value 8 85 years 1 786 and 1790 of 
the tithes, woods, and premiſes, compriſed i in the leaſe, dated the 
2bth of February 1790, granted by the. plaintiff to John Caſamajor, 
to de let to a tenant for a*term-of twenty- three years, ſubjectet 


the covenants, n wel Mie. in the leake mentioned "8 hank. 
on 9 9 1 2 „ 
| : . | | a 44 

t 21 1 n ebygwo: 10 511 

3 abe wiel 1 that illbe the KEN was, bet the tithss, ee ih 
woods, and. premiſes, i in the ſaid leaſe mentioned, to be let to & 2. 15 "a geg 


"tenant for a tetm of twenty three Jears, ſubject to the coe a 
nants, prFitients and aitegiings, - on the part of the leſſee, were 5 * 
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chapel for 


Proteſtant wal the reſidue of his e in the following manner: 


J 


1 


.. 9 25 | 


Gy” Lord ; | 
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Vedder 
1790. 3 The cauſe was brought on for farther regions \upon that branc 


only, that was the ſubject of the ilſve. as 546 0 


The ee G aa nd Mr: Grail for the Satin d. . "0 | 
an account of the loſs incurred by him in reſpe& of the leaſe 
againſt the eſtate of De Lact upon the foot of the verdickt. 


"The neue General 204 Mr. M ansfield for the WA enden com- 
; plained in ſtrong terms of the verdiet; which was obtained chiefly 
upon the evidence of Lavender: but they did not defire a new trial, 


£7” OH alſo - ed «hit it mab a new aquity: to tk Game 
againſt the eſtate in Na a of: ien From: a . 


4 with che perſon. dy fp Mn nee 


"Lord Chancellor upon that chjection A that i it was a 
200 ; and though an action, ſounding i in damages dies with the 
a the N of e in equity 5 * it 18 a debt (9) 
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chan account in reſpect of the remainder. 'of the term at the rate 
Hiabliſhed by is 3 offered to give up the leaſe, 5 e 
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b, 18th. 
cho * o Meg by his will Maa ws 18th ot ns I 4 þ- ahi 
giving ſome ſpecific and pecuniary. legacies gave and be- 


truſtees of a 


Diſſenters, to 


be applied 'by _ 
them towards 4 The reſt and reſidue of my eſtate and effects of what kind 
the diſcharge 


ape on the + © 
2 chapel, 3s * onder the Statute 155 2.6. 36. The mortgage baving been paid off by other fonds in 


12 40 7A 


4 J ' 
N . 
, >. Bos 
* ; * * _ 1 * 


« the fafe to be paid unto my ſaid trüiſtees to be by them inveſted in 
« the Public Funds or in ſomę other good ſecurity at their diſeretion, 
« and the-intereſt thereof to be paid to my dear wife Elizabeth 
« during ber natural life: at her deceaſe I direct, that the ſum of 
« * 500 l. be paid to the truſtees of the chapel i in Eſſex firect (where- 
« of the Reverend Mr. Lindſay and the Reverend Doctor Di iſney | 
6 are miniſters) to be applied by them towards the diſcharge of | 
0 the mortgage on the ſaid chapel : And L further give and be- 
« queath to my aforeſaid niece Elizabeth. Cooper the ſum of 20004, | 
« or to her proper repreſentative i in cale ſhe ſhould not be living at 
« the deceaſe of my wife. I alſo gire to each of the children of 
« my fiter Elizabeth, viz. Jobn, Derothy, Wi lliam, and Chriſtopher, 
« or their 5 or N the 6 ſum of 2000 f. Fs 


r 


60 aforeſsid ed Jobn, the 7 of in my . 5 hr 1 re- 
6; 8 W550 ay 48 888 . W ſhare and ſhare alike.” 
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Th ſor 0 e 5 Tofab Maſer, whom 
de bad dominated as ade, 154 _—_— Seren to be his executors. 


1 Sockel, ated the 1200 of aun ane alter ring ſome 
_ be proceeded. abun: 5 15 
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8 At the 1 al my dear . * ive TOY 7 homas Rig 
« „ Matthew Tagged, and Michael Dadjon, Eſquires, treaſi urers to 
the new Academical Inſtitution among Proteſtant Diſſenters or to 
the treaſurers at the time the ſum of 2000 l. to be by them ap- 
© plied upon che purpoſes of the ſaid Inſtitution: the remainder 
— 4 of al whe bes Ee . by my will.“ 


BY The "ORG Hed i in 1768. Biete b Brown, os widows, Tied 
; u Pp r ne 24th of OY * 1 4 1 Fe 76 149 PE 1 90 LES 1 


Fahy 1 one W the children 5 he teſiator' 5 ber Elizabeth, 
dich during the life of the teſtator; 5 leaving a widow and children. 

Chriflopher Barker, another ſon of the teftator's filter, died ſoon 
4 RU ak it he the lie of his widow. 


0 
i I bill was s filed by John Fwd one a of he refiduary legatees, | 
Ihe at acrbunt of the perſonal eſtate, debts, See; that the 
Tald ws legacies of 2000“, each given to John and Chrtepher 
Bar lier, aud alfo the legacy of go to the truſtees of the Efe 
Areet Chapel, and the legacy of 20004. to the treaſurers of the 
Vox. _ 5? Academical 
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void, and to have en into the gelidume. 
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30 The, truſtees pb the Chapel” in Effex Oy bp their ber 


| tated, that they believe, the Chapel, or_the equity of Tedemption 
thereof. ſubjekt to a mortgage, upon, which was then due the ſum 
| of 8861. 104. and ſome intereſt, was ig January 1 787 3 conveyed 
to and veſted i in certain truſtees in fee- ſimple for the public wor- 


ſhi ip and ſervice 'of Almighty God therein; and that the aid 


Chapel and premiſes belonging to the fame were on or about the 
2 5th. of March 1779 conveyed. to the defendant Godfrey Kettle in 
: fee-ſimple for the purpoſe of ſecuring, the repayment of 10oö / 


and intereſt; which principal ſum had been previouſly advanced 


by the Reverend Theophilus Lindſay agg the ſecurity of the ſid 


KO TY and for whoſe benefir new td Kettle was a töte. 
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They 1 FI G on boa; the 6th of mae 1781 the 


ſum of 11 34 10 f., part of the ſaid ſum of 1000 J., was paid off 
aud diſcharget 
5 mainder of We faid ſum of ro /, was paid off and diſcharged 
on or before the 19th of March 1785 by a donation by one Mr. 


; and that the ſum of 886 Ul 10. being the re- 


Brookſbank ; - and that the ſame Premiſes \ were reconveyed by the 
defendant Kettle by the direction of Theophilus Lindſay to the 


perſons, 1 who were at that. time truſtees of the Chapel ; and they 


ſay, the ſaid mortgage was fo paid off and diſcharged 1 in the Ae of 
the teſtator and before the'date and execution of his will. 5 


The bill ſtated, that the Acade nical then e! in 
the codieil was formed for teaching and-promoting certain reli- | 
gious tenets and ſentiments; which differ from the eſtabliſhed 
religion; chat certain lands at Hackney were veſted in truſtees for 


the purpoſes of the ſaid inſtitution; and part of the inſtitu- 


tion was, that it ſhould be for ever carried on upon the faid pre- 


riſes. The bill then ſuggeſted, that at the death of Elizabeth 


a Brown the lInftitutio ion had ceaſed : but upon the anſwers of the 


| . truſtees this part of the bill was given up. 
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The queſtions were, bert, e the lego to we Engr i 
Ne was void Vüfpin the HOKE ib len: 


va L935 


: ee ee 11. hs wy was. not void - os 3 — I 


10 the expreſs purpoſe of it having been ſatisfied by other means, that 


inſtution FOG no the. ns of it for any other e Tout 
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legacy was held void upon the ground, that now by the regula- ä 


intention to give them this legacy, in caſe the mortgage was re- 1 
moved. If a legacy 1 18 given for the purpoſe of building : a church, 


It may be Jolibiful, Whether this Inftiturion i is a charity. It is to 


chioble' to'Mtenl their mode of worſhip. differing from the eſta- 
_blithed' church. 18 that a charity 3 and mall this fund 8⁰ as A 


ori their 245008 failed in Keen on: my deaths.” 5 


ſeems ſo clear,” that it is ſcarcely poffible to argue it without bear- 


8 Taten in "Chancery. xt 4 b 
I mids aber the legacies. to Fobn and Chriopher Barker : 1799. 
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Ur Owen fo r the p An play Mr. Richards fir 3 1 3 
Men Vibe other" refiduary kegatee. —The queſtion upon the Statute 


ing what can be ſaid in ſupport of the legacy. It cannot be 
diſtinguiſhed from a bequeſt of a term for years, or a direQion . 
to the truſtees to purchaſe a term for years. In Widmore v. T be 
Governor: , Queen Ann's Bounty. 1 Bro. C. Who 13, 3 5 (%%, the 


lations, that Corporation has made, efery thing given to them 4 
muſt be laid out in land. There is no difference between ging _ 
2 mortgage to a charity and. giving. a, ſum of money to be laid 

out 9 2 LIM There e is an apparent 5 agen 1 


und 3 in enn Adv deen ſuſtained; as, We money : 
is 1338 to af or repair a chapel alread) y erected,” 


0 Upon ade m id by the 1 
Statute, the mortgage having been paid off, ax therefore the ob- 
ject of the legacy not being in exiſtence; it is adeemed ; like a 
—_ of a horſe, which dbes not exiſt at 10 death of the teſta- 
The particular object cannot now” be anſwered.” There i is 
no oi incumbrance to be removed, The legacy i is given only for 
the ſpecial purpoſe of paying of that incumbrance, not for the 
general purpoſes of the Inſtitution.” There is no intimation of an 


and they will not take it for that purpoſe, the legacy is gone : 


Attorney' Sete v. 1 be Bi NP: *. e 1 Bev. G& nf Appen- 
A Now o0f ONT 
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"There! is no locks db I AVON under hich the Crown 
ein have a right to appoint ; ; the particular purpole having failed. | 


ſbpport | a chapel, in Which are to be received ſuch perſons as 
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ue. That only holds, w 
2 2 vou may lay out money upon land already in mortmain. 


Caſihi 40 chantety. 


ſum devcted generally to charitable purpoſes, and: to-be applied b 
the Crown? The particular obiect has failed: there is no intima- 
tion 0 =. DOE; 3 and there | is no general charitable 1 85 


| 4 Wl 7 4 
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. * mid 8 Ak hs 8 to 9 2 REY G 
* Barber | have, failed by the death of the former during the 


life of the reftator, and of the latter during that of his widow. 


In Goaper v. 7. boruton, 3 Bro. C. & 96, 186, the children, took 
an immediate intereſt. It would. be. going a great way to inſert 


| the words in cals of their, deaths in my life or the life of my 


40 wife; as ally as. the legacy immediately. preceding contains 


ſuch. a proviſion... It is, ike | a legacy to a perſon, who does not 


exiſt: Maybank v. Breck re. C. 6.84. ele . Hammond, 
3: Bro. C. C. hene e ; 5 irt 7:77 " 5 By "pp 7 7 N 
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e an ee e ee 
05 0 as I ul A is. nes 4 \ charitable __ 


ind Stats is an intereſt in land 
does not fall within the au- 
thorities, that a mortgage, or u leaſe, or a rent, is within the Sta- 


re the land is not already in mortmain: 


was not the object of the Statute to prevent land already in 


Peck, from being improved, The object was to, prevent new 
land from being brought into mortmain. It js aſſumed, that giv- 
ing, money to. pay off a mortgage is exaQly the fame as if the 


mortgagee was to give. the mortgage: but! it would not be unlaw- 


| ful for A mortgagee. to give the mortgage directly, if the land was 


already in mortmain. The. mortgagee might by his will have 


given the mortgage to theſe truſtees having the equity of redemp- 
tion. A mortgage is certainly conſidered merely as a debt; 
though! in ſtrictneſs the mortgagee has the legal eſtate... . A deviſe 
| of a, mortgage would be only. removing the incumbrance, and im- 
0 proving property already in mortmain.. It. would not be bringing 8 


new land into 'martmain ; and to prevent that is the principle of 
the Statute; as Lord Camden held i in Widmer. v. The Governor: 7 of 
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Queen Ann's s Bounty; and that diſtiaQion that a bequeſt of. money 
to be laid out in land is good, if the land is already in mortmain, 
and woid, if not, prevailed in Brodie v. Re 'Charidds, and 
15 The 
ww . | | | | . = WY Kors 304 
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7 "Mirndj-Otheral +,” Entebinſon (0), and in other caſes: 1799. ; 4 


 Gldlh The” Attorney " Cinerah, Harris 'v. Barnes; Amb. 373, re of 
651. Attorney” General v. The Biſhop of Chefter, 1 Br. C. C. 1 _— 
444. The" "Statute had two iges; JFF the, "© 
diſinheriting of heirs; ſecondiy 1 "prevent putting lands into a = 
ſtate Of perpetuity. "The? principle” with reſpect to the ſecond 
object is, © that the land is taken out of circulation. Upon that 
principle 1 it has been decided, that a bequeſt of money to be laid 

out upon land already in mortmain, no matter to what zee, 

is good. That principle” reaches this caſe. Where property is 
given to difncumber an eſtate already in morimain, it is in point 
of prineiple the ſame as if it is given to improve land already in 
mortmain, The - Court have gone o far as to ſay, that, where 

the land is, given by another perſon, the money may be uſed: 

ſo, where the body, for- whole benefit the bequeſt is made, had 1 

land already i in mortmain. The Court have availed themſelves of all 

thoſe diſtinQtions ; 3 and have onftantiy faid, the bequeſt ſhould be 
ſupported, unleſs it "is to ang: RW and bring new land into! 
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"Td e ſecond point, this d ſpofition . was ended gigen 


fon the benefit, of, the Chapel... The application of the money is 
directed to that, which the teſtator wight 1 think the moſt urgent | 
purpoſe, but the exiſtence of the mortgage is. not of the effence 15 
of the gift. The gift is to the t truſtees. | The application is to be P 
by them, not by the executors. It would be a fingular confirues 4 
tot, that'becauſe the teſtator has pointed out the mode, in eb E 
he withed' this lege Y, intended ſubſtantially as a benefit; to t 0 3 
Chapel, to be applied, that ſhould be turned into a ebndirion-; pre- =_ 
cedent in a Cdurt of juſtiee, which is favorable to charities. The . = 
directio to apply the money diſtinguiſhes between the object and 
the mode: 4 diſtinctien frequently laid down by Lord Thurl _ 7 
The object was the Chapel. The application directed was only 3 | 
the mode; that, which the teſtator thought the heſt application” 
for the benefit'of chat object. This differs eſſentially from The 
? Attorney Geber v. The Biſbep of Oxford':, there was nv election 

to repair the Church, or to build a Chapel: the only ohjec 
Was to build a Church. In ſuch caſes vanity is the object of . WORE! 
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Halden. 
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that the legacy i is good only to the extent of hat a 


105 ! ws to eaiſe's monument to. his own name: but! it act be 


ſaid, this teſtator had avy ſuch intention of commemorating him- 
ſelf. The ademption of a legacy depends upon the teſtator; who 
muſt do ſome act to adeem: as, where a ſpecific legacy is ſold by 
the teſtator. According to this argument it would depend upon 
tlie act, not of the teſtator, but the truſtees; upon the accident, 
whether they ſhould apply any other fund to pay off this mort. 
gage, or not. Suppoſe, it had been paid off in part only by 
Brookſbank s donation: upon this ground it muſt be contended, 


_ due. 
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Conſider this as a a legacy to an Ce ROUT, to be 1 Ward, ; 
paying off a mortgage, ſuppoſing him ſeiſed in fee. It would 
be conſidered as a legacy for bis benefit; . and if he did not want 


it for the purpoſe of paying of the mortgage, the Court would 


never compel him ſo. to apply it. There are not many caſes to 


be found upon. the ſubjed.. Ia 2 Leon. 154, and 3 Leon. 65, 
the deviſe of a rent-charge to a ſon towards his education and 


bringing up in learning was held not conditional. The fame 


conſtruction was made upon a legacy to place a boy out appren- 
tice in Barlow v. Grant, 1 Fern. 255, and Nevill v. Nevill, 


2 Vern. 431. There are, however many caſes 1 in this Court of the 
| ſame nature; 8 where a legacy 18 given for the maintenance 


and education of children, it has been ordered to accumulate for 
their benefit," if the father is of ability to maintain them (a). 


80⁰ upon a: legacy for mourning or for a ting it has never been 
eſs that the legatee | is p.b be compelled to that a 


t uſt be mid, that the only wiſh oli this 9 Was, that 


1 Wie ſhould be no mortgage upon this Chapel, but he did not 


care for the Benefit of it in any other reſpect. That is not a ra- 
tional object: nor could it be attained; for ſuppoſe the truſtees 


_ thought” any other mode better: they might pay off the mort- 


gage, and immediately make another, and apply the money to 


any other purpoſe in their opinion mote beneficial.” Suppoſe, 


two teſtators knowing of this mortgage had each bequeathed 


500 J. for the purpoſe of paying it off; What is to be done ? Is 


dere to be a contribution? It is perfectly clear, the object of 
ug boch is to advance: the general purpoſe of the charity. This 
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in that caſe, ie. Nut. v. 8 . 3. . 7. Earl Howe, 4 Bre. C. C. 
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mortgage. is not directed to be pale of tll Miter the. FR" of the 


ſecond mortgage had been made before the death of his wife. 
If the caſe bears any reſemblance to the caſes of ademption, the 
legacy could not be applied to that mortgage: but there can be no 
doubt, there being at the time the Court was to act upon it 
a mortgage, the charity wanting the legacy for the expreſs pur- 
* 1 which i it was Siren, che application would be made. : ; i 5 
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As to the legacy to John Barker, the word * or“ r diſtinguiſhes this 


word may make a difference : Stone v. Evans, Lowther v. Condon, 

2 Ath. 86; 127. The former turned upon the clear i intention to 
give to the ſiſter as executrix. In the latter, I admit, an intenticn 
appeared, that the legacy ſhould not lapſe. In Baſur v. Bradford, 
> Ath. 220. a legacy to A. and the children born of her body 


ſurvived to a child. born after. the date of the will. In Sibley 


noticed "Y the Ce in Bridge » v. . 3 oy 0 Gr 2 * 
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plication is confined to that particular mortgage. Paying off that 
mortgage is in other words purchaſing a term of 500 years in 


deviſe of the mortgage itſelf would be good: but the Statute is not 
confined to land, but extends to any intereſt in land. This is ab- 


p - ſolutely an eſtate in land. How are the truſtees toaget this eſtate? 


After a certain time it is an abſolute eſtate i in the mortgagee. Upon 


2 bill for redemption there muſt be a reconveyante of: the legal | 


eſtate. There is not an end of it merely by paying the money. 


In the caſe of a legacy to A. for the benefit of his children the 


of ones 


3 children are the ſole 1 x and, if they die, there is an end of it. 


Bo in this caſe the paying off this mortgage is the ſole object. "It 
is incumbent upon theſe e to 1 a rut, to 5 WHEN, this 
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teſtator s wife. Suppoſe, the mortgage having been paid off, a2 


caſe from Maybank v. Brooks and Hutcheſon v. Hammond. That 
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terms, that none of the legacies ſhould laple. - It was "there | held, 
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ee that there muſt be a. clear intention, that che legacy Thall | not 


ramen, 


| lapſe; 3 and allo, that the perſons intended to take muſt be diftinaty 
- Pointed | out. Theſe caſes. were conſidered | in "Bridge \ v. Abbot, 
and this Court adopted that principle ; which was alſo. followed 


== by the Court of Exchequer | in Evans v. Charles, I Ar. 128. 
which went upon particular circumſtances, and ” the Lord 
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I If the mortgage itſelf was devifed to 4 charity; it would be clearly 
WE: void. The executor would be deprived of an intereſt in and; F! 
and that intereſt would be N will to a charitable 1 
5 Hoe e It R . 1 £ 
10 The Attornty General v. Andrew, (ante, Nm, 3. 6 33.) the 
110 Chantellor has  thougtit it not clear, that the charitable diſ- 
poſition ſhall not be carvied i into execution, though Trinity College 
refuſes it; and it Was referred to the Maſter with that view. A 
ſuppoſe, that proceeded from the double obje&, and the intereſt. 
| of the other party, Merchant+ T, aylore School. It may de inferred,” 
1 that if the teſtator had known, the College would not We. ac. 
e it, he whuld have provided # for 555 other object. 
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mortgage 1 is within, the Statute of Mortmain, commonly fo call 6d. A 
but d very improperly ; "for it does not prevent the alienation, — 
of Kah in Mortmain : nor was "that the, objeck of the Ad. It 0 9 ö 
545 nothing to,do with that. \ The object was to p Prevent dei 4 
of lang.” or any intereſt f 10 land; or N r b n + money 1 to be laid | 
od in ay fuch intereſt, for any e 2 baritable uſe whatſoever. On” 4 
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ON N ee 4. oy Fs _ 
8 4 but it is not 8 aty/to' 4 1 
ic Lactcight vpom dhe tt. 15 ial, Nohl urge F347 
taco, ogg 1.78 1; e 116 Great 44021 younnok. 1 
e inkited, and with FE ſs, that og) the) ORE 1 
of this Szatute has ) nely rigorous, and many derermina-! 1 
ions upon it have been thought 0 carry it even 5 what, J 
Legiſlature had: in contemplation at, the time; as, for. inftai 1 . 4 
when part of a reſidue given to Acharity conſiſts of {mortgages "4" | 
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reſtrained by Magna Cbarma and other; lauisoas againſt the com- 
mon utility; nevertheleſa this public. milchief- has of late greatly 
Increaſed by many large. and improvident alienations or diſpoſitions 
tp uſes, called charitable uſes (not diſpaſitions in mortmain) and the 
firſt clauſe enacts, that no manors, lands, tenemients; 'retitg;/advow- 
ſons, or other hereditaments, corporeal or 1ncorporeal, whatſoever, 
nor any Tum or ſumg of money, goods, chattels, ſtocks in the Public 
Funde, ſecurities for money, or gn other perſonal eſtate whatſo- 
ever, to be laid. aut or diſpoſedoof in the purchaſe of any lands, 
| tenements, or hereditaments, ſhall be conveyed or ſettled! to or 
on any ho 4) or perſons, - bodies politic. or renne Chr! is 
dhe only caſe, in which it could be in morimain,) or other iſe for 
any eſtate or intereſt whatſoever, or auh ways charged or incum- 
bered by any perſon: or perſons whatſoever, in truſt or for the 
beneli of any charitable uſes whatſde ver, unleſt ſuch gift, convey- 

_ ance, He. of any ſuch lands) ge, money, or, perfonal;eſtate;:(other | 
than ſtocks id the Public Funds) be made by deed: indented ſealed 
and delivered in the preſence uf two witneſſes.twelve : months 
before the death of the donor or grantor and inrolled in the Court 
ol. Chancery withinghs, maths: alter exccutions and uae 24 
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hve done it 4 a more direct y. de IL am awüre; that 
all theſe refinenients upon the Statute are not uſing it for the pur- 
pole or which it was intended. If a man deviſes his lands to be 
ſold, and directs the money to be applied to a charitable uſe, the 
Statuie ſays, it is void. 1 put a caſe, the anſwer to which I ex-' 
pected. It is ſaid, that if the truſtee for a Charity has got any 
intereſt 1 in land, the increaſing that intereſt or applying money by 
| will to make f it good is not an intereſt | in land within the Statate,” 

'Þ put. the caſe of the truſtee having contracted for the purchaſe of Bequeſt 4 = 

an eſtate, and money being left to enable him to complete that enable a traf: 0 2 
purchaſe. The Counſet for the Charity could not fay, that would 
not be within the Statute. Suppoſe, a part of the money was paid, 
and part not : 1 the whole could not be applied, no part could. | 
Where is the difference? Tilt the mortgage was paid off, the 
truſtees - had not that purchaſe, ' 'Tam therefore of opinion, that 
this ſum of money bequeathed t 0 redeem the mortgage kl this 
Chapel; is void byt the Statute. 5 tech 
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n it, for the purpoſe of having The: Attorney General v. The 
Nr of ſera,” which: has been INNS * underſt od.” 


1 is — 1 ſoppeling ſs legacy, is not void by the Statute, it is. 
= 10 confined to the purpoſe of paying off the mortgage, as that, 
in caſe that was paid off without the knowledge « of the teſtator, L 
may not. infer. an intention, under which it may be applied to 


other beneficial purpoſes for this ſociety. I confeſs, the inclina- 


_ tion of my opinion is otherwiſe. The true queſtion is, can any 
intention be collected beyond chat of ſecuring to them the en- | 
joyment of this building; any intention, that, after having pro- 
vided for that object, if the. whole, was not neceſſary for that, the 
ſurplus ſhould be applied for any other beneficial purpoſe in favor 
of dhe ſociety ? I am of opinion, ng ſuch intention can be col- 
lected. 1 will not ſay, that, if this legacy was not void by the. 
Statute, it might not be applied to ſuſtaining and repairing that 
building: but that it can be applied to aby other purpoſe, 1 n 
if f The ad General v. Tbe Bi _ 7 1 is right 65 
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under the will, the pariſhioners acting by the Biſhop and their 


1 repair, and that r 25 other part t thereof, ſhould be applied to- 


capable of taking effect, the fund could not be applied to any other 
cChatitable purpoſe. The Court could not have made the decree, 
unleſs they thought, the reſidue Was not applicable to any other 
-charitable purpoſe. I will not ſay, it could not have been applied, 


gave and bequeathed the reſt and reſidue of his perſonal eſtate upon 


den, in which Wheatley was, oppoſed the deſign of building a 
Church; and it was propoſed by the defendants, that the ſalary 
of the chaplain ſhould be increaſed. The next of kin inſiſted, 

| that a new Church muſt be built; and that the ſurplus belonged 
r chem. By the firſt decree it was referred to the Maſter 
do take the accounts; and it was: directed, that che defendants, 
| the Biſhop - of Oxford, &, do ſignify whether they are willing, 

| that the reſidue of the teſtator s perſonal eſtate ſhall. be laid out 
| in building a Church at Wheatley, where the Chapel now ſtands; 


ſidue ts be Hye e * . to the will | of the 


Kenyon ſaid ſo: but beyond that purpoſe, or after fatisfying it, 


or. if it was 9 to _ other ea charitable 8 


tellator after gvicig to 86 executors. 100: * oh for their. wouble 


truſt ( to build a church at. Wheatley, where the Chapel now is, in 
c ſuch manner. as :T (hall hereafter direct, EF want of * d- 
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The next of kin, and the perſons entitled to the benefit 


wardens, came to an agreement, that 3000 l., part of the refidue of 
the teſtator 8 perſonal eſtate, ſhould 'be applied' for the purpoſe of 
building a new Church and forming a fund” for keeping it in 


Wards augmenting the miniſter's ſalary; and that 4000 J. being 
paid: for the purpoſes aforeſaid, the reſidue ſhould belong to the 
next of kin. This agreement is recited in the decree; and by 
conſent it was ordered, that the ſum of 4000 / being 9 for the. 
Kare aforeſaid, the reſidue be Paid to the next t of kin. 
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for repairing or ſuſtaining the Chapel; and I doubt, whether Lord 


this is deciſive, that it could be applied to no other purpole.; 
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or any other purpoſe: for the benefit of "Wh bald, except ae 
nature 8 out, yak W en not Me deen OOO: 


1 PS: Oi this was not. e upon 1 «Statute 1 hould 
pauſe upon the queſtion, | whether 1 could. apply it to any other 
purpoſe. I ſee, the teſtator intended it to provide for theſe per- 
ſons a place of worſhip. 1 ſee no other intention ; and I chin. 
I could not apply it to inereaſe the ſalary of the Minifters or for 
| any other purpoſe. In looking over theſe caſes, underſtanding, 1 
that the queſtion, how far a legacy. given to a charitable purpoſe 
may be applied to any other purpoſe than that ſpecified; is nor 
depending be fore the Lord Chancellor in The Attorney General \ Ve.” 
Andrew: 60 I find, that in Moggridge v. Thackwell, an 
469 Lot 12 Bit lowo 8 this * WOW, 
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. « be followed. The legacy was deemed to be void, becauſe for 
© forbidden uſes ; and yet the Court thought, that as it was 
declared to be for charity, it ſhould go to charities to be 


4 declared by the Court. T do not mean to ſtate that as an aurho- 


4 «rity; 3 for it is very hard indeed, that the Court ſhould give. 
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100 The decree in 75. Artern Central v. Barer, 1 Fern. 248, declaring the as Fs 


for the ejefted:Miniſters void, and that the legacy ſhould be applied | to the maintenance 
of a chaplain in Chel/ea College appears to have. been reverſed in The Attorney General Ve 

Hughes, 2 Fern. 105, and the validity of the diſpoſition eſtabliſhed : the money appearing 
40 have been ordered to be diſtributed according to the directions of the will. 
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An Fairfax by her will, . in 1504 after e ſeveral chibirable 50 aber 155 6 
ces, gave the reſidue of her perſonal eſtate to her executors, upon truſt to apply the ſame 
to ſuch uſes as ſhe ſhould by any codicil appoint; 0 38 . to the preg: and 


| another perſon, ſhare and ſhare alike. 


By a codicil made in. 1793 the teſtareis gaye legacies to at e Cacholie — 85 
blihments f. in foreign Countries and in this Kingdom : viz. to each Superior for the time 
being of the Benedi&ine Monks of the South and North Provinces (an eſtabliſhment in 

_. this Kingdom) : to the Engliſh Black: Nuns at Paris: to the eſtabliſhment of the Bene- 


difine Nuns at Cambray; to the Engliſh Benediftine Monks of — in Lorraine: to 
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9 8 3} Spe 10 the Yathh of the wo it PIO tififted by the Folelto- General, Mr. 
. 1 and Mr. Hall, that ſoch a claim upon the principle, that the property being 
De given for an improper purpoſe. was forfeited, can reſt only upon the Stature 1 Edw. 6. 
. e. 14: but that S/azute gave to the Crown dan diſpoſitions to. ſuperſtitious uſes then 
3 ſobüſting; and had nothing in it proſpectire. Therefore ſuperſtitious uſes fince li- 
mited are merely void. The. opinion, che t prey ſome caſes, particularly Baxter's 
>= Caſe, that the Crown may appoint, was di Tru rd T in Moggridge v. 
. Thackwell (ante, vol. 1. 469); and in The Attorney 3 v. Whorwood, 1 Ve. 5 34. the 
r. 1 naxt of kin pon the foundation of Lord Hardwiete's opinion filed 4 ſupple mental bill; 
£ eclared, that the diſpoſition of the perſonal eſtate dae, | 
the death of Mrs. Scott; ſo far as it was intended for a <haritable purpoſe, was voi 
and that it would belong to the next of kin; and under that decree the. next of kin apon: 
2%. eath of Mrs. Score about eight Years ago obtained a trans fer of all the funds, Thar 
F 2 1 ſhews; "that where the uſe is clearly expreſſed, if it cannot take effeQ; it is wholly void; 
Ano and no other, uſe can be ſubſtituted. The true caſe, where the diſpoſition is in the Crown, 
EL tis, where the charitable purpoſe i is not ſo clearly expreſſed, 26.10 ſhew, what was intended; 
. Aulus, 20 15 The Atlofney General v. Siderfen, 1 Ver. 224. Attorney General v. Hitman, 2 oy Ca. 
. Attorney General v, Herrick, Amb. 712. and Whitey, White, 2 Bro. C. C. 12. 
1 principle has been followed in The Attorney General v. W hitcharch 4 8 5 5 1400 


1 . other caſes upon the docttine of 'Cy pres. | Fo er, 
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9 Ted General and Mr. Campbell relied on The King v. ts . 1 | Salk, 


-162; the firſt decree in Baxter's Caſe, i Fern. 248; and D Coftary. De Pas, Aub. 228; 
1 as affording 2 principle in ſappott of the right of the \Crown. beyond that of Cy pret. 
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The right of the Crown therefore certainly appears not to obo affected by the figal Fr 
cifioa. of that caſe. The exerciſe of that right by the fiſt decree and, in the. caſe of 
De Caſta v. De Pas, Aub. 228. cannot well reſt upon the principle of. 'Cy FIR © Suppoſing 
' forfeiture io be the principle, the right. of the Crown, if it exiſts indepevdent "of the 
Statute of Edward the Sixth, may perhaps have its ſource in the early Statutes of Mortmain ; 
under which a ſorfeiture accrues to the lord, and ultimately to the Kiog, It is remarkable, | 
that the Statutes 23 Hen. g. c. 10. ey 4 8 700 2˙ n contain no eee me nature; but 
ATN declare the diſpoſition void. , n pen ant Feat 
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prelertstises beenden. One of thoſe children died i in the | 1799. 
life of the teſtatof, | Another ſurvived the teſtator, but died in 2 
the life of his Widow. The queſtion is; whether they are veſted; 
and tranſmiſſible: to the. repreſentatives. I am very clearly of 
opinion, the legacy to Chriſtopher Barker is good. This is 
ſtronger than the common caſe of a legacy to A and his repre- 
1 ſentatives. [Th here thoſe-words are : {urpluſage; for if the legatee 455 
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| hardly. be raiſed upon this will; 1 for ſee the pteceding legacy to 
Eliaaberb Cooper + would not that hape lapſed, if Elizabeth Cooper: 
bad f died in the life of the teftator ? eyond all queſtion ko corel 
It is nothing more than ſayiogy it. ſha 
if the dies before his wife. As to. the Weh J am of ent 

it is nothing more than a bitt to „ them at the death of, bis wife; 

but it Was intended only as a beneficial intereſt to them; * A 

muſt as) ſuch veſt in them, before it could be tranſmiſſible; - 

Tube rules, upon which the Court proceeds are perfectly eſtabliſhed. SER 
A teſtator is never to be ſuppo fed to mean to give to any but To prevent 
thoſe, Who -ſhall” Turvive him; nnlefs the intention is perfectly e e 
cleat. 1 will n ot. determine now, becauſe it is not neceſſary, perle | 
that where legacy is given | to 4 perſon or to his repreſentatives, clear. 

it can mean any thing but, i in caſe of his, death in the life of the 

teſtator: but it is perfectly clear, that where the fund is given to 

| one for life and after the death of that perſon to ſeveral others, 

and in cafe of their deaths to their repreſentatives, there is no rea- 

ſon to preſume art intention, that it ſhall not lapſe by the death of 

the legatee in chs life of the deltator. It is impoſſible without 
tranlſgreſſing ever! rule as to veſting to hold this legacy veſted, the 

legatse not mt 422 60 take Yo? (hemefic under che tefiator s 
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406 15 give unto the children of Willign Hunter "I * * of 

« Hampton in Virginia; that is to ſay, to Captain John Hunter of 
4 Hampton. in Virginia, 2000 l. andi to his iſſue ; to. his liſters, or 
« their Aue 100 ench; (viz.) the iſſue of his, ſiſter Mable 
« deceaſeds Mrs. Blieaberh Holt, wife of John Holt Eſq.; now. of 
« New-York if Mr Holt ſhould furyive her, I will, that, he haxe 

+ the. intereſt, of that ſhare for life; at his death, to the ſurviving 
« children, of- the ſaid Williant\ Hunter: Mrs. Mary Davenport, 
« wite to the! Re: 
nd Digſan, wife to Mr. Dixon, printer in Vigginta: the whole 
% um to the ſaid Captain bn Hunter and his, iſſue, and to his 
« ſiſters and their iſſue amounting to eh _ N Ne to de 


" "Oo kmnong the ee LOI + | 
"The abet Geli in April bag ee nas 


Mills: this wite' of Diva FH, dled bie the das of the 
will; leaving iſſue: one ſon, John bees Holt, who alſo died in 
the life of the weer, viz. in 8 . and one 2 
nn * 


105 1 # 2; 


 Eliaaherh Eult died withou FRO in ; Mb 763 having fre 
vived het buſba nd John Holt; cho died in 1783. 


Elizabeth Hunter Davenport, the only * ghter of 110 Da- 
venport, married William Hunter, and died in the life of her mo- 
ther, viz. in '« 782, 1 iſſue. Wi Mam Hunter and Jobb 

N. . 
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FM. Dinner died i in s March 1788; leaving Wi Ii an Davens 
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"Be" oo 


Fab. 18ths,. x 


Grandchil- 
dren entitled 
under the 
deſcription 
of © children 
in a will: 
"thei inten- 
tion upon 
the whole 
clauſe being 
children, or 
the iſſue of 
thoſe, who 
ſhould be 
dead. 


Diſtribution 


per ftirpes 
per rs 


ev. My. Davenport i in Virginia. and to Mes. Ro- 


* o 


; 4 


1799. Heile of John Richards, Jobn Dixon, a Dixon and de 
Ter Dixon. 8 | 


n * 8 
1 * * a T2, 0X - 


\-The bill was fled by the children of b Roſana Dixon, eg the 
" legney of loool. given by the will to Roſang Dixon or her iſſue, 
* ar he 0 and one fourth part of the er of * given to Label 
eee FE Holt or Hor iſſue. 
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der 42 | ng be e cheviedly n har aids admitted, alin 8 Pd 2230 , 
port of the ſum of 6000 J. mentioned in the will, to Fohn Hunter 
na che elder, in reſpect of the legacy to him ef 2000 l. and his fourth, 
gon part of the legacy of 1000 J. to Zlizabeth"Holt; and the ſum of 
eee = TRIO, other part thereof, to Eleazer OM, and Elizabeth, his 
e oh wife, for her legacy” of 1000 J. and ler ſhare of be laid lipſed 
3 legacy; 1 and to the defendant Willam Davenport the ſum of "etl. 
9. 1 2 in part of the legacy, which they conceived” he was en- 

2 titled to, as the only ſurviving iſſue of Mrs. Davenport; and that 

8 they had alſo advanced, to the plaintiff 5 a 1 15 of "oe "egaey, 

2 to which they conceived him to 'be eee 


Bats ron, 


33 © Le * «> 21 7 
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l The defendants William Heirs 7 "MF 3 and Mars 4 Ann 
Hunter, inſiſted by their anſwer, that as the iſſue of Fobn Hunter 
they were. equally entitled with. their father; or he was entitled to 
dhe intereſt for his life; and d that The er 8 to be ſecured 

for their benefit. 


N 


4 1.55 f N d b O . 


_— 1 By the decree deen by the Maſter of 1 Rolls « on ho 
3 A2iſt of July 1797 various I were ny —__ a view to 
Altſteertain the claims of the parties. e e 


"The hed The came on 3 farther direfions ; at ; which time e Caps 
tain 0 Fobn Hunter v Was dead. 9 5 5 


"Har the executors it was contended, that the 8 K Er 
nab: Holt ſhould be divided per firpes as to the ſtocks: 
vis. that Captain John Hunter, and his ſiſters, if they had 

been living at the deceaſe of the teſtator, would have been 
entitled in equal ſhares; and that the ſhare, that would have 

5 belonged to each ſiſter, if living, ſhould: .go to their reſpective 
. iſſues per capita among themſelves ; and that the paymens, that 


had been made, were good; and the ae of Captain John 
"OE „„ Hunter 
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Hunter bave no iter he Le th ehildren” never * ex= 1 ag 
10 _—_ J 

ae eee hots pros ne,, e 

1 of the Avis yin the belt edis Kar Tcan put Hantrox, 
upon this blind clauſe, it is clear, that, when'the teſtator ſpeaks _ 

of the children of William Humer, 3 hay! Kerwe ee e 

mean them and their iſſue," he ir x | % "af 


be x dead; their children - ere Fel Gn. ner 400 20 nate to! find in wel þ wy 
children unleſd | the : Wee E Foun ane WR n 


e iſſue end the fir generation. It is faid, that, w „ 15 l 
he mentions the ſurviving ## hildren of William Hunter, he wal e 
mean children ſtrictly: buy upon the latter part of the clauſe i k 1 7 8 
POR _ he meant, what he did before; : 115 
-« The whole dan to 55 ſaid Captata obs Hunter and his ive ES an | 
« and to his ſiſters and their iſſue amounting to ſix thouſand Os | e 
« 11 f any e, to be divided among the OR | 8 8 . 8 


Thie Wet of ER ? of all thoſe 1 to . he Ka © im 5 


given it. By * children” he means the deſcendants. Where he 
ſpeaks of ſurviving children, he means children, as he meant be · 
fore. The other cofſtruction would involve this abſurdity; ; that, 
if none of the children had ſurvived Mrs. Holl, he would have 
died inteſtate; 3 a conſtruQtion the Court always endeavours to 
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4 bod myſelf upon | theſe wo * the whole Tg to he faid 5 


« Captain John. Hunter and d his iſſue and to his ſiſters and their 
iſe,” Oe. wa 


By the as it 1 WAS Che, TY one 1 <q of wks * 


| gacy given to Elizabeth Holt DIY | to the gn ke 11 
to the 1 prayer of the bill AA 5 e 
1 95 | $1 () bee bre, v. e 0% rol. 3 257. 


ead: but it is plain, he meant 10 Fee 
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milog por. dated the 23th of Odtober 1744, the Duke conveyed, ſeveral eſtates 
Rn 1} in Bedford Level, and in the county of Surrey to the uſe of him- 
of a reverſion- as for life; remainder to tr uſtees to pr eſerve n dngent .o % | 


. Principle, 


naty term; and 
Won det Wh 3 remainder to. truſtees, . their EXCcutors, De. for a gen of 
wWbes che e to * firſt and 1 er ſons of * * 


Y Pte. 


PS 


. fuſed to 


4 warde pay- Portions, as the ſaid Duke of Newcaſtle and Catherine Pelham or 


1 g and be Provided, that if any of the younger ſons ſhould die under the age 


3 Od t * f.. 
ebay $ © 8 l 
1 : Tits a Das "Lady 0 08 b. Lord rob sE MOR. 5 
| 550 . : - 
© - Mgfter of the Roll is the Lord Chancellor. 9 
8 1 1 9 1 l 2 


| The Court PR the «xy i 5 the. manigge of 950 "at "oY 


Ws * 2 8 1 
and the * : 5 5 | | gl 
tion was {WW 3 + ants 
| raiſed, re- ec AG of the term . 300 o years, v were declared t. to e. that! in 


3 4 titled to the immediate frechold of the. premiſes by virtue of the 
_ lowed by the | 


* — that the truſtees ſhould after the death of the ſaid Duke, or in his 
eee lifetime by his direction, by fale or mortgage or by the rents and 
charged. profits raiſe ſuch ſams of money for the portions of all and. every. 
_ Appointment, the child and children, other than ſuch eldeſt or only ſon, as after 
power, © 


e 1 and in caſe there ſhould be two ſuch children, ſuch two children 


_ Carvive, it children, they ſhould have 20, 00 l.; the ſaid 15, 000 J. and 
_ pliedby him 20, O00 J. to be paid to them reſpectively in ſuch ſhares and pro- 


| memtof the the ſurvivor ſhould by any deed or writing executed in the preſence 
father; and of two witneſſes appoint; and in default of ſuch appointment to 


| eſtate of the 


, 2 caſe the 
father ſhould portion or portions of him, her, or them, ſo dying, or becoming 


appointment. "9 7 


Jeans againſt 


the con- ef of WA, 
KruQion for Ri New 27 


le then Earl. of Lincoln, and. Catherine Pelban, 


term fell into 
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3 . 5 caſe there ſhould be an eldeſt or only ſon of the marriage, who 
CN ve ſhould for the time. being after the death of the ſaid Duke be en- 


tween the ſum 


infant's faid limitations, and alſo one, or more other child or children, then 


the ſum 


'by father and 
con under s mentioned: that is to tay, i in caſe there. ſhould be but. one ſuch 


. child, ſuch only child ſhould have 10,000 J. for his or her portion; 
arged on 


reef ſhould have 15, o00 L.; and in caſe there ſhould be three or more 


ſhould be ap- 
in and to- 


ment of the 


ſabje&Q there - 
tothe e be equally divided among them, ſhare and ſhare alike; and i Was 
any, inou 


ET. of twenty-one years, or become an eldeſt or only ſon, before his 


perſonal portion ſhould be payable, or if any of the daughters ſhould die 4 
father; add under the age of twenty-one and unmarried, as well the original 


ſurvive, it 
mould go and be paid by TRY his 8 Oe. in and towards ſatisfaction Ny his debts, with a imilar 
proviſion as to the refidue: the father ſurviving appointed in favor of another ſon, for valuable conlidera- 
tion as to part: a8 to that the deeree directed payment under the appointment : the reſidue to bepaid into 
Court, with liberty to apply ; in caſe of no application within twelve Oy to be paid according to the 


A decree cannot x be imprached collazrally in 2 another cxale; „ : In / 
| | | An 


an — or: CON for as any fs or- "4 — FOR way ut 4 195. : 4 
ſurvivorihip, mould from time to time, as the ſame ſhould ſo kap- = 23 
pen, go to the ſurvivors or ſurvivor, to be paid at ſuch time and if 

Ssrmove. = 
in ſuch manger as the original portions ; ſo as that in caſe there © nl 
ſhould be but two ſuch ſurviving children, they ſhould have no = 
more.than/1:5,000 /. for their portions, and i in caſe there ſhould be 8 0 
but one ſuch child, he or ſhe ſhould: have no more than 10,00. 5 | 1 I | 0 
| * or * * 1 80 virtue of the truſts Ws 1 term. W is 


* 4 


The ide of — 2 miss was W as W 4 0 \ Earl bh 
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 Yader- an — of . * Geo. a, wi aid 45. chuck e 
called Bedford" Level, was ſold; and the ſum of 70,000 1. being 
the xeſidue of the purchaſe-money after paying off a mortgage, was 
| kid but in the purchaſe of eſtates in the counties of Nottingham 
and Lincoln; which by indentures of leaſe and releaſe, dated the 
th and th of May 1772, were conveyed to the uſe of Henry, 
Duke: of Newcaſtle for life; remainder to truſtees to preſerve con- 
üngent remainders; remainder to truſtees their executors, Cc, for 
_ 4 term of 500 years; remainder: to the uſe of Henry, Earl of 
Lincoln, and che heirs male of bis body; with fimilar remainders 
to Lord Thomas Pelham Clinton and Lord Fobn Pelbam , 
: remainder t to the ach ow of the Duke of. Bens for ever. 


* 
"BR 9 9 of "in term if 500 years were dl to be, that the 

truſtogs ſhould after the death of the Duke of Newca/tſe, or in his 

| life, if be ſhould ſo direct, by ſale or mortgage or by the rents and 

| Profits raiſe the ſum of 15,0007. for the portions of Lord Thomas | 

Pelbam Clinton and Lord John Pelham Clinton ; to be paid to them 
reſpeQively in ſuch ſhares and proportions as Henry, Duke of 
Newcaſtle," ſhould by any deed or writing, executed in the pre- 

ſence of two witneſſes, appoint ; and in default of ſuch appoint- 
went, to. be-equally: divided between them, ſhare and ſhare alike ; 

and it was: provided, chat, if either of them ſhould die under the | ' 

* of 3 . or deco an eldeſt or only fon, and 

Ws entitled 
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* to the freehold of the ume 8 under che lienitation 
of the ſame indenture of ſettlement, before his portion ſhould be 
payable, the ſurvivor. of them ſhould have no more than I9,000 /, 
Tor his N Hy 3 virtue. e of tha, an A he fd. term. 
Wl 3 Earl of Lala (ew 2 ed ak. age eb tmenty-one 
ED i 1772 in conſideration of the Duke of Newco/tle's having agreed 
- .to ſettle his manſion-houſe at. Clumber, upon which he had ex- 
pended upwards of 70,000 /., and other eſtates, for the benefit of 
the Earl of Lincoln and his iſſue male after the deceaſe of the Duke, 
for the reſidence and the farther ſupport of the honors and dignity | 
of the family, Joined the Duke iu ſuffering recoveries of the ſaid 
eſtate; and by indentures of leaſe and releaſe, dated the 1 3th and 
124th of May 1772, tbe recoveries were declared to enure, as to 
the eſtates purchaſed with the ſaid ſum of 50,000/., ſubject to the 

ſaid terms of years and the powers for raiſing the ſaid ſum of 
| 15,0004. for younger children's portions, to the uſe of the Duke 
of Newcaſtle for life; remainder to truſtees to preſerve contingent 
remainders; remainder to the Earl of Lincoln for life; ; remainder | 
to. his. farſt and other ſons in tail male; remainder to the Duke of 
Netvcgſcle i in fee; with a power to the Duke 5 and the 
Earl of Lincoln Jointly iv; NETS: the N 


1 en Fr: leaſe a ak. previous: a the . of 
Henry, Earl of Lincoln, and Lady. Frances Seymour, dated-the 19th 

and 20th of May 177 5, reciting indentures of leaſe and releaſe, 
dated the 73th and 14th of May 1772, declaring the uſes of re- 
coveries, that had been ſuffered, of ſeveral real eſtates in the 
counties of Nottingham, Middle fox, York, Surrey, and Lincoln, it 
was witneſſed, that in conſideration of the intended marriage and 
for other conſiderations Henry, Duke of Newcaſtle, and Henry, 
Earl of Lincoln, in purſuance of the power given by the ſaid in- 
dentures revoked the uſes thereof; and conveyed to truſtees and 
their heirs all the ſaid eſtates, to hold to them and their heirs to the 
ſeveral uſes, intents, and purpoſes, after mentioned: that is to ſay; 
immediately after the marriage, as to certain premiſes in the 
counties of Nottingham and Lincoln to the uſe. of the Duke of 
Nezwcaſile, his heirs and aſſigns for ever; and as to all other the 
Laid real eſtates, ſubject to a term of gg years and a term of 200 
years, the truſts whereof are ſince determined, to the intent, that 


he Counteſs of ine, in Cale ſhe ſhould ſurvive, the Earl of 
Lincoln, 


— * . * ö f 2 OY 8 


coil anlgbe receive an annual ſum of 30000. for hed life, for 
her jointure and in bar of dower; remainder to the uſe of truſtees 
for a term of 800 years for ſecuring that rent- charge; remainder 
to Henry, : Duke of Newcafle, and his aſſigns for life without im- 
peachment of 'waſte ; remainder to truſtees to preſerve conting en 
remainders; remainder to truſtees for a term of 1000 years for fe- 
curing portions for daughters and younger ſons of the ſaid mar- 
nage; as after mentioned; remainder to Henry, Earl of Lincoln, 
and bis aſſigns for life without impeachment of waſte; remainder 

o truſtees to preſerve contingent remainders; remainder to the 
fuſt and other ſons of Heury, Earl of Lincoln, and Frances, Counteſs 
of Lincoln, in tail male; remainder to Lord Thomas Pelham Clin- 
tan for fe, and to his firſt and other ſons in tail male, and to Lord 
| John Pelbam Clinton and his firſt and other ſons, ſucceſſively i in 
the ſame manner; remainder to the uſe of the daughters of the 
Earl of Lincoln ſucceſſively in tail; with divers remainders over, 
and the ultimate remainder to the . heirs of 228777 Duke of 
WA 177 COT. 29454 139% 24s - 


. 85 4 * $ 1 a "OT. 
, | is 5 . y "8 6. © N 
F % ie 
4 * 


"The ks of Pr term . 10 years were Aerlabel to bs 
in the ſeveral events of there being 4 child or children of the 
marriage, an eldeſt ſon and other children, or if there ſhould be 
no ſon, or there being à ſon, he ſhould die under the age of 
wentycone years without leaving any iſſue male of his body, and 
there ſhould be one or more daughter or daughters, then that the 
ſaid truſtees ſhould, after the death of the ſurvivor of Henry, Duke 
of Neweaftle; and Henry, Earl of Lincoln, or during their joint 


lives, if they ſhould jointly ſo direct by any deed or writing, to 


be executed by them, as therein mentioned, or in the lifetime of 
the ſaid Henry, Earl of Lincoln, after the deceaſe of the ſaid Duke 
of Neweafite, in caſe the Earl of Lincoln ſhould ſurvive the Duke, 
and fhiould ſo direct, as therein mentioned, by mortgage or fale 
or other diſpoſition of all or any part of the ſaid hereditaments 
and premiſes compriſed i in the ſaid term of 1000 years, or by « or 
out of the rents, iſſues and profits, thereof, or by : any other ways 
and means, levy and raiſe ſuch monies for the portion and por- 
tions of ſuch child and children, as therein mentioned : that! is to 
| yz in the event of there being an only daughter of the faid 
marriage, and no ſon, who mould become actually entitled, as 
therein mentioned, the ſum of 1 5,000]. for the portion. of ſuch 


only daughter, to be paid to her at ſuch days and times as the 
Vor. IV, ET. 5 * | cy ; | ſaid 
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death of the ſurvivor of the ſaid Henry, Duke of Newcaſtle, and 


child, being a {on, ſhould attain his age of twenty-one years, or 


| | Ne weaſtle and Earl of Lincoln; then and from theneeforth ſuch 
portion. ſhould be conſidered as a veſted intereſt ; 'but the payment 


4 1 2 f ſhould be poſtponed until the end of fix calendar months 


| and Earl of Lincoln; and then che ſaid portion ſhould be paid and 

| payable with intereſt for the ſame at the rate of 41. per cent. 
ber annum from the time of the deceaſe of the ſurvivor of the 
laid Duke of Newcaſile and Earl of Lincoln, unleſs ſuch portion 
| ſhould be raiſed and paid during the joint lives of the ſaid Duke of 


. being to levy and raiſe during the joint lives of the ſaid Duke of 
Neucaſile and Earl of Lincoln, or during the life of the ſurvivor 


of them, if they ſhould ſo direct, by deed.or writing, executed as 


of any part. of . the hereditaments. limited to the truſtees for the 


Portions. thereby provided ſhould become payable, except for the 


raiſing ſuch part or parts of the Portions thereby intended fer 
any younger ſon or ſong, as it might be thought proper to levy 


-- ments for, or otherwiſe for the preferment of or advaneing, any 
Fuch younger ſon or ſons,” purſuant to a power for that purpoſe 


Saſes in Shanterr = 
ſaid Earl af 2 ſhould by any writing, to be executed ag 
therein mentioned, or by his laſt will, ' appoint ; and in default 


of ſuch appointment, to be paid to her at her age of twenty-one 
years, or day of marriage, which would firſt happen after the 


Henry, Earl of- Lincoln; and in the event of there being two or 
more younger children or daughters, to Taiſe ſuch ſums of 
money, and payable in ſuch manner, as therein is mentioned; and 
it was declared, that, in caſe of default ef direction or appoint- 
ment of the ſaid portions, if it ſhould happen, that any ſuch 
being a daughter, ſhould attain her age of twenty- one years, or * 
be married, in the lifetime of the ſurvivor of the ſaid Duke ol 


next after the death of the ſurvivor of the ſaid Duke of Newcaſtle, 


Newegfle and Earl of Lincoln or during the life of the ſurvivor of 
them; which it ſhould be lawful for the truſtees for the time 


therein mentioned; and it was provided, that · no ſale or mortgage 


ſaid term of 1000 years ſhould be made, until ſome one of the 


and raiſe for the Placing out in the world or providing employ- 


therein given to Lord Lincoln by any deed or writing, if he ſhould 


"think fit, to order 50001. to be raiſed. for putting out or placing 
i in the world any younger ſon, notwithſtanding his portion ſhould 


not have become payable: and upon farther. truſt, after the de- 
_ ccale of che ſaid Earl .of. Lincoln to levy and raiſe by all or any of 
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ne in þ hairs. 


the means. 80d ways aforeſaid for the maintenance and den 
of all and every the child and children of the {aid marriage, for 
whom portions were thereby intended to be provided, as afore- 
aid} inthe mean time, until his, her, or their, reſpective portions 


ſhould © become -payable, ſuch yearly ſum and ſums of money, | 
not exceeding the intereſt of ſuch portions, as the' ſaid Earl of 
Lincoln heuld by deed or will to be executed and atteſted, as 


therein mentioned, direct or appoint; or, in default of ſuch dis 


rection or appointment, then ſuch yearly ſum or ſums of money 
as Would be equivalent to what the intereſt of the reſpective 
portions thereby intended for ſuch child and children (were he, 


ſhe, or they, then entitled thereto) would then amount to, at the 


rate of 4 J. per cent. per annum; the ſaid yearly ſums for mainte- 


nager to be paid quartefly on the four uſual feaſt days in the 
year: the firſt payment thereof to be made on ſuch of the ſaid 
feaſt days as ſhould firſt happen after the deceaſe of the ſaid Earl 
of Lincoln; and it was declared, that after the aforeſaid -mainte- 


nance, or ſuch ſeveral ſums as the ſaid Earl of Lincoln ſhould ſo 


think fit to direct or appoint for the maintenance of ſuch younger 
children, as aforeſald, ſhould be raiſed and paid, the reſidue and 
overplus of the rents and profits of the faid premiſes, if any, 
_ ſhould, until the faid Portions ſhould become payable or come 
to be-raiſed, as aforeſaid, be had and received by the perſon or 
perſons, who for the time being ſhould be entitled to the rever- 


don or remainder of the ſaid premiſes expectant on the deter- 
mination of the ſaid term of 1000 years for his, her, and their, 


own uſe and benefit; and it was provided, that there ſhould not 
| be: raiſed for the portion of any one child by reaſon of ſurvi- 


Ciinron 
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 SEYMOUR, 


vorſhip or upon any other account any ſum or ſums of money, . 


that would i in the whole exceed the principal ſum ol 1 000. 


The ſettlement an a Fort, tha it mould be lawful 
for the ſaid Henry, Duke of Newcaſtle, and Henry, Earl of 
| Lincoln, by deed or writing, to be executed by them i in the pre- 


1 


{ence of do witneſſes, to charge all or any part of the ſaid 


ellates with any ſum or ſums of money not exceeding in the 


Whole the ſum of 30, oO. with intereſt to be paid to ſuch 
perſon or perſons, and for ſuch intents and purpoſes as the faid 


Duke of Neweaftle and Earl of Lincoln ſhould think fit; or 


"Otherwiſe to borrow and take up any ſum or ſums of money, 
. 5 rad n of 300 85 and, to ſecure the ſame, 
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th dener was * * as 3 wh 3 e of the 


Duke of Neweafile, and the Earl and Counteſs of Lincoln to (ell all 
or a9: pan of Ahe, ſettled Ane pad to inveſt. mo: * po 


5 jel ſana ae or 25 near eee, as goo Ad refs parties and? Other 


ſaid. 16, 0091, ſhould. be raiſed and 4 54. 


ontingencies would, admit ; ; and in the mean time to lay out the 
money | in government or real ſecurities, and to apply the intereſt 
and dividends | in ſuch manner as the rents and profits of the lands 
to by, Pfaff. , in caſe _ purchaſes made ert 


fi Fa <> 
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dachten Lady Catherine Palbage Ges... 5 


* deed: — Iu; then 14th of Septe the m. the Duke of 
Newwath and the Earl of Lincoln | in purſuance of the power in 
the indentures of May 1775, and in conſideration of the ſum of 
14,000 J. paid to them by Richard. Henry, Alexander Bennett, 


charged all the eſtates in the county of Nottingham with payment 


0 of the ſaid 14.000 J. and intereſt; and for better ſecuring; the ſame 
a granted the premiſes ſo charged to Bennett, to hold to him, his 
executors, De. for Aa term of 00 years; and 1 mm Farther. 'EXCCU= 


tion of their power the Duke of Newcaſile and the Earl of Lincoln 


charged all the ſaid eſtates compriſed. i in the ſaid ſettlement with 


and for the raiſing and paying to them, their executors, admini- 


ſtrators or aſſigns, the full ſum of 16, 00 l., with intereſt at the 


rate of 4 per cent. from the date of the oo. indenture until the 


5 1 7 2 
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By another deed poll, of the ft” FO it was l 


| e. and agreed, by and between the Duke of Newcefile and 


| the Earl of Lincoln, that the ſaid ſum of 


16, 000 J., when raiſed 


: purſuant 4 to the laſt-mentioned deed. poll, Jhould,1 in eaſe the Earl 


of Lincoln ſhould happen to ſurvive the Duke of :Newen/te,. go 


5 and be paid, g and diſpoſed of, by the ſaid Earl of Lincoln, 


his executors or adminiſtrators, in and towards payment of the 


debts of the ſaid Duke of Newrafile; and, ſubject thereto, the 
reſidue of the faid ſum of 16,0004; and intereſt, if any, ſhould 


80 * be conſidered as 4; park of the era * af the ſaid 
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ſaid "pos J. pH e n 10 hes 


of the debts of him, the ſaid Duke of 


any joint appointment of the time, when the portions- 9 0 
be payable?” nor had Lord Lincoln executed a any appointment 


of a yearly ſum of money for maintenance and education: but ; 
the Duke of "Newegfle after the death | of his 1 the Earl 5 f 


Ai e 


Lincoln paid to the | Counteſs | Dowager of Lincoln the yearly 
um of 4000, for the maintenance and education of ber daugh: 


ter; 3. and No. ather ſum was paid by the Duke! in relpe& of inte- 


| 100 of her r portion o of. 1 1999 under the e of I 77 5. t 


115 19 } bs | it; 


"The : Duke of of Newegte made 7 no appointment Ae the lives | 
of Lord. Lincoln and his ſon, as to. the portions of Lord Thomas | 


Nee e and Lord Topo, Pelham Clinton, 


Ts 


55 3 3 he bin of 3 1750 SH Duke 


9 Newcaflle, under the truſt. term of 500 years in the ſettlement 
of 1744; and the 48 of Parliament, 29 Geo. 2. appointed, that . 
A part of the ſum of 15, ooo l. therein mentioned, ſhould | 


be raiſed aud paid for the uſe and benefit of Lord Jahn Pelbum 
Clinton; which ſum Was raiſed 105 a mongage. of the term, and 
1 e eee 4314-1 N 970 . 
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hos A decree, FF on che 1 of e 5 upon che bin 


> the Duke of Newcaſtle and Lord Thoma- Pelbam Clinton againſt 


the truſtees of the term under the ſettlement of 1744 and the 
Ad of Parliament i it was decreed, that the ſum of 10, l., the 
remainder of the faid ſum of 15,000 l., ſhould be raiſed by fale 


* Rl Mattie 


Duke, his executors or adminiſtrators, in and towards ſatisfaction 
Newcaſtle; and, ſubjeck to 
a e ae s hst the räüu-ef- the Hb 
16000 J. and intereſt, if any, ſhould go and be conſidered as 
n — 9 your dt Duke off, Neg. | 
CNS YN SON 9 "kg 
N Earl of ay died 1 e upon the 18th of O- 
ber: 17785 leaving the Counteſs of Lincoln, Lord Clintor;; and Lady 
Catherine| Pelham Clinton," ſurviving. Lord Clinton died upon the 
16th of September 1779, an infant under the age of two years: 
The Duke of Newcafle and the Earl of-Zintoln hid not executed 
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full, ample, and beneficial, manner to all i intents and purpoſes as 


8 h F n. 35 
4 of, 3004. J. ang, g,gool. were e to _—_— of * 


5 Henry, Duke of ; Newcaſtle, Was then become entitled to the ſaid 
ſum of 16, 000 5 the reſidue of the ſum. of 30,000 /. charged 


miſes, it is witneſſed, that in conſideration of the ſum of 14.900. 
to the Duke of Nevwcaftle then paid by Lord Jobn Pelbam Clinton, 


Equity; to have, receive; and take, the fame to and for the ſole | 
and abſolute uſe and benefit of the ſaid Lord John Pelham Clin- 


0 for more effectually ſecuring the payment of the faid 16,000. 
to Lord Fobu Pelham Clinton, his executors, &c, empowered him 
and them tq uſe all ſuch means, as he and they ſhould be adviſed, 


for raiſing the ſaid ſum, and to make uſe of the name of the ſaid 


acknowledged to have received of Lord John Pelham Clinton | the 


mot 185 el breites compiiſed in che term . 
and be. paid into the Bank; 2 an NI A 1 0 fun ws Was: 
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By .deed- poll, ob the-6th of May 1780, the Duke. t Mow 
caſtle directed and appointed, that 1009/4; part of the ſaid ſum 
of 10,000. ſhould be paid to Lord Thomas Pelham Clinton; 
and: that 9, 900 l, the Wen n be 1 88 to ond 


i 8 4 4 * * „* 1 
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m Clintan and Lord John Palbam Clinton thoſe ſums | 


ointment. of che Sch af e, Nin 
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By indentures, dated, the, 22th+ of May, 1900 n reciting, "that 


e 


upon the <ftates compriſed 1 in the ſettlement of 1775, and all the 
right and intereſt therein, charged upon the faid eſtates and pre- 


and of the love and affection, which the Duke bore his ſaid ſon, 
the Duke aſſigned to Lord Fobn Pelham Clinton, his executors, 
adminiſtrators, and aſſigns, the ſaid ſum of 16,000 1. and all his 
right, title, and intereſt, therein and chereto either at Law or in 


ton, his executors, adminiſtrators, and affigns, for ever, in as 


he, the ſaid Duke, might or could have had and enjoyed the 
fame, in caſe this indentüre had abt deen made; and the Duke 


Duke, his executors or adminiſtrators, if neceſſary for that pur- 
Poſe; and the Duke by a receipt indorſed upon the ſaid indenture 
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in Ehancery, 
_—_ ul Petham Clinton by his will, dated the 25th of „ 


tember 3987, after directing, that his debts ſhould be immediately — | 
paid out of the 16, ooo 1, wrhich he was poſſeſſed of as a yoling Ctixton 


.. 
er brother's fortune) and giving a legsey of 200 L, to be paid out 


of the Haid 16, 000 J. gave to his niece Catherine Pelham Clinton 5 2 
all the rest, veſidue, and remainder, of his perſonal eſtate and _ 
effects e kat vature or Kind foever and whereſoever; and.he 
ordered, that his ſald niece ſhould not receive any uſe or beueßt 
from that his legacy until the day of her marriage, or when ſhe 
had: attained the-age of twenty-one years; and at either of thoſe 
petiods he ordered that ſhe *. AG the whole value' from 
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en D Duke of f Neweatle, died upon the 24 af ene roo. 
leaving Lord Thomas Pelham Clinton, his 8 ſon e ; 9 22 
TO Ne of e | 105 l | 

My Duke a 1 1 upon PR ſettled it | 
aud continued in poſſeſſion till his death upon the 18th of May 
17953. leaving Henry Pelbam Pelbam. 1 9 88 Duke of Newgt 
his ae . * heir at law. 1 39 ro | 

\ The 3 t of iſs "Fe of 144 was paid hi * Duke = 
of Newcaſtle, and his executors to the executors of Lord Fobw = 1 
Fulbam Clinton; which having been laid out from time to time, = 0 


8 


with the accumulated dividends, produced the ſum of 1 Ts 00, 
3 3 fer cent. ae ank ae * 

3 Catberiar Pelham Clinton, - 1 1 the age of | 
' Twenty-one. years upon the 6th. of April 1797, filed the bill; pray- 
ig, that the defendants Frances, Counteſs of Lincoln, and Martin 
Mie, the executors of Lord John Pelbam Clinton, may be 
decreed to. transfer to the plaintiff the ſaid 11, 100 J. Bank 
\ Annuities, and to pay 421. 2.5, $4,,.4 balance of caſh in their 
. being the clear reſidue of the perſonal eſtate of Lord Jobn 
_ Pelbam Clinton; that an account may be taken of what is due 
to, the plaintiff i in reſpect of the ſaid ſum of 16,0001. and intereſt 
is the ! and Wet what ſhall arne due in reſpect thereof 


14 1 may 


1799 · 
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Clin ron 


. 


Ser nov. 


te limitations thereof, and in eaſe and exoneration of the other 
charges and incumbrances affecting his eſtates; and the defendant 


ſhall appear to be due to the plaintiff by ſale or mortgage c of the 
| ſaid: e bd OE e W 


chat he believes; the ſum of 14,900. che conſideration money 


of mortgage, and which is now a ſubſiſting charge upon part 
| of the eſtates of the defendant; and which Lord Fohn Pelham 


of iNewcoftle; though the defendant ſubmits, -. that Lord Jobn 


more ought to have been raiſed for bis e thin 1 9800 ouly. 
; very heavy incumbrances, Henry, late Earl of Lincoln; was induced 


nänts and agreements in the deed poll of the 14th of September 


application thereof; and that Lord Joh Pelbam Clinton was 
bound to hayę ſeen, that the ſaid 14;9007. was applied purſuant to 
the covenant in the ſaid deed'in payment of the debts of Henry, 


mitted to be received by, Henry, Duke of Nezwcaſtle, and was ap- 
plied by him to his own private purpoſes, and not in payment of 
| the * 0 by him, or in exoneration n' of any of the charges 


| Caſes in Chanterv. 
may be raiſed by ſale or mortgage, and paid to the plaintiff; and 
that an account may be taken of what is due to the plaintiff in re. 
ſpect of the ſaid portion of 13, 000. and the intereſt of the ſame 
from the death of Henty, late Earl of Lincoln, her father; and that 
the defendants Lord Robert Seymour aud Lord Grandſon, the 
truſtees of che term of 1000; years, may be directed to raiſe whit 
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The ubcilane, bebe Duke of Neale; by: 7 his FO 0 


in the indentures of the 12th of May 1780 mentioned to have 
been paid by Lord Jobn Pelham Clinton to Henry, Duke of New- 


caſtle, if paid, was the money, Which had been raiſed by way 


Clinton claimed as his portion as one of the ſons of the ſaid Duke 


Pelbam Clinton was not entitled to any greater ſum, and tha: no 
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8 The anſwer Wer fared, that, PLE PM aft being wicker 


to join in executing the power for charging the ſaid eſtates with 
16,0201. from the confidence he had in conſequence of the cove- 


1978, that the whole of the ſaid 16, o00 J. would be faithfully ap- 
plied to the diſcharge” of the debts of Henry, Duke of Newcaftle, 
for the benefit of the perſons: entitled to the ſaid eſtates under 


therefore ſubmits, that it was incumbent upon the perſon advancing 
the ſaid 16,0007, upon the credit of the ſaid charge to ſee to the 


late Duke of Newcaſtle : but the defendant" is informed and be- 
leves,- that the whole of the ſaid 14,9007. was paid to, or per- 


upon 


— 


pill, that the ſame or any part thereof never was paid to the Duke 
of Neweaftle, or applied in the payment of his debts; and therefore 
the defendant ſubmits, that the faid 16,000 J. or any part thereof 
ought not now to be raiſed or paid to the plaintiff, . or the de- 
fendant's eſtates to be ſabjeed "in any manner therets': but in 


caſe the Court ſhall be of opinion, that any part thereof ought to 


be raiſed and paid to the plaintiff, the defendant ſubmits, that 
only 1050 J. -ought to be raiſed or * under the indentures of 
* _ and 42885 of N e % | 


- "That er; 8 Kated, 9 . ths. * of. 1 $9 of 
was directed to be raiſed by the decree made. upon the 10th. of. 


March 1780, and though Thomas, late Duke of Newca/te, was a 
party to the ſuit, yet the defendant is adviſed and believes, the 


queſtion, whether. the whole of the aid 15,0001, ; ought to be 


raiſed under t the then exiſting. circumſtances of the family, or only 
10,0008. . thereof, Was. not raiſed. or agitated; but that ſuit Was 
inſtituted merely to have the directions of the Court as to mort- 
gaging the term of 500. years inſtead of a term of of 600 years; 


and the ſuit was merely, amicable. Thomas, late Duke of Neo- 
caftle, was at that time become the eldeſt ſon, and was: entitled tothe 


immediate freehold of the ſaid eſtates expectant upon the deceaſe of 


his father, and did ſo become an eldeſt ſon, before any part of his 


portion became payable; and there being only one other child, vis. 
Lord Fabn Pelham Clinton, 1 no more ought - to have been raiſed for 
his. portion chan 10,0001. in the whole under the truſts of the 
indentures of 1744 and the gth and gth of May 1772; and the 
defendant ſubmits, that the ſaid decree is erroneous, and intends 
to inſtitute a ſuit for the purpoſe. of being relieved from the ſame; 
and that the plaintiff ought, not to avail herſelf of the decree in the 
6 "oi )))) 50) 0 Loy gd an gu 22t0 on 


As to 5 in 77 I PERS a = the leulement of 17754 
the anſwer ſubmitted, that no intereſt accrued thereon antecedent 
to the death of Henry, Duke of Newcofile; and that 7] homas, Duke 
of Newweaſile, was bound to keep down ſach intereſt from that 
time until his death; and the eſtates are not chargeable with any 
Uitereſt 1 in pan thereof. er to 8 5 of vo, 179 8 


upon oth Yaid Mates; 1 as to — becken part of che aid ' 
46,0000., 1 it appears upon the face of the ſaid deed poll and the 
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Ces in-Chans ww; 
1799. The e the executors of. Thomas, late Duke of 3 
— able, by their anſwer ſtated, that Lord Jobn Pelham Clinton 
Cin ron 
. having received the ſaid ſums of 5000 l. and go 4, in purſuance 
of the appointment of Henry, late Duke of Newcaſtle, advanced 
thoſe ſums to the Duke; and they made up the ſum of 14.900 J, 
mentioned in the indentures of the 12th of May 1780 as the con- 
ſideration paid by Lord 1 Felban Clinton for the * of 
chen of e N e 
5 
-They inſiſted, that as n 1 hs Henry; la 5 Duke: of 
Newcaſile, of the portion of 1 5,000. under the indentures of 1744 
and the 8th and gth of May 1772 were illuſory and void ; and the 
ſum of 15,0007. ought therefore to have been equally divided be- 
tween 7. bomas, late Duke of Nezwcafile, and Lord ”_ Pelbam 
2 for 29 88 5 . a * W e as 
The Aitebhabtr e Ritcd, that they Kal [BF informed, 20d 
believe, that, though 7 homas, late Duke of Newcaftle, did no minally 5 
join in the petition for the payment of the 10,00“. in fact the pe- 
tition Was entirely conducted by Fohn Jackſon, agent to Henry, late 
Duke of Newcaftle, and to Lord Fohn Pelham Clinton; and as Thomas, 
late Duke of Newcafile, did not conſult any profeſſional man, and 
was totally ignorant of his right under the ſettlement of 1744, and 
permitted his name to be uſed from an apprehenſion of diſobliging 
his father, and from the perſuaſion; that he and Lord Jobn Pelbam 
Clinton would do what was right, therefore the circumſtance of 
his joining ought not to prejudice his right to conteſt the validity 
of the appointment 3. and as Lord John Pelham Clinton received 
_ 74007.” more than his fair proportion of the ſaid 1 5,000/., and 
the money ſo received by him formed the pecuniary conſideration | 
mentioned in the aſſignment of the 16,0007., the defendants inſiſt, 
that 1 in caſe the Court ſhall direct the 16,000 J. to be raiſed, the 
ſame ought not to be paid to the plaintiff, but 7400 J. ought to 
be paid thereout to the defendants, as ſurviving executors of 
Thomas, late Duke of Newcaſlle, together with all the intereſt ac- 
crued in reſpe& thereof from the 6th of Moy 17803 and the 
reſidue 5 ought to be 12 to the plaintiff, 
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ſpect to the "I: of maintenance Under the ſettlement of 197 8 
there is a clear intention to provide maintenance for younger 
children, though they were not entitled to the capital, nor to in- 
tereſt, qua intereſt, of the capital, till the death of the ſurvivor of 
the Duke of Newcaſtle and Lord Lincoln. Care was taken to 


Newcaſtle from that payment in his life: but it could not be the 


be left deſtitute of any proviſion for her maintenance, b unleſs the 


Duke, 3 Wis Aur u . 2 0 to deed her from that 
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made it the perſonal eſtate of the Duke 3 and therefore he could 
diiſpoſe of it, as he pleaſed.” Lord Jobn Pelham Clinton advancing 


that ſum at leaſt. But, beyond: that, the real meaning was to give 


gain for the benefit of Lord Lincoln; which is a mere conjecture 
from the extraordinary words of the deed. It is a gift by two 
perſons having a right to give, as they thought proper. "They! had 
the abſolute intereſt; not deſtined to any particular purpoſe. The 
deed, however inaccurately expreſſed, amounts to nothing more 
than an appointment in favor of the Duke of Newcaſtle generally. 
It is aid,” the Duke died inſolvent, and therefore his creditors have 
an intereſt. © What ſuit could they have inftituted? The Court 
could not regard one ſet of creditors more than another. Lord 
Jobn Pelham Clinton was a creditor by ſpecialty, a creditor under the 
ſettlement, ard in reſpect of natural love and affection, and a ſub- 
lifting creditor at the time. What prior claim has any other cre- 
ditor? He was unqueſtionably a fair creditor, | He purchaſed the 
charge by the 14,900 J. Love and affection i is an unimpeachable 
c . to Sa 4 the W word TY: kg 

* Solicitor e 5 2554 Mr 7. Se and Mr. $ utton, yo the 
Ae the. Duke of Newcaſite.—As to the claim in reſpect of 
maintenance, it cannot be'imputed as the intention, that the eldeſt ſon 
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poſtpone the payment of the principal, merely to eaſe the Duke of 0 


intention, that in the event, that has happened, the plaintiff 9 as 4 
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© competent. to the Duke of Newcaftle/and Lord Lincoln to raiſe chit 
ſum for any purpoſe. - The purpoſe; for which they did raiſe it, 
the ſum of 14,9007. to the Duke was a creditor to the extent of 


that ſum of 16, o00l. ſubſtantially to the Duke of Newcaftle, to go 
in payment of his debts generally. There is nothing like a bar- 
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Duke, only if he ſhould ſo direct. The parties could not have ſo 
Inconſiſtent an intention as that imputed to che ſubſequent words 
words, taken ſingly. Other parts of the ſettlement” prove this. 


dbat they ſhould be paid with intereſt at the rate of 4 per cent. 


| intereſt paid in the lifetime of either. The ſame inference ariſes 


it could not be raiſed by ſale or mortgage. Beſides that, what 


this, young lady. It is impoſſible to ſuppoſe, theſe quarterly 


wait for n portjons; that fk nat fon Would hives: the eſtate 
charged with .20,000/: inſtead, of 15, ooo, which might be the 
effect of the accumulation. It cannot be ſuppoſed, that che inten- 
tion was to enable Lord Lincoln to charge the eſtate of his father 
without his conſent i in favor of Bis own younger children. That 
would be a monſtrous Propoſition, and would require clear words, 
The governing words after the death of the ſurvivor import the 
contrary. Thoſe words govern the whole declaration of truſt, 
and the power of appointment given to Lord Liaculn. The 
truſtees Had no power in the life of the Duke to do any thing, 
unleſs directed by the Duke. The firſt declaration, enabling the 
truſtees to act at all, limits their power to acting in the life of the 


What i is ſaid as to the intereſt i in'the clauſe- giving. veſted intereſts 
in; the portions upon attainment of the age of twenty-one, or 
marriage of daughters, in the life of the ſurvivor of the Duke of 
| Newcgfile or Lord Lincoln, but poſtponing che payment till fix 
months aſter the death of the ſurvivor, is deciſive. Upon the 


plaintiff's conſtruction what neceſſity was there for a direction, 


from the death of the ſurvivor? From the next clauſe alſo it is 
clearly not intended, that without a joint appointment during 
their joint lives or the ſeparate appointment of the ſurvivor after 
the deceaſe of. the other theſe; portions ſhould. be raiſed, or any 


from the proviſion, that no fale or mortgage ſhould be made, until 
_ ſome, of the, portions. 1 thould become. payable, except for the ad- 
vancement of the younger ſons. . How: were the truſtees to raiſe 
the maintenance? . Firſt, the term was not veſted in them: 
Secondly, the power to raiſe the portions is confined to the: period 
after the death of the Duke of Newcaſtle, unleſs. he fliall direct it 
10 be raiſed | in his life. It is alſo provided, that no ſale or mort- 
gage! ſhall be made, until ſome of the portions ſhall become payable, 
except for the advancement above - mentioned. It is clear then, 


Propoſition. is ſo monſtrous as that theſe truſtees were to make 
Aa, mortgage every quarter-day, in order to raiſe: an income for 


dec for ber maintenance, were to be Taiſed at 
| 9 | © -,,” once 


once ** hi "Wm of: eh Duke, wiher's ſhe bad "oy 1 6h as it vis 
aid, deſtitute for ſixteen years, and at a time, when ſhe might 
have been dead. From the direction, that the reſidue and over- 
plus of the rents and profits beyond the maintenance ſhould 'be 
received by the perſon, who for the time being ſhould be entitled to 

the reverſion or remainder of the premiſes expectant on the deter- 
mination of the term, though the ſettlement is not correctly drawn, 
it is evident, they adverted to the time, when the term ſhould 
come into poſſeſſion, and the maintenance could be raiſed out of 
the rents and profits, the natural fund for maintenance, and it 

was not intended to be raiſed out of the reverſion. The Duke of 
Newcaſtle was not the perſon entitled to the reverſion or remainder 
expectant upon the determination of the term; his eſtate for life 
being prior to the term. Clearly therefore that clauſe could not 
apply to any thing to happen during the Duke's life. The plain- 
üs oonſtruction is inconſiſtent with every part of the ſettlement. 
The true meaning was, that the Duke's eſtate: ſhould remain un- 
diſturbed, except ſo far as it is expreſsly charged by the ſettlement, 
or as he ſhould e charge it by directing the portions to 
be raiſed during his life. The proviſion for the younger children 
during the life of the Du ike! was left to his geteroſity and the large 


proviſion made for Lady Lincoln ; and the allowance made by the 
D was wonligerable.” wage Kata ow 1 r 3 
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The « effect of e the mee Aim will be to give her a 
charge upon the inheritance of 25,0007. inſtead of 1 $5,000 J. even 
without intereſt; and it might have been much increaſed, if the 
Duke had lived longer. But if every quarter the truſtees had made 
a2 mortgage for 1 50 J. it muſt have been with intereſt, at ſuch 
rate of intereſt as they could have procured it at. They could not 
have got ſuch a ſum, if at all, upom a reverſionary term, at a diſ- 
tant period, at a leſs rate of intereſt than 5 Per cent. They muſt 
alſg haxe charged the coſts of each mortgage. The mortgagees 
might have filed a bill to forecloſe; and if the Court would en- 

large the time for r. emption, they would direct an account, and 
turn inteveſt inte principal, The conſequence is, the property 
would have been-ruined:- This is a large eſtate: but if it was the 
cale-of a private family, the eldeſt ſon might have nothing, and 
_ the younger children by the accumulating charge run away with 
the Whole eſtate; and a younger! ſon become an eldeſt would loſe 
his proviſion, and have nothing. The inconvenience to the 
Vor. IV. . 6A I 


__ plaintiff f is not a to 3 on . en ade The adeſt fon 
| . would have been in the ſame ſituation, depending equally upon the 
n Duke for his maintenance. From the inaccuracy of the ſettlement 
© throughout i it is not a, greater ſtrain to hold, that this proviſion wag 
to take effect only in caſe of the death of the Duke of Neteraſtle in 
the life of Lord Lincoln, than the Court will be Ma to > make 
e other bern of the ſettlement. | : 
—_ - There is ja" to 4 0 MRS to o.reaify this "Th the 
1 85 f head of miſtake in miſplacing the term, as in: Nvedaile v. Hal Menn, | 
5 5 2 F. Will. 151, where the term: for raiſing portions was put after 
Et the cſtate-tail to the ſons, plaialy contrary to the intention. There 
is no iaſtance of a mortgage or ſale for maintenance. There are 
ſome few caſes, not late caſes, in which the portion itſelf has been 
raiſed i in the life of the anceſtor with great reluctance. Lord Mac- 
cles eld ſtrained much againſt ſuch a conſtruction in Butler v. Dun- 


comb, 1 H. Will. 448, Hier point v. Lord Cbeney, 1 H. Will. 8 
Hes. lp oz 3 and ee v. eee 2 P. Wi . 93+ (a). 
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Ys "The next cates he of. difficulty... The deed of . © of 
September 1778 clearly demonſtrates. an intention on the part of 
Lord Lincoln to make a bargain; and ſhews, he did not mean to 
give this ſum. of 16,000 /. as a pure and abſolute gift to his father. 
If that was the intention, what poſſible reaſon could there be for the 
ſecond deed executed upon the ſame day? Every proviſion of that 
inſtrument makes it leſs elear, that it was intended as an abſolute 
gift to the Duke. The language is not that of pure gift, but of 
covenant and con- ition. The words debts of the Duke of News- 

_ caſtle”, muſt have ſome meaning. . It is difficult to ſay, what ſpe · 

cific: debts, of the Duke were to be diſcharged out of this money: 

but i it is clear, ſome debts were to be diſcharged. There are my | 

two. kinds: debts. affecting the eſtate, and mere perſonal debts, to 

| be recovered by action, though the repreſentative may have a naht 

ä againſt the eſtate to be reimburſed. Another conſideration is, 
tet the Duke being tenant for life ſubject to charges, which with 

_ _ to his, receipt of the rents and profits might be conſidered 
as his debts, though to be again recovered: over againſt the eſtate, 
thoſe words might be uſed with regard to that deſcription of debts. 
Ie; was ny: not the 1 ane chat this: 990 of es, and in- 
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1 3 * 3 raiſe; Gs IN looks to 2 p 
ſition to have effect at the death of the one or the other of them, 
not in tlie life of both. It muſt therefore have been the intention 
of Lord Lincoln to make ſome bargain, which he conceived would 
be beneficial-to- himſelf, or thoſe, who might claim after him. 


At the date of that inſtrument it was known, that Lord Lincoln | : 


could not live long. The appointments were a mere contrivance! 
10 give the money to the Duke. If the Duke had made a gift of 
the 16,000 U, it could not have been retained againſt his er 


The: . e claims 1 iow of this 5 gh a8 4 ee e 
| X 4 . If; 8 111 3 5 "4 * | 955 1 5 pf 75 by 


© Sigel a as to We d of. _ fainily 0 Stich ben 
1 the 8 of the . both _ _ eee mee throw: 

i ei in ek — Rr to {hs dam e a n 
claiming under this charge claims under the execution of a power, 
protected by all the conſiderations of the ſettlement, by which that 
power was given. It is a fallacy therefore to ſay, the plaintiff 
claims 1 1000. of this money as a volunteer. The conſideration to 
be looked 0 is not that ariſing out of the immediate act of charging. 
There is no room for any imputation of fraud. It was perfectly 
competent to Lord Lincoln to concur or to refrain from concurrin "= 
in the charge of 16,00. 4, and to lay, for what purpoſe it ſhou!d be 
raiſed and what he has ſaid amounts to giving it.to the Duke as a 
part of his. petſonal eſtate. What is there in the deed to confine 
the word debts”; ſo as to make it incompetent to the Duke to 
pay creditors” of any kind? Neither his executors nor deviſees 
could defeat that voluntary gift by the Duke, even in favor of 
. creditors, until it ſhould be ſeen, whether the perſonal and real 
eſtates of the Duke would be ſufficient for his debts. If they are 
ſufficient, even conſidering the plaintiff” as a volunteer, perſons 
 daiming\wnder he will are equally volunteers, and therefore can- 
not diſturb the act. Primd facie this ſum ee, to the e 
1 8 N ik TG, at her = 5 
N Mn r reſp Qt to 1 th point, noni to mt FUR of the * 
of the term, which relates to raiſing a ſum of money for mainte- 
nance-and-education, without connecting it in conſtruction with 
the context, it is impoſſible there can be any doubt. The doubt 
wiles 8 5 * wih Ae" context; An then the queſtion. 
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| * of both, that they ſhould 


. 4 Pi” words of the ſettlement to be preſſed upon theſe argu- 
ments, ariſing only from the inconvenience of mortgaging, to lay, 
they would have refuſed to raile this maititenance; by that mode, 


þ-- arp was meant to be affected boy the $i and inac- 
_ curate expreſſions of the reſt of the ſettlement. - In the former Part 
of the ſetilement they looked to two con 
the Duke of Nex 
death of the Earl in the life! of the Duke 


mediately preceding they come to conſider, what is to be done 
e the younger children of Lord Lincoln immediately aſter his 


Pes to N nee _ before in their: * that me | 


teels 3 in the reverſion would have been a conſiderable Intereſt, 
capable of being uſed as a proviſion for maintenance; and it is not 
ſo violent a preſumption, that ſome care would have been taken 
of che eldeſt ſon as that due care 1085 have been * of four- 


teen or fiſteen ate children. r 
” I 
” : 4 Fd * 72 , 2 
75 AS * „ N N . \ Is. ; £7 7 J Nw; . f 7 "PW . & * 
nnn aaatt es wat res! | 


| Rite but ſuch e ſum and a of, money, not exceeding 


What the intereſt of. the 1 eſpeckive portions. thereby intended for 


1 Duke $: 54A 


- Fonda mortgages, Ge. | That was, not the inte ation... The 


Plain GECIAT. TY can be a 1 
n e. claiming a; ſublaftence! oy! amen; which muſt at 


ingencies 3: the death of 
weaſtle in the life of the Earl of Lincoln, and the 
. Having diſtinguiſhed 
geneles in the * of the ſettlement im. 


between thoſe two conti 


It is impoſſible, if they meant this money to be paid after 

waive the repetition of that 
ſentence occurring in the part immediately preceding, and ſhould 
expreſs the contingency of the death of the Earl only, without 


en in ther Gems; Sw ation: 1 5 Nan pans bode; Hh 


intereſt, as as Lord Lincoln ſhould appoint; or, in, default of ap- 


: pointment,. ſuch, yearly. ſum, or ſums ag th be equivalent to 


ſuch child, A xd. children (were he, ſhe, or they, then entitled 

thereto), would then amount to at the rate of 4 ber cent. The 
m is at any. rate miſplaced. 1t would. have been prior to the 
te for life, if the ſettlement, had been drawn with ſtrict 
TD hat would have. avoided. all, the argument about the 


; cliate for lite may juſt ; as well give way upon the manifeſt inten- 
tion AS the. eſtate-tail i In the caſe cited. * IS the Court agaioſt the 


and thereby have plunged fourteen or fifteen children into diſtreſs; 
* alter the deceaſe of their father they are Camas entitled 


7 to 


, 


| and inen dropping one of them. Will the Court! 
at -alideventsViniacourats, the truſt term being _— WR "=, 


daun em — | 


in flue in a. 


eee c 


contend 


aue ac he ſhould appoint, not 
exceedi est of heit portions; or, in default of n 
ment, as would be egutenlebt 8 the intereſt; the ſettlement ad- 
verting to the two contingencies in the part immediately preceding, 


a did by ine expreſs woldz, or control tem b) 


f enim nod act; ana 
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e win 4:6 166 ee , tile nien 10 | 
5 validity of. the: appointments, made by. 
weg lle between his-ſons under the ſettlement, 0 
7 6 .i The, Attorney Gener al having obſerved; f 


1 he denen Or 


1744, Ma — 7 e 
that the doctrine as to illuſory. (2) appointments ſtands upon no 


Fas 
£35 Ie. Þ 


ground, more. Fo than, the opinion of the Judge of the day, 
who is to 28 So ſuch a queſtion, was ſtopped by the Maſter of 


Eb #4 PLES! 


the Roll lla; wh 0 dec eclared, he muſt at .Prgſeng take the decree to. 


be rig tht ; : and could not enter into that « ueſtic 
in b ſolemn wa ; 
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clear, tlie portions themſelve 


either of the Duke of 


death of the ſurvivor. of both the Duke and Lord Lincoln; and 
were to ea 
the ſurvivor, ind from that time only. The plaintiff eannot 
: "that if” ſhe had attained che age of twenty- one, or been 
married, in the life” of the Duke of ' Nexcaftle, the could have 
brought à bill to have her portion raiſed. Upon the power 
given to Lord Linton to direct 5000 J. to be raiſed for advancing 


in the world any” younger for I defire it to be obſerved, * that 
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y intereſt at the Tate of 4 Per cent. from the death of 


*. 


. 5 


March g. 
les could not be raiſed during the lives 
2 eff or Lord Lincoln, except, in the : 
oth” being alive, with" the conſent of both, or, in the 
event of Lord Lincoln's furviritg the Duke, with the conſent of 
ord Lincoln: otherwiſe they! were to become veſted intereſts in 
the ſons at the age of twenty-one and in the daughters at that age 
or upon marriage; but not to be payable till ſix months after the 


4 * * 
D N * 4 0 a 
89 N 4 8 g ee Op er , L p 
2 8 N 5 — 7 Nets \ 
<4 by 6 þ 2 
LY EET TNT / rr arm ye — 
2 rat a. 


9 . 8 9 4 © id * 2 „ tw - v — — hg * C 2 _ 
. : 7 " * : i 3 Z » * 44 n * 15 l 2 . 1 2 
— . 4 # . "25 23 3 o Y NF 4 
4 2 . may F _ . ? 8 _ 7 - Fi Þ : - 2 3 * W - 
- 4 i * 5 Pi - a . . wa 7 * — bY - 7 bs * 8 # 13 * wo No 
; : by * PF a : : %. > 8 * * — 4 nr N Sr 1 J 
- 4 : - 3 Kelty oe 0 4 
3 5 . . 2 fe . — ww — - —— — pat — - — — — — —— 
— — A c - \ Ow 
r 5 0 — — — — — — — — — — — — — * — - —— he El — — — L - S 
— — r * 5 — « 
5 hs be = by T > 2 —— _ = — — - — Ä - — 
4 0 === — CE oc. x. — 2 — 1 - > . * 7 — K : ; - 8 
— menace dn _ LM _— 2 42 — — _ _- — — — : „ — — 3 — —— 42 
— — — * A p — . _——— — — — — {a 3 Wn F = 
x 2 2 5 — 5 4 — — — — — 4 ——_ — — I i C 2 = o 


Tn Cn 


— =y "I" —— — 
1 z.ü— «⅛ õ—ꝙVWW3u“ . — 


— = — = 4 4 
r Q — 


* 8 
t e, 
d 7 * 
— „ 
E \ 
* — 


"x 
% 


9 
8 F 
7 
3 - 2 
* « * 1 
* - 4 
Fu l 


2. 


Ceres 
neu.. 


| 


dem el de Duke-of Newegftle,.; Hitherto'therefore exety-thin 
is poſtponed to che death, of the Due. 


2 a bill during the life of her randfather, reſuſing to make an al- 


1 for maintenance. Her delaying that bill till this time, whatever is 
: mann "out Vw the" numerous s euſes upon this ſubject, cannot make 


thro 8 "_ the eſtate all the arrear oe — _ ns 


wk Ms * 


* e h 


ihe TAY after” the 


orn. 


F e AY "= iner 164 dere ir tor He Be i Amr 
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vg werde, and coupled with tham, if the plaintiff had brough: 


lowance for her maintenance, ſhe would have been entitled to 
a deeree for the ſeveral ſums of money provided by the ſettlement 


{ difference, conſtr x muſt be the” fare, whether the 
was bee, when, or is Rled-a this ime, when ſome of the 

5 obvious as to ſtrike every one, will not 
ende a Plaintiff, that ſhe may upon this 
ut the trüft wg raiſe the maintenance being To limited | only 
end, death ab rd Lincoln, avai herſelf of the Plain words, 
| 8otwithitanding all the inconveniences, that mi icht have reſulted 
from a bill in the life of the Duke, and what will ſtill © occur _ | 


e /mpe #f/A 
of 


1 ords of b wie clvterraben; l I Mond- b "INS no 
heſtation i in 1 ſaying, the plaintiff would have a right to have the 
words ſtrictly followed, andi to have this maintenance raiſed upon 
the firſt. quarter - day after. the death of her father during the life 
of her grandfather, | But notwithſtanding the numerous caſes 

upon this point, in moſt of which the party contending for the 
portion or maintenance has ſucceeded, it is now perfectly ſettled, 
and the more modern caſes have clearly eſtabliſhed, and it appears 
to haye been the opinion, of Lord Macclesfield, who always found 
aul with what his predeceſſors had done, but always went as far 
as they did, that the Court will lay bold of any words, from 
Which it can be fairly inferred, that it was not the intention to 
charge a reyerſionary term with raifing:;portions in that manner, 
Which muſt, bring infinite inconvenience upon the reyerſioner; 
and if upon the context of the ſettlement any thing can be collect- 
ed, by which it may appear, that it could not be the intention 
of the parties to raiſe them in that way, the Court is extremely 
eager to lay hold of that. That has been uniformly laid down oy | 
m Cowper, Lord * 8 all their beware: mm 


be 


e Aincelu, ami each Hublequent.quarter-day, the plaintiff * 


micht come, * anſiſt upon having her maintenaticer faiſed b 7 
| ſale or warts — th 11h AI mn 
of Newcaſtle eſtate for life e bee | 


"£0 not by the words of t 18 Ording 

caſes. It: muſt have been cailed; dae h Auaf the everſionaty 

term to ariſe after his death. By the expreſs words the power | 
of raiſirig money by ſale or mortgage could ut be uſed, until one 

of the: portions became payable, except with regarti to the ſum of 
500013 which might be accelerated for the a ry ns — 
the younger ſons! in the world. 
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. uld, —— | becom rer wee, 
che — who for the time being ſhould be entitlet 
6 of the term for his, her, and cheir; on uſe and 
Wn appears demonſtration, that the object of this ſettlement 
114 got have been that, which the Court, unleſs forced by 
words useonttfolled by any context, will never ſuppoſe, that this 
main une mould be raiſed by ſale or mortgage; but that it was 
to come out of che annual profits ; and that the ſurplus 

| NY go to the perſon or perſons entitled 

werſion or remainder expectant upon the determination of 
the term. That could not be during the fe of the Duke of Nees 
| caſtle. The term was not in poſſeſſion; nor was the Duke a per- 
| foi entitled to the teverſion or remaĩnder expectant upon the de- 
termination” of the term. It is” remarkable, that in Stevens v. 
A Dethick, 15 Ak. 39. chis very caſe is relied on by Lord Hardwicke. 
| Theſe words prove, the intention of the ſettlement was hot, that 
the maintenance mould beraifed by fale or mortgage. They con- 
trol che general words; and ſhew 17 1 was I be miſed out 
the aaa rents and profits. Ea bo ae thee 3{:o0 
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lubjet; moſt of which en in Mr. Cox's note (a); and 
"CP * ian Ng "ol 5. 2 Gin 3810, 7's 201 Wa 13.38} e bozo 16469 25 510 
1 0 See Mr. Car 5 vote to Butler v. Dancent, 1 F. Hut. 453. 
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ery en & yeeully 
{did not think himſelf at 
g eaſes : and it is remarkable, 
of the portion contrary to what 
n kn rp in\"Worfley v. The Earl of 
% 334, Lord Hardeviche obſerves; that Butler v. 
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| via to the I JL Ol much-reliedon' by Lord 
 Hardwickein-Stevens v. Dethick..:\ The Lord Chancellor called to 
We afſiftance the Maſter of the Rolls ; and.their reaſons againſt 

z ortgaging reverſionary terms are very well w 
Though the portion was abſolutely to be p id age of twenty- 

e pet as the maintenance was d mace, 
until the eſtate of the'traſjecs eee Feen 3-06 on 
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affirmed. 4% That: caſe is only material to l ew 1 it appeared, 

e nance not intended to be raiſed, until the eſtate of 
the walten eck elſe. in poſſeſſion, thenge, the Court collected th 
ſenſe of the parties, th; R—_ OO eee in Pl after 


88 
n "ons 


ait, — nk voor 2 Arong, aſa in favor. 
2 1 mention it only to diſtinguiſſi it, from this 
1 1 K Talbot findingino words to control the words of the 
3 by: 3 directed the portions to be, raiſed ; 5 and he diſtinguiſhed 
= : it from the caſe of Brome v. Berkley.upon the circumſtance, that 
; | in ..tha at: caſe che maintenance was not to be rise ee eee. 
mencement of the eftate of the truſtes 
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1 8 A in 1 549, a „ ſhortly: 1 it is. 
laid down as a general rule, that if there be a tetm for years or 


eſtate limited to truſtees for raiſin S portions i for Hal. 
n * * * N hs #3 | „ 38 ' Payable 
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Ge ce it i Chancery, 


_ * 0 ee time,” wüich is becom. — * 


' * 1 3 
shall net Ray until the death of the father and mother, unleſs ſome 
intention appears to poſtpone it; and if there does, the Court 
will always take notice of ſuch intention, and poſtpone it ac- 
cordingly; and the latter caſes, as Brome v. Berkley and ue 
thew, the Court will lay hold of very ſmall grounds, that ſpeak t | 


Intent of the parties,” to- binder the” ag ht ra e eee in ths 7 


mu of the father and mother, - 0 I 5 
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ſatlement, but upon a will. The eſtate of the jointreſs was not 
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affected: but the maintenance and portion were raiſed by mort- 5 


gaging == reverfionary term: but it was determined upon the 
"ame ground that. it was directed by the will; with a decided 


4 of raiſing portions | in "Hat 1 manger during the life 
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1 now e "Pn ords very deer to MAP up 
. which words the decree was founded. That is ; the caſe of Ste 


giſter's Bock. The words in that caſe are almoſt literally thoſe 
of this kettlement. | Lord Hardwithe enters into the conſideratior 
of the principles; ; and ftates'moft of the 

v. Duncomb, and Brome v. Berkley. © Af the report is correct, there 


vent . Dethick, 3 Ath. 39. A can! find no entry of it in the . "= 


e caſes, particularly Butler | 


an Birdy be two eaſes ſo exaAly alike, The very words, that 


occur $6 this (caſe, are thoſe, from which Lord Hardwicke in- 


ferred, that t the ene was not to IE en d during the life of the 1 . 
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1 think i it but abit os to mention meer nk; ſubſequent i in date 12 


to that, and the laſt before Lord Hor duviete upon the ſubject. 
That | is the caſe of Lyon v. The Duke of Chandos, 3 Aab. 1416, in 


5 which Lord Hardwicke thought fit to declare, the portion bore 


Intereſt during the life of the grandfather : but I: have got the 


_ truſt of the term from the Regiſter s Book: and there is an ab- 
3 | ſolute truſt to pay the portion after the death of the father, the 


"lt Marquis of Carnarvon, without any words, from which it can be N 
_ inferred, that it was not to be raiſed till after the death of he 


_ grandfather; who died about a year before the bill Was filed. 


_ The truſt of the term was, if there ſhould be but one daughter, 9 


g 8 raiſe "Ui if two or more, 2 eso 5 the ſame to 4 paid 10 
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Lord Hude was 1 opinions; Mere was: oh = HY 
ordered to be raiſed upon the death of the Marquis c of Curnarvon, 


5 that there was no room for implication. He therefore decreed, 


that it ſhould: be raiſed with intereſt from the death of the Mar- 
quis of Carnarvon. Then I confeſs, it is ſingular ; as the main. 


tenance could not be raiſed. until Aſter: the ea of the Duke of 


% ¼ꝛ! .. 
N >> IS; 


A N : * * - 8 r 0 Win 5 
* 13 p 2 * 4 — £ : 9 : "Eg 
en. A &+ 7 * 1 1 n 1 Oe” es, 7 W no 2 4 $353. : 9 % "TY; a? % A. 5 . 4 * * * 
* ' OI © 5% 1 | R W 5 
. o * . * . 83 wh * fy 


1 


Thie . ftands only upon theſe words; and the belton is, 


whether 1 can. infer, that it was the intention, that, if the Duke 


of Newcaſtle, had not made any allowance for the maintenance of 


| the. plaintiff, the had : a power during his life to compel a ſale or 


mortgage. I am glad it did not happen in this caſe, that the 
Duke by. refuſing. to allow any maintenance made it neceſſary to 


have a bill filed in his life, ſtating, that he would. give nothing. 


The Court would e have found it 3 5 to. make the 
ſame determination. . 


difference between why ; 2-year, aj WT a-year. a The ſubſe- 


quent words are demonſtration, that the maintenance . was. not to 


be raiſed but by the annual rents and profits; 3 and |therefore was 
not to be raiſed during the life of the Duke. : 1am of opinion, 
conſidering the principles, that have obtained upon the con- 
ſtruction of ſettlements as to raiſing portions qut of reverſionary 
terms, that upon the true conſtruction of this ſettlement this por- 
tion was not ſo e raiſed. 
If 2 eee e | 5 . : 
"With rogard. to. 7 only we chat v was 3 <P at the 
3 Bienpoint v. Lord Cheney, it is moſt accurately reported. 
as moſt of the caſes are, in Peere Williams. The words of the 


Wy: ſettlement are pretty nearly according to that. Report. | It i is clear, 


Lord Macclesfield did mean. to raiſe the maintenance. | He thought 


himſelf bound to do it. He certainly ſpoke againſt raiſing por- 
tions out of reverſionary terms : : but he conſidered, the words to 
be ſo-exprels,. that he could not poſlibly get over hem. He di- 
rected the 1 inquiry only to ſee, whether it would be for the be- 


nefit of the young 1217 herſelf to raiſe 3 it; and whether it would 
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Caſes in Ehancery, LE. 


The next eint ariſes upon the claim to the ſum. of 16,0001 ; 1799 · 
That is ä in two OS 8 off e 


| . 
| WW. 
Ft, it 18 * lines. that the Len 6s; upon which Tow Szrlous. 


Jobn Pelham Clinton obtained the aſſignment of that ſum, was 
the ſum of 14.900 J. Taiſed for him under the appointments of 

his father whereas he was not entitled to more than 10,0001. in, 

any event; and that the diviſion of the ſum of 15, 0000. between 

kink and 25 Bomas, late Duke of Newcaſtle, was fraudulent and 
illuſory. | With reſpect to that, p cannot permit the decree, . 
which the late Duke of Newcaſtle was E party, to be impeached 

in this collateral way, and hold, that this was a void or an illuſory _ 

2 appointment. If they think fit to quarrel with that, they muſt file 

2 bill. I ſhall therefore conſider Lord John Pelham Cong” a pur- 
chaſer for valuable conſideration for t the ſum of TIN 1. | 
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-» The Ginn een as to 1 funk of Wb 3 de 5 Es 
that was not appointed i in fraud of ſome truſt 1 in the Duke. It is 

a a very extraordinary tranſaction; and all theſe ſtrange words, 1 ha 105 . 5 
am afraid, are only a circuitous way of ſaying, it is for enk Duke ops. f 
himſelf.”-I ſhall leave the executors of the Duke to try, if they 5 21 
can make any thing of it. They appear to me to be the only 
perſons, Who can call for an application of that ſum upon the 
ſuppoſed undertaking by the Duke not to ive it eee bot 
to bh it to ow Fenn 1 Wand e "06 Ys 
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By the decree. it was declared, that the ſum of 16, 00 J. charged 
| upon. the ſaid eſtates ought to be raiſed, with intereſt. at the 
rate of g per. cent from the death of the late Duke of Newcaſile; : „ 
and that out of the money ſo to be raiſed the ſum of 14, 900 1. 1555 
be paid to the plaintiff, with the intereſt due thereon; and that 
the ſum of 1100 U., the remainder of the ſaid ſum of 16,000 J., 

- and the intereſt due in reſpect thereof, be paid into the Bank to 3 

[the credit. of the cauſe, ſubject to farther order; with liberty for 

any of the parties to apply by bill or otherwiſe; and if there 

 thould be no application within the ſpace of twelve months, the 

lame to be paid to the plaintiff; and that out of the ſum. f 

Ino, 3 per cent Conſolidated Bank Annuities, the fund pro- os 

«duced by the intereſt: of the ſaid ſum of 16,000 l., ſo much as 5 
had ariſen in reſpe& of the ſum of 14, 900 l., part thereof, ſhould | 

by transferred to "8 * and the remangger be transferred to 
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109 years; 
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heir obtained 
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y ejectment. 


nine years 


= A ill, claim- 
| ing theeſtare, 
- as having 
been a re- 
deemable in- 
tereſt in the 
teſtator; and 
havivg been 
treated as 
ſuch, it was 
ſſo decteed. 
An account 
was directed 
of the money 


expended in 


* pairs, &c ; 


And i inquiries 4 


- as to incum- 
brances: the 


Coort inclin- _ - 


ing ſtrongly 
to ſupport 
the acts of 
the heir, 
while in poſ- 
ſeſſion. 


been admitt- © 


ſeſfion above 


After acqui- 55 
eſcence for 


the 1 | 
legatee filed 


"heirs at law or the ſaid Saras 1 rs ind TR Lewis. 


1. Nccbumtit General, &c; tk Whehry/ to "apply; f "hd i = 


„ application 1 ſhould be made within twelve months, to be fratiaferre 


to the plaintiff. ; 
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11 was ae BY te Plaintiff was "not ntitted + to tere 
upon the portion of 1 5,000 ,. under the indentures, dated the 


_ Igth and 20th of May 1775, until the death of her grandfather 


Henry, late Duke of Newcaſtle ;_ and that What ſhould be found 


due for intereſt thereon at the rate of 4 fer. « cent from. that time, 


with the capital thereof, be raiſed by ſale or e of the term 
| 10 the pleadings mentioned Sc. | 
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nn? PIE being feld for her life of wee iſe, 
holden of the manor of Hampſtead, and Jane Sarah Hanſard, 
wife of Jobn Hanſard, and Mary Lewis, wife of Richard Lewis, 
being entitled in remainder to them and their heirs in equal 
oieties, ſurrendered: upon the 24th of June 1532, in conſidera- 


tion of 750 l., to the uſe of Ne 9820 his He and N 
Ow to cy nag, INES. e DO olbs OUT fn; 
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Hr A Court Kiſer! for the manor upon the/2oth of May = 
it was preſerited, that Sarab Hoare, Richard Lewis, Mary Lewis, 


Jobn Hanſard, and Sarah Hanſard, were dead, and that Henry 
"RPE was dead, and John Leche of Carwarden was his nephew 
and heir at law, and that Jobn Leche” of the Middle Temple 
brought! into Court a letter of attorney from Jobn Leche of Car- 
warden to him to be admitted, and to ſurrender to the uſe of 


Henry Michael Evans, ſubject to redemption upon payment of 
the faid 7507. and intereſt; and ſaid Jobn Leche informed the 
Court, that ſaid 7 501. and interen were not paid; and John Leche 
f Car wurden by his ſaid attorney was thereup6n admitted, to 
hold'to him and his heirs, according to the effect of the ſaid two 
conditional ſurrenders, and ſubje&t to the equity of redemption 
thereof by the heirs of the ſaid Sarah Hanſard and Mary Lewis, 


"and at the fame time did ſurrender the premiſes to the uſe of 


Henry Michael Evans, his Keirs and affigns, according to the 
cuſtom of the manor, but ſubje& to ſuch. redemption wy the 
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the original mortgage, and that 1 100“, was then due for principal 
and intereſt, and that by an agreement between Jobn Lecbe and 


George: Erringion: on the zcch of May laſt Fohn Leche. agreed to 
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elan werdende £0 Henry Michael Evans, truſtee for Errington, 5 


big hen and, albgns,- the mortgaged, premiſes for all the eſtste and 


intereſt the heir at law of Henry Leche or his perſonal. repreſent- 
ative: could have therein, in conſider ation of 51 1 10 with 


proper covenants, that there was then due upon the ſaid premiſes 


11000. at leaſt; and that the premiſes were nat liable in law to be 


redeemed until payment of the ſaid ſum of 1 1001. at leaſt, it mas 


witneſſed, that in conſideration of the ſaid ſum of 512: 10s. John. 
Leche: aſſigned, transferred, and ſet over, Vc, the ſaid recited bond 


and obligation and the ſaid ſum of 11001. and all other ſums dur 


and to gro due upon the ſame, to hold to George Erringion, his 


executors, — and n ang; . dn nn to 
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Tie nr be a nnen us the money 406 was 
ioo, and that the premiſes.were not liable to be redeemed, until 


the heir or heirs of Sarab Hoare, John Hanſard and! Sarab, his 
wife, and Richard Lewis and Mary, his wife, ſhould pay to 


| Errington, his executors, and adminiſtrators, the ſum of 2 1000. at 
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By indentures, dated the 12th of June 1766, reciting, that 
Errington was in poſſeſſion of the premiſes under the agreement 


of May 1765, the ſurrender of John Leche and the admiſſion. of 


Henry Michael Evans, and that the buildings were at the time 


2 Errington entered greatly in decay and ſubject to be preſented and 


3 2 
n 5 4 y 3 3s NA. : 


forſeed on that account, and that Errington neceſſarily laid out 
in ſuch rebuilding and repairing and in obtaining poſſeſſion by courſe 
of la the Yum of 122/. 17s. and that Robert Fryer had agreed 


 vithExrrington for the abſolute purchaſe of his right, title, property, 


claim and intereſt, of, in, and to, the above-mentioned premiſes = | 


and every part thereof at and for the price or ſum of 630l., and 
allo to reimburſe Errington the ſaid ſum of 122 1 1 755 Errington 
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mentioned bond or aſſignment, or any of the clauſes, covenants, Oc, 
; may be ſurrendered, releaſed, Ss; * or 3 
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Nobert Fryer was admitted, to hold to him and his heirs ac- 
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with the full benefit and advantage as well at law as in equity of | 


therein contained, to have and to hold, enjoy, receive, and take 


: Ow r ae held and Ar ee the 2 * 


tothe uſe of Robert Fryer, his heirs and aſſigus, ſubje& nevertheleſs 


| Hoare, widow, Richard Lewis and Mary, bis wife, and fob 
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Freche enges of the fum of 75 J. 177 Enbtod, hs 1 
aſſigned, transferred, and ſet over, unto Nobert Fryer, his heir: 
and aſſigns, all his right, title, and intereſt, claim, property, and 
demand, whatſoever of, in, and to, all and fingular the above and 
within mentioned copyhold meſſuages, lands and premiſes, and 
every part and parcel thereof, with their appurtenances, together 


the aſſignment of the bond within mentioned, and of all and 
every the ſeveral articles, clauſes, covenants, matters and things, 


the "ſame and every part thereof to Robert ' Fryer, his heirs, 
executors, adminiftrators, and aſſigns, to his and their own 
uſe and uſes, in as full and ample a manner as 1 ſald * 
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Tt is indentate contained a covenant, that age: * n 
part wow or the ee due thereon, or the ſaid before- 
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to ſuch equity of redemption, if any, as the heir or heirs of Sarab 


Hanſard and Sarab, his wife, or any of them, had in the ſame; and 
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copyhold premiſes to the uſe of 
and by his will, dated the 5th of Febrnary 1768, 
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1 8 . after ſome. other peeuniary b gave and 
bequeathed a leaſehold farm and premiſes and all bis right, title, 
and intereſt, therein unto Mary ber, one half; and he directed 
the other moiety to be divided between Fames England and Mary 
Davis; and he gave the live and dead ſtock upon the farm, ; and 
the leaſehold furniture, plate, linen, Ec, to the ſame perſons in the | 
ſame proportions, upon condition, that met England and Mary 
Davis ſhould pay each 1001. to his executors. He gave to his 

brother Jab ger 261. per annum, 10 be paid quarterly out of 
the profits of the farm, half by Mary Ußber, and one quarter each 
by James England and Mary Davis., Then, after giving his ſer- 
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yants 164, for mourning, and 200. each to his execiitory. ons 1 
"Rm * * the eee in the . manner. 7. Eo 
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| * haut. 2; bg y 151: pe 1 
4 All the- teſt Ry Ln 6b my = ER e 20 3 : 
_ 4: whatſoever, after payment of my juſt debts, funeral charges, 
and the aforeſaid legacies, I give and bequeath unto MaryUſter;; 
« and if it pleaſe God ſhe fhould die before ſhe arrives at 
« twenty-one years of age, unmarried, or marry without conſent 
„of the joint executors, or without lawful iſſue, then the whole 
* or her are, ſtock, and utenſils, on the farm, tagether with M 
the reſt and reſidue of my eſtate and eſſects, excluſive of the 
* « Mites before mentioned, to be equally divided among the 
* ſaid Fane Lewis, Elizabeth Fefferies, Ann Fobn/on,” and other 


perſons, ſhare and ſhare alike; and the teſtator n wow 
* laman and T, bomas Fawcett his executors. 
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_ Djber Her the death of Rober e cen into . 
ſeſſion and receipt of the rents and profits of the copyhold premiſes; 
and upon the 17th of Auguft 1 708 ſhe was admitted. She aſter- 
Wards married Jobn Margazroyd ; and by the ſettlement made upon 
_ that marriage, dated the 20th of Fuly 1773, the money due upon 
the mortgage of the copyhold premiſes was ſettled in truſt to pay 
-one moiety according to the appointment of Mary Murgatroyd by 


deed or will; and for want of appointment to pay the intereſt to 
ber for life; and i in caſe the ſhould furvive her ſaid hufband, upon 
truſt e moiety of the e principal to > her; and as to the other 
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7990. moiety, after her i rnd forthelifiadofahe: "=" Wik 

4 power of appointment to Mary \Murgatroyi-in- caſe of their de. 
<thle'befote chen ſhould be entitled; and in default of pon. 
mei, ina truſt for Mary e oj; 
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_ proj continued in pellen ofthe pr 
Ale till the death of John 3 His widow after warde 


married OO. nenn and they . in een till the nr 
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5 . — gerd a in nies 1986 + * H. . appointed, 
and Thomat Hardy confirmed, to Facucett, his heirs, executors, and 
adminiſtrators, one moiety of all the ſaid mortgage money and 
mortgaged premiſes, and all their eſtate; right, title, and intereſt, in 
An te the other moiety thereof to the ufe of - Fazocett, his heirs, 
executors, nee and be for en the Am of 8 50 
ane CFF 
Ir CATE ee Ge 7 FFF 5 I 
810 Jobn be, the Aden brother; on A bel at 5 1 . to 
ithe cuſtom ofthe manor of Hamßſtead of Robert Fryer, died inteſtate 
is 1778; leaving George Eper, his only ſon and heir at law and 
E rding to the cuſtom of the manor; who, died inteſtate; 
leaving Mary, the wife of Wi lliam Reeves, his. only. ſurviving 
3 at "_ Rees > to the <uſtom. of the 
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Ew 11786 Fillion * © Reever brought an | ejectment and 
_ obtained a verdict ; under which they took poſſeſſion of the copy- 
hold premiſes ; which they ſurrendered to the uſe of William 
Reeves. for life; remainder to the uſe of Mary Reeves for 
life; reminder to the heirs and | Signs of the ſurvivor of 
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Tue bin; was 1 upon the loch of May 1797, after he ah 
2 Mary Reeves, by Thomas Hardy and his wife; praying, that 
| the plaintiff Mary Hardy as reſiduary legatee of Robert Fryer may 
| 1 declared entitled to the poſſeſſion of the ſaid copybold premiſes; 
And that the defendant William Reeves, may be declared. A truſtee 
For her, and be decreed to deliver up poſſeſſion and ſurrender the 


Game $5 her; and chat an account may be taken of the rents and ; 
| * 2 
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ww —_ "Rue thes er 1 | 7 in a it U 
appear, that the other defendants have any legal or equitable inte- 
reſi in Sri n _ 6 my n Por -20 


"The bill Ned, that ole 1 5 Brize' s. 4 9 "A 
was made defendant to a bill for redemption filed by George Lewis 
| and Richard-Hanfard; and that by his anſwer he admitted, that 


Robert Fryer at his death Was 9 a * but I uit 
was not 8 in. 
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th 1 laat — 15 11 kis af tie; fas Robert 1 


was entitled to an abſolute and indefeaſible eſtate of inheritance; 
and that he ſo conſidered himſelf; for at the time he became A 


purchaſer the equity of redemption was abſolutely barred by 
length os poſſeſſion; and upon the faith of ſuch title Robert Fryer 
made very conſiderable improvements upon the premiſes; and 
erected upon part thereof two new houſes, and rebuilt twa others and 
laid out conſiderable ſums of money upon the premiſes and eſtate, 
to the amount of 16001. and upwards; and in all reſpects treated 
me premiſes as his abſolute indefeaſible property; and frequently 


declared, they would come to e op ena 2 11 th as ts 
Ki Ty arch e ks 
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The Ceferidant denied; Wir the effect of the tide of: Jobe 
 Froer to the bill of redemption filed by Lewis was an admiſſion, 
that Robert Fryer was merely a mortgagee. He Rated, that the ſuit 
was Abandoned; and another bill of redemption was afterwards filed 
by George Le vis againſt John Fryer ; who by bis anſwer inſiſted 


3 bis nue e and that bill was 8 for want of 
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ayer; charged upon the premiſes during the life of Mrs. Barnes. 
0 en a aer MINE the ee Reeves and his wife. | 
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Abe . Ber a 3, as a a 3 coding; 
under a ſurrender, made on the gd of April 1589, by Reeves and 
his wife to the uſe of Fox, bis heirs and aſſigns, for ſecuring the 
ſum of 680“. nc] intereſt, AAR to the you Ride to * 15 
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The Aae Wright 4 Browindat were ihe eren of 
Fawcett, the ſurviving executor of Robert Fryer and one of the 
truſtees in the ſettlement: made upon the marriage of John 
Murgatropd and Mary . A A i creditor * 1 * ers- 
cuted | in e 4 ah e e ee as 


7 ; 
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W ? T6 


DE. met "IR of Jobn aue. „ Mor, is JE aue wake 
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: The defendant ED Eatnld under a Yee el in i 1786 
; Sa a furrender to the. uſes of that Grad n * a. 
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- as FORO: of he Sil! af thi defendant 8 it VERY 

| thac about twenty-eight, years ago the premiſes: Were in a very 
ruinous condition; and Robert Frger pulled down, the old houſes 
and built three new houſes in their place; and expended a large 
fam, | in other conſiderable; alterations, additions, and improve- 
ments: A your: before Fryer became entitled the ſum of 2001. was 
lic qut in repairs and improvements by.Erringlon. About twelve 
_ ago one of the tenants todk down./a ſhed, and built three 
Uwelling-houſes i in.the Place; ; which amounted. to 2001. at leaſt; 

| and e — 3 or 1 me. years gy her” tenants laid out at 

Haß e 85 e 

| Mr. Pigeon yo! ur. Fobuſon., 94. lad. 1 If, 9e for 
"the Executors of Fawcett, and Mr. Hart for the Infant Children of 
| Toby nd Mary Manger vd The queſtion, is, whether this eſtate 
was, redeemable in Rolert Fryer, or not. The legal. eſtate paſſed 
by the ſurrender to the truſtee for Errington, who Was ad- 
mitted clearly ſubject to the original equity of redemption then 
ſuhß ing in the heirs of the mortgagor; and the money due 
og dhe I paſſed by the aſſigument. Enrington therefore 

| Red by all the equity, by which the: original mortgagee 
TY was affected, The agreement between Erringion and Robert Frycr 
_ che original; mortgagee had not been in poſſeſſion; for it is 
4 re that Errington had been put to conſiderable: expence in 
recovering che poſſeſſion of-the premiles only a year before. Robert 
Nger only too ſuch intereſt as Errington had; and the language _ 
of the aſſignment ſhews, nothing more was intended ; and that 


Fry er conlidered himſelf. 2 . o a. e, The firſt 
227 1 | s time 


1 ay Ot Sul miele 455t0 4s 7 to. * Was 3 
in the adinittance of. Fryer; ä "which v was .fubjet to the equity, of : ol 
tedemption rf any. It cannot be preſumed, that Nahen equired 1 
an-indefeaſible intereſt. Suppeſe, this queſtion, inſtead 2 ariſing mm 
between the reſiduary legatee of Robert Fryer. and the. cuſtomary 
heir, had: been agitated. between the: latt er and credito rs: it would 


* 


have been impoffible for the ke r to tay, this was not applicable to 
the debts.” Why, is the refiduary legatee in a worſe ſituation? If 
any releaſe of the equity of redemption bad taken place, it would 
not have been treated as a mortgage in 17653 Wen the ilk pro- 
| ceeding upon the Rolls of the manor Appears. There is every 
reaſon to think, chat Feger dating * the period between his admiſ- 
ſion and his death, not two years, "made no Alteration i in the title, 
The only cireumſtance is, that he made*fome*i improvetnents upon. | 
the eſtate ; but that makes no difference ; for money laid out ia 


Fox 1 


laſting improvements. "would be tacked to. the mortgage money | 


ok 


and paid with intereſt y the heir of the mortgagor coming to ter 


deem. 80 ſoon as in Auguſt 1968. Mary Uſher - was let i into quit 1 
and peaceable poſſeſſion. ; Tis true, 


the 1 was admitted as  reliduary 
[epatee but that proves. nothing, * M cannot be ſuppoled, that the * 


a of Fryer, his heir at law, Ji. iving upon the- ſpot, would hay : 
| let her take poſſeſſion, unleſs: ſome re Ti edlen! Was ſuggelted, thewi 8 
that* the a the better title. * "She" continued in polleſfion on -withour | 
any claim againſt” her for a | period x very lite Mort 'of that; w ich —_ 
would have been a bar under the "Statute of 1 Linitations. : 9 — „ x 1] [ 
years, tha have lapſed fince, cat "have n elk eck Epeciall i 
CCT From "the will of Fryer, th mY 
N heir was not the N her 'of his b NY SOLO 
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Creaves," 25 Vern. 1555 hh "Ca. NH. 338. TRE held, "that a an Al bi 
old mortgage Mall 80 to. the executor, 1 not the 'eir: the 1 of * 

5 redemption Not being forecloſed o or releaſed:ʒ thou oh. the mortgagor _ 
= by anſwer, he will not redeem. "That was after 'two geben _ 


_ .calt. In Tale v. Thomas (ante, vol. 3. 17 the uſual "Plea upon  - bb 
the length of time was put in. The. bill contained A charge, Fat 3 


| *% We * 


the defendant had kept accounts" upon it 3 2 mortgage ; ; 4 


that” was not denied by. anſwer, the. plea. Was overruled. and 
the" Lord Chanteltor refers to a caſe before Sir Thomas Marke, 1 þ 


5 hich 2 85 a 1 8 NOT: of uw redemption was decreed as to 
7 3 1 0 5 bd 3 ® 8 j 
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K | Ca bug £ ſes 2. wy Chance > Rub. of > 
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r part. of of it the tut, on the ground, that; it. = hs treated. a8 4 
q 5 A 72 e 1 ene accounts and deviſing it as a Mortgage: but 
1 ar 8 the ban ds of, another; family Was held ine 
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Tis notice. 5 as they, might have had notice upon the Court 


ff 4 7 ; 
F 51 "ag N 
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R lls.... They would have found by, looking i inte the title, that at 
a certain period, it was a mortgage title; aud they muſt have 
nown. that i it was at leaſt very doubtful, whether i it did not con- 
tinue 0. "They are therefore in different ſituation from mort- 


e. * . 


gagees having advanced money without notice, and having the 


4 * 1 oe 


b legal intereſt; 3 and the. Plaintiff 1 is entitled to..a, {urrender of the 
legal Ro Os if. it is in W oh et ee N 


2 " net as 4 , a. 
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we * Si 8 


14 + bl the ef pr md oh whether _ ought nc not 
to have. | been. admitted as deyilee,. Nb. reſiduary legatee. It is 
clear, that where. a copyhold eſtate i is ſu 
will, a deviſe of s al * bates” will 8 the Topf bold eſtate, if 


F 1 
7 firs 


there is 80 no freehold. eftate ; 3. and, even where there are freehold 
eflates, according to Lend v. Smith, 2 All. 8 Ss and many other 


0 Aer, 2 ley v. Sin 2 cited. by Lord Kenyan | in Fletcher 
"Vol . LES Re, 5 R. 659, is a ſtrong authority, that the 
* gd e ir, the word. * 2 chauels” muſt have applied to 
=: bee 68 b e3 ond paring! 4 ſtate. In Hagan v. Jackſon, Cop. Z 
= "nn the word. fea” „was after great conſideration held ſufficient 
eg. An Tanner v. Morſe, For. 284, words very like thoſe 

in | this, ea were, held 40 Paſs; a fee. What ground is there for 
uppoling, ng, thi this man meant to. die inteſtate as to. this, copyhold 
tate? c A yah N 3 great leer, of bis . 
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Ri: Salo, (an 112 mentioned 8 cas of Campbell v. 
W. ie, at the Cockpit; ; "where redemption. was decreed upon 
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Caſes: in Chancery: bt, 


My „ Rithards and Mr. Sutton for tbe Defendants. Wi, um 1 | 
Mary Reeves, and Mr. Campbell for the Annuitants claimin under 
* ts This was not. W ä in the n = 1 
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cleanly} Mins real eſtate it did not 925 by his will ; and i tle 
Court cannot take 1 into  conlideraiit, Wider! it 8 78 or not. 
en the firſt point, the diffa, Ks have been as to, a 
not apply to this caſe. The queſtion is, whether, where perſons, ; 
who originally claimed under a mortgagee, have been treating the 
ſubject for a length of time as real property, it ſhall be confidered 


Happen. 
. SPS 
| Revvns 


as real or on oy wen i volunteers ee Py 


under them. POTS OE nen e 05 KEOET FEE» 


\ 


n does not appear in this Ab but there is evidence upon the 
re records of che Court (a), that poſſeſſion was taken not very long 
after the mortgage. The language of the inſtrumenit between 
Errington and Fryer is very material. "It? 18 evident, Errington di a 
not conſider this as mortgage property and Fryer was in poſſeſ- 


ſion, conſidered himſelf ſo, and laid out money, as abſolute owner 
The' expreſſion, that was relied on, as to the 


of real property. 
colts of obtaining poſſeſſion might have been uſed with reference 
to a tenant. ZErring?on being in poſſeſſion deals with the property 


as his own; and conveys it as ſuch ; by the words in the ſurren- 


der, ® ſubje& neverthele Gl to ſuch equity of redemption, if any,” &c. 


meaning only not to warrant the title; which was originally a 


mortgage title: but they are not to be conſtrued into an admiſ- 
ſion, that it was merely a mortgage title. The language of the 


a 16 * the vt of the” age of EY manor. 
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69 At the heariog the defendants: 


5 — an Lad of the DET and/is late wife, 
by which the latter ſtated, that the is informed and believes, the mortgagee Leehe in the 
year 1740 entered into poſſeſſion of this copyhold eſtate; 3 the mortgagor having neglected | 
to pay intereſt ; and the mortgage being a very ſcanty ſecurity ; that' the mortgagee, and 


_ the affignees . a variety of aflignments, continued in ern ns 15 Lg 1740 1 | 


1766; and that An Leche was admitted in 1765 i bY 5 


The bill, to which this anſwer was put in, was fled by the defendants in this cauſe, 
Rink and his wife, -before they brought the eje&ment, to compel the lord of the manor 
to admit thew, and calling upon Hardy and his wife, who had been in poſleſlion, having 
been admitted under the will * abated to Kccount * "oy rents and 5 8370 ow 
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"ww in Tvancery:- 


: Both . claiming under Fryer, his acts ate not to his put out 
— of conſideration. By his acts he could bind all claiming unde: 
: hap bo * him as volunteers. Can it be ſuppoſed, he would have laid out a 
eee, conſiderable ſum of money, compared with the value of the 
eſtate, in the hope of having it reſtored to him by a mortgage, 
| who: had attempted a redemption, and failed; the value of the 
eſtate being leſs than the money due? Will any Court ſuffer a 
mortgage to build houſes upon the mortgaged eſtate, which may 
not be neceſſary? He treated it as his own abſolute property, His 
ſutrendering to the uſe of his will was 2 ftrong act of ownerſhip, 
It is not uſual for a mortgagee to ſurrender the legal eſtate to the 
uſe of his will in order to diſpoſe of it. He may do fo: but in 
| general he ſuffers it to deſcend to his heir. The heir in permitting 
Mary Uſer to take poſſeſſion acted under a miſtake of the law. 


- - The queſtion aponthe will was tried din the cjeQment, Can i 

be ſuppoſed, that Lord Kenyon, having the will before him, could 

have paſſed over the only queſtion he was to try? The ſubmiſ- 

T2 ſion for nine years to that deciſion has (a). a much frogs effect 
| than their ite e for nineteen * 


'To „ a > Ln of Equity into „ ation. aQtivitg od 1 
Age muſt be uſed (5). It is not competent to the plaintiff 
now to claim this as, perſonal property in right of his wife, who 

1 poſſeſſed it ſo long: as real property. If a bill for redemption had 
been filed againſt theſe plaintiffs, they would have defended. them- 
| ſelves on the ground of long poſſeſſion. In Beckford v. Cloſe 
26th July 1784, at the Cockpit, a demurrer to a bill for redemp- 
tion on the ground of the length of time had been overruled i in 
4 Jamaica. Upon an appeal from that deciſion Lord Kenyon, then 
Maſter of the Rolls, went through all the caſes; and obſerved, 
that Lord Talbot and Lord King had. both decided, that a de- 
murrer to a bill for redemption is gc od; and Lord Kenyon ſaid, 
there is more good ſenſe in that than! in the dium of Lord Hard- 
* vwuicle, which was but a diftum, that i it bs not. good, and the de- 
ence ought to be by plea. nam be i 


8 


8 = the argument for the plain 3 it was | ſuggeſted, 1 the veraia had _ . 
rained, not. upon the conſlruction of the will, but upon a N raiſed ** the defendant in 
Us ejefment. as to the legitimacy of the heir. 1 


(2) Lord Ba v. Brown, Smith v. c. 3 "Ds c. C. Sp 3. . 60. my oh 
| Diets ante, vol. 2. 87. : ene 


Caſes in Chancery. 


The will only treats of perſonal and leaſehold prigerif'y and it 
4; impoſſible, that by the word 00 ga the teſtator could mean 
any thing bur perſonal property. It is ſaid, he had no real eſtate: 
but that dees not appear. If the will had been atteſted: by three 
witneſſes, any freehold property according to the phintiff's argu- 


JA 


ment would have paſſed. The legacies are clearly given out of the 
perſonal eſtate. In diſpoſing of the reſidue he fays * excluſive f 


the legacies.” There is no inſtance, where even debts, much 
leſs legacies, have been charged upon real eſtate by a will of this 


ſort. In Tilley v. Simpſon the will begins with the remarkable ex- 
preſſioti, which has had great weight in the conſtruction of ſuch | 


wills, perhaps more than it deſerves; a declared intention of the 


teſtator to diſpoſe of all his worldly eſtate. After that very light 
words will be ſufficient to carry all the property. This will has 
no ſuch declaration. In Hagan v. Jackſon the words of the will 


were yery large. The moſt common Dying: of the Court i is, 
that an ein at law 1 is to be favored. 


2M r, . Piggut in l agree to the: en that ths doh 


von an heir at law. I alſo agree, that the x poſſeſſion of a mort- 
gage for twenty years is a ſufficient anſwer to a bill for redemp- 
tion; and that to a bill imply ſtating that caſe a demurrer lies, 
upon tlie ky of Beckford v. Cloſe, before Lord Camden arid 
Lord Kenyon. But there are facts in this caſe demonſtrating be- 


yond a doubt, that, whatever right the mortgagee had, he did not 


avail himſelf of that right. The claim of the plaintiff is an equi- 


table claim to have a truſt declared upon the legal title; which 


prevailed, and could not fail of prevailing, at law. The eject- 


ment was not brought, until thoſe, who were likely to know, 
whether there was a right of redemption, or not, were dead. Fohr: 
Freyer during his life acknowledged the title of the reſiduary legatee. 
Can they talk of lache, who permitted this for near twenty 
Jears, perhaps only one day being wanting to the completion of 
the title under the Matute * e to be e as my 
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"70 to PO "OY a Mary Ears now 3 what ſhe * | 
Id = as ſhe has heard and believes. She was not born until 


long after the year 1740 3 and what ſhe ſtates is wholly a miſ- 
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take. Henry Leche, the mortgagee, never was admitted; though + 
ore. Was A \ ſurrender by the mortgagors. Evans J * 
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Caſes in chanerty. 


which was upon the ſurrender of the perſonal repreſentative of 
Henry Leche, He mortgagee, was, ſubject to redemption; and the 
words © if any, throwing a doubt upon the right, never occurred 
until the admiſſion of Fryer. Errington took poſſeſſion of it ag 
perſonal eſtate by the aſſignment of the perſonal repreſentative of 
the mortgagee; and he dealt with it as ſuch. That aſſignment 
recites the mortgage, and that 1100 J. was due; and contains co- 
venants, that ſuch ſum is due, and that the premiſes are not liable 
to be redeemed until payment of that ſum. No doubt, it was 
aſſets for ſimple contract debts: nor can it be denied, that it was 
redeemable at the date of that aſſignment. The twenty years 
muſt have begun from that time. He . nn ha my 
and en the eſtate as a Oe 5 | 


The W to Frier is in a the aſſignment of a debt. 
The bond and ſecurities for the debt are aſſigned; and all the cir- 
cumſtances are recited, If the heir of the mortgagors had filed a 
pill then, can there be a doubt, that they might have redeemed ? 
If this had been wanted for ſimple contract debts of Fryer, would 
it not have been aſſets; according to the conſtant rule, that until 

forecloſure a mortgage is aſſets? Then it muſt have been perſonal 

eſtate at the death of Fryer for evety purpoſe. The defendants 
then are obliged to contend, that, becauſe he rebuilt three ruinous 
houſes, and therefore totally unprofitable, being a copyhold eſtate, 
and though by neglecting to rebuild them he would have in- 
curred a forfeiture, it is to be taken for granted, that a mortgagee 
coming in in that character, and only a year and a half in poſſeſ- 
ſion, treated it as his abſolute property. The Court cannot act 

upon ſuch equivocal circumſtances. It may be concluded, that he 

might think it "probable, that they would not redeem ; and it 
might become an abſolute eſtate in him. There is no ground for 


doubt: in which caſe 19 60 the e in 8 585 of ths heir a at 
law . 70 


4 The at of Smart v. Hunt (a), at the Rolls before Lord Kenyon, 


is a remarkable caſe, and — like this. e was de- 
TAP a 5 ER To creed, 


0 9 v. Au at the Rolls, February the TY 1788. 


© Seephen Smart executed a mortgage, dated the 10th of June 1741, to 0 Jobn Rogers for a | 
tei m of 500 years, The mortgagor paid intereſt for two years, and died in March 17443 
leaving two ſons Robert and John. Robert Smart entered, and paid ro intereſt, In 1747» 


rs * being in arrear, he voluntarily let the mortgagee into poſſeſſion, attorned 5 
| E443 ; | tenen 


1 virial 5 d poſſef on 41 years, 

becauſe an aſſignment had been eecuted of it as a, mortgage 

;ntereſt-only thirteen! years before Ward eree. nc 6 au d 

+40 wht; 3 Ar Det ot li 25 1 ifs | Fs 1 2 7 try 4 HO» 

| The defendant Fox cannot lendeincn better, ſituation 

DAS APpRarede u e Court Rolls to pug ” 1 
was incumbent on him to make 


1 e elf xo Vente: 4 eee to een M 


| Maſter of the Rolls, —I have no doubt, a Ser - on: 1 
ground of. Sag, ob * to a bill 15 ere, would be 


9 £0 . 
ee 981 a W; eue — 20 ; 3 n ee een 
This caſe. is attended: with ſome ginbe ee, 8 


7 IL am ſorry, the aQs of. the parties Have folate in, 390 


+44 


5 


occaſioned, a this expence. KW But it is. hardly pollble upon 
the proofs to. hold, chat Rabers Frper did not take a redeemable 
intereſt, when be was admitted. Wi that is fo, the queſtion is, 
whether any. thing has | 
gage or under dhe ideal title 6 owner, of the premiſes, in 1 


conſequence, of which he died 4 ſed | of an irredeemable ltate? 


„ ALA VET NT 8 KA e 58 
5 55 * { _ 7 77 1 * N f 
i (DLC ae To 2225 4 MOT i 3 2 
There. is no conduſt ve 'exideric, at. what. time the bottle 
of theſe mortgaged premiſes Was JFecovered. by the mortgagee; 


nor does any ching appear reſpeQing 1 it until the afſignment t to 
Errington, in June 176, 1500 "The queſtion i is, what Errington one 
under. that afſigament of the bond, with that covenant, that 

1100l. Was due, and. that the premiſes were not redeemable 4 


a ks ſum, and. the ſurrender to Evans, who was admitred, ſub- © 


circumſtances 4255 n the e of the bond, with char | 


9 . 4 
2 Are x ds e l 215 21 
* . * A * n * . ; Fa A 4 9 
— — 1 1 n FA ; 2 hs — a ini — — — _ — 9 am W 7 * — * 
; i 1 28:56" 4 ; * 3 A -£,4 + «ſte! , 15 F X SA. n * of 1 4+ * 5 
| : : Pons, OO MELEE 1 — f : * TOE ode 4 * & 'S TESTES 2 whe Pl AB iy 7 art We r Bk b 12575 re one ov) 8" ID 2 55 
e N N 1 8 BY "I N BORE Wy SW 1 "Al bx % 8 4 N uy. 24 . 4 : Yo. . , N 1 . 
— 0 "Lk G g 


} 


4enanit, ol 8 rent ſor ſuch part of the . as he 1 Ia 17 52 nan, Smert 
by. His bretbet and heir at law Jobs Smart died in r: „ 


Tue Wettpzkes Rogers continued in quiet poſſe fon ſrom the year 1747 1010 his death 
in 1754. His fon, ſole executor, and teſiduary legatee, John Rogers entered and continued 
in quiet poſſeſſion until his death. His two fons and executors Fobn Methuen Rogers and 
Thomas Rogers entered, and continued in quiet poſſeſſion until the 1oth of Farzary 1775; 
when they afigned to Jobn Hunt: The afignee entered and continued in poſſeſſion until 

97513 when he died. | He deviſed the premiſes, conſidering himſelf as having the abloſuce 
intereſt in them, to the defendants; who entered 3 and continued in Fn: tin the Hil 
Hot redemption was filed by 2 eldeſt * ng mw at TY * 0m e e e 
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„ Him, that he had nothing more wan a redeemahle intereſt, and 


could convey-nothing elle, unleſs he had in the intermediate ine 
between that perlod and the ſale to Iryer acquired the abſblute in. 
tereſt. But nothing paſſed between the admiſion of Evant in 


B _ his heirs confidered it as Irtedeemable, | Evidence was pro- 
q ES duced to ſhew, what. he. did upon the premiſes ; and it was 
= very forably argued. for the” defendants, that if he converted 
the, property into a different ſpecies. of property, which be had 

no rigbt to do, that 1 is A ſtrong ac” to. ſhew. his conception. 

— 98 The evidence is, that the houſes were in a ruinous ſtate; and 
e e be pulled them down, and eretted others, 1 have no difficulty 
1 5 in ſaying, a mortgag te Of a cp hold may pull down ruinous 
houſes and houſes, and may build much better houſes. The lord bas a right to 
d event Hay, that the tenant ſhould. not let the houſes fall; and might 
ſorſeiture. eile, if he did. The anſwer of theſe plaintiffs now produced 


is bardly ſufficient evidence; certalhly” not to bar the right of 


ut 
8 —_ and that f Fryer in 1566, that can be ſuppoſed to take bY: 
| 5 1 _ F 75 e of N K . Ke 8 ws. e ene in ad 
3 115 3 1 e  MOSs 1 * 8 15 117 bo 44; gal. Jo 6 1 
n ben ne aa 1000 401 He lt aamitted in a very ba n 
1 « eggs manner. It was not admitted, that he did take a redeemable Z 5 
A we but it is expreſſed thus: ; Subjett nevertheleſs to fuck 2 
= tr equity of. redemption, if: any, Ken That certainly will not \ 
1 | prejudice bim. "The queſtion is, what be took: Wbether a re- 
JJ interelt, or not. The acts done by hith, "and. the extra- 4 
I ordinary tranſaQtions, that have occurred fince, thew, that he | 
| 


1 redemption, if any remained. The ſtatement in that anfwrer, 
hat n Lecbe was admitted in 17 $7 18 a miſtake, - 


IPD . 'Þ Th 


The „ 5 are wy ee eee | 1 800 
1 died ſeiſed, as it is ſaid, of what he conſidered. an. irredeemable 
Intereſt. Firſt, the reſiduary legatee in his will comes, and is 
© adwitted; the heic not appearing. In what rigbt it was meant 
- Ba * by to admit her J cannot conceive. The ſurrender to the uſe of the 
ar args will is no proof, whether it is redeemable or irredeemable. It 
copy hold to 


the uſe of bis muſt never be held, that a mortgagee of a copy hold eſtate by 2 


will is no 


proof, hat he ſurrendering it to the uſe of his will underſtands it to be irre- 
._.- . conſidered it 


© redeemable. OR: ä wiſe 9 will do chat, in onder that the 
VP _ equitable 
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_ 5 101 intereſts loa accompany e each other. I pre · 1709. 
ſame; at the trial it was looked upon as a mere ejectment brought fas 
by the heir; the mortgaged: premiſes not being deviſed by any Rache. 
valid inſtrument. In the year 1785 the third heir according. to 
whe | cuftom of Robert Fryer ſeems to ſuppoſe, that it was an 
irredee ape imtereſivin him; and brings a bill upon that ground i 
againſt theſe plaintiffs; the plaintiff Mary Hardy having been „„ 
1 under the ſurrender in 7768. That bill alledges, that | 2 
Robert Fryer died ſeiſed of this as real eſtate. To that bill the 
anſwer, that has been produced, was put in; and Mary Hardy, a 
married woman, ſays, ſhe is informed and believes, that in the 
year 1740 the mortgagee had taken poſſeſſion,” That is certai y 7 

a miſtake.” But I lay that out of the caſe; for in 1765 Errineton 
dmitted; he had only a redeemable ' intereſt. © Therefore thiete 60 
muſt be foe tranſaction from that time. - Ervington' 8 admiſſion 

is | in favor of the mortgagors, and againſt every perſon claiming 
under the 'mortgagee. 1 rather believe, Nobert Froer dealt- with 4) 
his as irredeemable; and thought, ſomething might have hap- | 
pened, that gave him that right: but 1 cannot want that "Y took . 
* other t an een abet port ata ch cot rw + at 415 

Ts vil Was not prtictanc ond; 6 a juft b W is 1 | 
1 Tinitations world have barred” them theſe defendatits prevailed i 
in an ejectment brought in right of the defendant Mary _—_ © 
my heir. 1 will not hear a word againſt the effect of ES. 
Tbis is not the place for that diſcuſſion. If that point is relied 

on, let them bring another ejectment. What pretenoe is there 

for filing the bill upon a legal title? By filing the bill the plaintiffs r 
confeſs, they were well turned out of poſſeſſion; and pra mar 0 - 
polleſfion may be delivered to'theta of this eſtate, as having been a f 
chattel intereſtin'the teſtator. I (hall therefore now ſuppoſe, this did 0 
not paſs by the will. Then after 1 nine years this bill is filed; the . 7 | 
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Plaintiffs finding, they were wrong in ſuffering the heir to recover. 
What excuſe has the plalntiff for acquieſcing under this eject- 
ment? Every thing he knows. now was known to bim, and was 
much more frech at chat time; and they mipht have made 
| better defence then than they can now. The plaintiff lies by | 
ſor nine years, and then files the bill ; not only demanding de- 
<ree, that this was a redeemable intereſt, but an account of the 


n rents and * and to ſet aſide : * tranſaQion, that has "720 9 
place 
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en 1 aa eds * „. have 
1 - a minute inquiry as to any money laid out by the defendants or 
5 * bees + * perſons claĩming under them; and I am very much diſpoſed 
„ rves, 

5 to be liberal to them in any allowance, and even as to the coſts of 
= ſuit; all which has been occaſioned by the Flaintiffs: but L am 


bou d.t to Nur pn that Wen e * *. redeen 
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Z By the decree it was F chat Robert Fry ryer- in 8 year 5 
E 206 and at the time of his death was entitled only to a redeem- . 
Z able. intereſt in the copyhold, premiſes. i in the pleadings mentioned; 7 
3 and that the beneficial inte eſt therein paſſed to his executors; and | 
IM Was veſted i in the defendants Wright and Brownent, executors of : 
I : Fawcett, ſurviving; executor of Robert Fryer, upon the truſts of his 4 
I will; and the defendants Wright and Brownent admitting, that all 7 
3 the debts were paid, it Was ee that ſuch. beneficial intereſt I 
A irs to * i G e „ "= {RY ; 
4 "The Maes was 1 to 8 1 1 5 and; "0 had — 
„ paid by the defendants Reeves and his wife upon admiſſion to the 1 
3 aid eopyhold premiſes; who had been in poſſeſſion ſince the year 
Eo 1788; what, coſis had been incurred in bringing the ejectment 2 
3 againſt the plaintiffs | in this cauſe; and it was directed, that an ac- | 
J . count ſhould. be taken of all ſums. 1 money paid by the defendants | 
I ; on account of the copyhold premiſes, of the rents and profits re- 

nn ceived by them, andof money laid gut by. them, or by perſons claim- 

I ing under them, in ſubſtantial repairs or in erecting x new buildings; ; 

3 and that the, Maſter fhould 1 inquire, whether the plaintiffs c or defend- 

3 ants had made any mortgages upon the premiſes, and whether there 3 


are any other incumbrances affecting the ſame; and what is due | 
thereon; and t that the Maſter ſhould ſtate their priorities ; and direc- 
tions were given for the appointment of a receiver, and that coſts. 


' A farther directions $ ſhould be reſerved, With liberty t to apply. 


1 * 5 "Ms he Np was 8 up o the üble A a pe- 
3 den 0 vary the minutes by. adding an inquiry, what ſum of 
7 money the defendant Fox advanced upon the ſecurity or the mort- 
Sage in the pleadings mentioned? and whether on or before the 


3 of a" . 1789, thr Hate 0 of ſuch mortgage, and Ahern firſt, the 
"laid 
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and bequeathed unto Fobn Collins, his executors and admi- 


the public funds, upon truſt, that he and they ſhould continue the 
ſame there or elſewhere at intereſt for the equal benefit of Fane 
Collins, John Collins, Ann Collins, and Bonner Collins; children of 
the ſaid ohm Collins, until they ſhould attain their reſpective age 
| or ages of twenty-one years, or day or days of marriage, which 
ſhould firſt happen; and then to pay and equally divide the ſame 
between them ſhare and ſhare alike ; to wit, 200 l. a- piece to each 
of them at the reſpective times aforeſaid; together with the divi- 
dende or intereſt, profits, and produce, of each one's legacy in the 
mean time accruing; and in caſe any br either of them, the ſaid: 
Jane, Jobn, Ann, and Bonner, ſhould happen to die before his, 


her, or their, reſpeQive age or ages of twenty-one years, the teſ= | 


tatrix gave iti ſhare or ſhares of him, her, or them, ſo dying over 


1 Poabell hy ber will; ned the 16th. of Augu 1783, gave 


niſtrators, the full ſum of 800 J. ſterling, a part of her money in 


Aston pre- 


ſumed ſatis- 
faction of a 
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gacy there is 


no diſtinction 


between the 


caſes of pa= --- 
rent and child 


and of ſtran- 
gers; there- 
fore circum- 


ſtances of dif- 


ference, as 
that the le- 
gacy given 


by the parent | 


is contingent, 
are laid hold 
of to prevent 


the applica- 


tion of the 


rule of ſatis- 


faction. 5 


to the fur vi vors or ſurvivoriof them, to be equally divided between 


chem, if more than one, ſhlare and fhare alike; and if there ſhould j 


be but one, wholly to ſuch ſurvivor, to be paid at the reſpective 


times or time aforeſaid; and ſhe e e OT "We ow . 
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Jobn Collins, . ee ee 10 Jon of 800 k WU the vis 
in the will: He died upon the 5th of May 1792 ; leaving all the 
children mentioned in og will £3 Wires n 48. wen 12 
Henry Collins, ſurviving. „ Oo LOVE TIT WAS o, 
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co bis daughters, equally, as tenants in common, and their reſpee· 
i e a tive heirs and aſſigns ;; and he charged all the ſaid eſtates, except 
„ part 2ppolnted to Bonner Collins, with ſeveral ſums given to 
ee oh each of bis ſons and daughters; viz. to June Collin. and ſome 
| Tn others 2 500k, and to the teſt 2000 .; ; directing, that if either of his 
44-53 +nx WT SE ' daughters ſhould die under the ape of twenty-one, the 
erp, ſum of money charged for ſuch ſon or daughter ſo dying ſhould 
ik (into the eſtate. The teſtator then impoſed a condition upon 
fob 310 his eldeſt: ſon to confirm 4 contract, into which: he had entered for 
+ the, ſale of part of the eſtate; and gave to his ſon Henry ſome 


i = * cha ule Jot.: his: 1 0 50 eee in tail; Pars, * to ng 


. „„ 
=” "TR vin, dhe, the.2zd of  Fabuary 1790, n "TY We: 
_riape ſettlement, under which he had a power to appornt the Eſtates 
| ſettled upon the marriage after the deaths of himfelf and his wiſe 
among his children, or to any one child, and ſubject to ſach 
charges as he ſhould think fit, he appointed under that power a 
part of the eſtates after the deaths of himſelf and wife to bis 
youngeſt ſon Bonner Colli ns, his heirs and aſſigns for ever. Then 
all the reſt of the eſtates, ſubject and chargeable with the ſeveral 
legacies and ſums of money for his ſons and daughters after men- 
'* tioned, he gave to his eldeſt ſon and the heirs male of his body; 
and, for want of ſuch iſſue, to his ſecond, third, and every other 
| ſon, ſueceſſiyely in the fame manner; and, for want of ſuch iſſue, 


Und, to which he directs His eldeſt fon to make a complete une. 
le then gave all other his real eſtates, ſubject to certain truſts, to 


ed rY 
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Collins the ſum of oo li, to be paid to her at her arrival to the 
age of twenty-one years, if ſhe ſhould arrive to that age, but not 
| otherwiſe, together with the intereſt in the mean time for her 
_ maintenance and education at the rate of 922 pars cent. * to 
by ons as therein mentioned. | 


The ele gave gmiler Mee to bis eber children; 
je” he gave all the reſidue of his perſonal eſtate upon truſt to be 
called in and turned into money, and applied in payment of his debts 

and legacies; and he directed the deficiencyof his perſonal eſtate to 
be paid out of his real eſtate. The teſtator appointed his wite Fane | 
Gli and * Der 9 executors 2 his will. W 
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The «bill was filed by hw Callin, the daughter, W 
ae the age of twenty-one,” and her huſband, 22 the. 
1 FE 1 558 under * will "as ago Powell, 5 
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rhe e was, e as be Nen mult not ele to take 


995 [i 8 of 200l. under the will of Mary Powell, © or he pros ! 


_— under * will of ot ca ns 
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. or the Plainti 15 contended, that they were 
* entitled both to the legacy of 500 J. under the will of the 


teſtator Jobn Collins and to the ſum of 2007. under the will of 


Mrs. Pozoell; which was a debt due by Collins; who by his will 


expreſaly directed his debts to be paid; and ſhewed no intention, 


that the legacy of Fool. ſhould be a ſatisfaction: the other pro- 


viſions being ont” of che caſe, as 18 upon che ſet⸗ 


denne 


g General nk Mr. Cooke 12 5 the n —The caſes . 
bas decided this; that where the teſtator has mixed truſt funds 


with the maſs of his own property, and'has then made a diſpoſition 


in favor of his children, and they can make a claim upon his pro- | 


perty in reſpect of thoſe truſt funds, the diſpoſition made in favor 


of his children 1 18 Prim i facie to be conſidered as in ſatisfaction of 


thoſe: demands. A preſumption ariſes; and it is neceſſary for 


thoſe, daiming againſt the diſpoſnion he makes, to rebut that 9 
5 preſumption. 1 is leb . not to diſturb that range ; 
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The "FEY Fil © Collins ele mixed the ubm fund with his 15 
perſonal eſtate makes a proviſion for his children; and conſiders the | 


ſituation of them all in that diſpoſition ; including his ſon Henry; 


who takes nothing under the will of Mrs. Powell, It is a diſpoſition of 
the whole property, of which he was poſſeſſed. He intended by 
that diſpoſition to make that proviſion for his children, which he 


thought the proper proviſion for them, according to the difcretion, 


that a" parent has a right to exereiſe with regard to his children. 


The direQion, that upon the death of a ſon or daughter under the 
age of twenty-one- the ſum charged for ſuch ſon or daughter 
I * a . real ke, cen e denten to 9 a pro- 


1 "viſion | 


” | 309. viſion for his youtiger - childrer ity ) and bot bY ; charge the ae in 
— e be 8 n for that N ent 
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Al theſe caſt mich: caged, to 1 are very much de 
upon this ſuppoſition; that, when a father is providing for bis 
children, he is conſidering the obligation he i is under to Provide 
for chem, and making that diſpoſition he thinks fit to. make among 
them upon a view of all the circumſtances, 

The queſtion i is, „ whethet hed intention was, 9 . e 
7 it will extend to the others,) ſhould. remain creditors upon his 
eſtate for this ſum of. money, or that the proviſion he makes for 
them by! his will ſhould be in ſatisfaction of that demand. There 
are many caſes, where a parent mixing and blending with bis 
own perſonal eſtate that, which belonged to his children, and after- 
wards making a diſpoſition 1 in favor of thoſe children, i is deemed 
to intend a ſatisfaction for that debt due from him to them. The 

obligation he is under is double; the one conſtituted either by 
bis own previous, act or that of. ſame other. perſon: the other the 
natural obligation he is under to maintain his children. He i is 
providing for the diſcharge of the, latter obligation; and is pre- 
ſumed to intend at the ſame time to diſcharge both. In Hinchelj 2 
v. Hinebeliſſe (ante vol. 3. 516.) this ſubject was very much under 
conſideration. At is, impoſſible conſiſtently. with that deciſion to 
hold, that the plaintiffs are entitled to claim. the ſum of 2000. 
under the will of Mrs. Potwvell as creditors, and: alſo the proviſion 
1 for the plaintiff Jane Tol ſon under the will of her father. Where- 
= ever property remains diſtinct in the hands of Truſtees, ſeparate 
In from the mas of the teſtator's preperty, evidence i is required, to 
Po ſhew, the teſtator at the time he made his will had it in, contem- 
3 85 ED plation to include the truſt. property. in his own; becauſe it is not 
8 naturally included: but wherever it is naturally included, that is, 
if the teſtator is originally a debtor by contract or covenant to bis 
can. or becomes ſo by receiving truſt property, perhaps im- 
properly received, by which he is ſtrictly debtor, not to h bis chil- 
dren, but to the Truſtees, it is clearly determined, that the pro- 
perty, to Which the children are entitled, being mixed with the 
maſs of his own property, the children cannot claim. that as eredit- 
ors, and at the ſame time take a benefit given by the Will. That 
4s * by n v. Wore 3 2 All. 632. and many other 
| caſes 
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— 
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of bodo Was reel erte 485 155 | e of 4 ain 2 = 
lon it to have N by the truſtees. „„ . : * : I 
„„ 8 150 C 3 _ CoLLins. 7 
"The direction, that appears in this Will, for payment "Wu il * ; 1 5 1 
| debts, upon-which ſome fireſs has been laid; has occured in almof * =_ 
every caſe, in which this queſtion has undergone diſculſion ; and = IN I 
chats has never been conceived” to make a difference: That . : 9 
rection Has been conſidered as applying te to debts of a different © 4 
deſeription.” The perſonal eſtate in this call 1 15 very "infulficient | "7 
for the debts and legacies ; and the teſtätor in "the will adverts 1 to. "x 
chat eircumſtance; and charges the Algedey upon "the re „ 1 
eſtate. gh: I W Wy OT TREE . %%FFͤRTCCCCCTCC GT e on 
—_ 0 N t 85 ee 1161 1 | th 
lifferent from that of ſtrangers with 'reſpe&t to this uber. 3 
reaſons is, that a parent makes a diſtribution of his Property z 
a view. to the extent of the property he poſſeſſes, ani 7 cles ig 3 
lich a vie to its being ſubject 0 the charge he makes 3 
in favor.of his ether children - i; 


Its Herne v. Herne, 2Vern. WM 
the ground of the deciſien is, that the will ittiports a bifpoſition of 
tue whole eſtate; 80 this will imports a diſp6fition of the wh oe 
property, aud makes what the teftator conceives 4 proper pro 

T_T his wife and all his children; and thetefore a a ee 


is implied; that the proviſions by the will ſhall be taken in 1 8 


{atsfaQiori; and v. Weyland was a very ſtrong caſe, arifin y 
upon à ſettlement and an inteſtaey; and it was there held; that 
the father becoming a debtor by Bis wrongful act is petite in 
the ſame fituation as if he was debtor by covenant; and your 
Honor ſeemed--alfo' to think ſo in Hic bell v. Hinchilige. z In 
Harto V. Whitmore,” 1 P. mill. 681. Lord Macelesfield fay ays, 1 if a fa 
ther gives a daughter a portion by his will, and afterwards' gives 
to he fame daugbter a portion on marriage, this by the laws 4 h 
all other; nations as well as Great Britain is a revocation of the || 
Portion given by the will. Moſt other countries have adopted the 
 Guil: Law; and there is no doubt upon that, if the difpoſition/i is 
of all the property, the child mult take what i is given as a ſatisfac⸗ 
tien f the: legitima' portio. 24 "Phe euſtothi of London à grees with this. 
in muy Eaſe" the queſtion” Bas arlleh, Whether a perſon, no not 1 


is within this rule ; 3 and A ſtrong dittinction Bas * 
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muſt reject the: will, or take the proviſion under i it; not, becauſe 
che teſtator was aQually i in poſſeſſion of the property, but becauſe 


| This WA is not to 1 5 e diloguilhed 5 From Abe of t thoſe. x 15 is 
clear, the: teſtator Collins was debtor for this ſum. T 


N 


506.3 ; 7 85 DTS 7 was Arongly 3 10 thoſe caſes 4 
many others of that kind the queſtion has depended upon this; 
| whether the perſon, from whom, the provifion was derived, in- 
_ to put himſelf i in \doco parentis 5. and a different conſtruction 
* has ſometimes. prevailed, upon that ground. Copley v. Copley, 
1 DP. Wall. 1 147. is very important in this view. Tour Honor in 
iche ie v. Hincbeiſ iffe. qbſeryed, that zit is, ſhorth 
Pere Williams, b It Is Jupplied: 1 in a degree by Mr. Car. Ia} 
_ find by a manuſcript note of that caſe, that the portion of Sooo. 
under the ſettlement Was alſo payable at all. events at the age of 
twentys one. There was no declared intention: but the ſame. pro- 
perty was charged with three ſeveral ſums, payable at different 
times, ſome leſs beneficial than others. Strictty peaking, It Was 
not a ſatisfaction: but being a proviſion for a child out of a 
family e eſtate, i it was conſidered that ſhe was to have one portion 
only, and not three, In this eaſe the proviſion claimed muſt come 
ian the lame way out of the intailed eſtate,” Cupley v. Copley was a 
1 ſtroyg caſe ;.for the firſt portion of 50000. was a charge by 
„ grandfather. - The ſubſtance of theſe. deciſions is, that they 
hall not take both proviſions: Ruſhaut v. Ruſdout, 3 Bro. P. C. 
132. Feſſon v. Feſſon,. 2 pern. 265. Thomas v. Kemiſh, 2 Fern. 
348. In Walpole v. Lord Conway, 3 Barnard. (5) 1 53. the 5oool. 
Was really a debt due to the truſtees. in the marriage ſettlement, 
not part of the teſtator s perſonal eſtate. The difficulty there con- 
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i) The Solicitor Gener al Sede that now thoſe 8 are e not e 95 * 
are generally in ſubſtance pretty correcily ſlated 3 and that wo manuſeript notes of ibe 


caſe here cited, one an extract by Mr, Ties Sharpe. from the R in his ct * 
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| of Pepe, e. zel ee ariſes: upon po Oy os 
falling from the ſame parent, and out of the ſame fund, will not 


prevent a ſatisfaction: whether it ariſes upon a contract for a ſet- 
tlementy ſatisfied by a will, or upon a portion by will, ſatisfied by 
ent; firſt, from regard to the convenience of the eſtate: 
ſecondly, denne it is unnatural to ſuppoſe, that a man mould in- 
tend to give two. portions, giving ane plainly, in a manner ſhews- 
ing, he means it as a portion. But wh 
a legacy is a ſatisfaction of adebs,. we role ig clear, that if there/is 
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E 2 os = 518 direQing the payment 5 bis debe bag! 76466 fr 
Is it not the fairer inference, chat, when a father gives Jegacies of 


300 J, to all his children, eyen after · horn children, he intends the 
children entitled to- this ſum of 200 l. each {hall not. be deprired of 


nds .Otherwiſe he takes from them that ſum i in fayor of thoſe, for. 
hom no. benefit was intended by the teſtatrix Mary Powell: It 


is more natural to ſuppoſe, he did not intend to make any diſtine- : 


tion to the prejudice of thoſe, to whom. Mrs. Potoell had been 
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_ quently: the ren were- pol to lik dees: büt, benden =. 
they were queſtions of double portions ; and I admit, that where 
by theettlement out of the common fünd a proviſion is made for 
the children of the marriage, and-the parent has given by will as 


x partiowany part of his property, primd facie that given by the 
will is.@-fatisfaction. of that by the ſettlement (a). But I never 


heard, that a debt due by a father to a child was ſatisfied by a le- 


giey given by the v 


of the facher; and that the child could not 


ul both; and I do not apprehend, there is any ſuch, principle: 8. 


ſuch a debt is no more ſatisfied” by ſuch a legacy than a debt aue 
by a Ranger is ſatisſied by a legacy under his will unleſs upon 
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the: fate: of che will, or from the circumſtances, as to the man- 


ner, in Which the teſtator acted upon the property, it can be 


plainly proved, he meant it ſo (3). It is admitted, that if this 
had been the caſe of an uncle, or. any other perſon, not in the 
ſituation of a parent, it would not be a ſatisfaction; 3 and, bowever 


dest t am of availing myſelf of any rule 1 in favor of the i inten- 


tion, 1 muſt not lay down a new rule, carrying the doctrine much 
farther than it ever bas been carried. N0y caſe has been found of A 


debt ſo fatisfied. If the caſe of a debt could be found, the 1 in- | 
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w 1 is Bid, the» 8 this 1 1 his: will; he; gave theſe 
children a er benefit than they would. have derived under he 
debt. But it is admitted, that it is not ſuch a benefit as in the 
| caſe of any one büt a patent would have been a ſatisfaction. I 
muſt then have recourſe to the wẽill. If 1 am to conjecture | 
uo it, I. ould ; Imagine, the teſtator did not mean theſe 
childten to have both demands: ; but is there any principle, 
upon Wich 1 can hold the one a ſatisfaction of the other? 
H any of theſe children. had come of age in the teſtator's 
Uh Mn 1 10 ee a dtn ehe as, to hem? 
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oe 2 miniſtrators or alfigns, being the produce of the a 
„ South-Sea'' Annuities this: day ſold and transferred by the ſaid 
0 Fob Eleves to the. ſaid Arthur Porreft at 18950 then the oblige- 


the transfer 
with intereſt 
aut 5 per cent. 


to the date of 


the Report; 
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8 _ for 
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count of che 
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7 upon 71700. to the ſaid Jabn e le heirs, executors, a 


os! deen en © wit ul bis desen TE: can" hardly b 
e Fo h e ee ee e , 
e f 9 0 Ei d F OA F op pee 

K am very for from aikeitig from Hinchclife v. Hinchiliffe:- On 
- 8 contrary, Think, it is confined by all the caſes, that habe been 
cited. But T decide upon this; that this is not the erer a por« 
| tion; and 1 lay down generally, that 4 legacy by a father to a 
cn is not a ſatfaQion of a' debt due t to Fthe child in any other 
way than a debt due from à ſtränger would be ſatisfied by 
duch a a legacy. I muſt try it by the ſame rule; and ſee, whether - 
it appears by the will, that he conſidered it as part of his p 
eltate; and it is admitted, that af” this was the cafe of à ſtranger, 
this legacy would” not be 4 Fe 12 erefore 1 muſt hold, 


2 CS 
8 2 1 Ri * Us 


£ * 1 14 
* "> . 2 Y ö 
> * 4 * 2 72 * 2 * 2 TY SE wy tn . . , 
3 * 4 1 * + 4 1 * 58 l 3 5 FN 3% 0 15 3 . ? #7 7 * 5 
3 . 
1 4 * L — N 


A 


4 *. +} 7.5 53 1 a 415 14 1 P ys Ft. 


r 


raft & Rolle Ars the «Li Clin) itt 


4 K. 3 wi * bf 3 =, 
E109 3090 8 To $83 90) ä 


7 PS * 1 


V rreft having el to hn. . 
ee for a Loan of 7 r 8ocod.. Mr. Ele agreed to transfer. 


to him 8000. Old South. Sea Aunuities; which upon the Zoth of 
4021 1766, the day of the transfer, were of the value of 7170. 
Upon that oocaſion a bond was entered into by Commodore 
Furiiſt, dated therzoth of: AHuguſ 1766 the condition of which 
was, . that if the ſaid rthur! Forreſt ſhall replace or transfer unto 


== <4rihei aforeſaid! Fabn' Elwer, his executors," adiniviſtrators ot 


g aſſigns, in the books of the South=Sea: Houle 80001. capital ſtock 
$7 in Old South-Sea Annuities fix months after the date hereof, and 
hall in the mean time pay or cauſe to be paid "lawful, intereſt 
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eres made in the fupplementa upon the #4th of 1299. 
it was declared, that what ſhould" be eoming due to 1 3 = 
the eſtate of the teſtator Fon | upon the account of N. illir, one E | 180 * 7 | Lo | | 
the truſtees in the will, Who had become a bankrupt, ſhould be . 
ſwered by the deferidanits, the repreſentatives of Elerer; who: was EE 
another of che | truſtees in the will of Forreſt and Who was 2 
charged in - reſpect of a loſs ſuſtained by the eſtate in fe os, TONE 9 || 
of confignments/by his permiſſion to Millit; and, it was directed, - 
that 3 . en Eliurr ſhould be EO by the: Gd de- „ 1 
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By the Maſter's Report, tick 3 1 of July 1798, 15 Mats „„ 


of Elwes was charged with the ſum of 10,562 . 195. Fd, due to _ 


r 


the eſtate. of Forre/t on account of Willis: and it was ſtated, that x; „ 
there remained due from the eſtate of Forrest 10 the eſtate of Flv 7 
on account of the ſaid bond for principal the ſum of 65004; „ „ TM 4 
for intereſt thereon, computed to the date of che Report, the mad 
e 17. m 7 together the ſum of 12,9631. 1 leaving 1 IP 
a balanee of 2400. 174. Oy to the eſtate of Zhwes from the 
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_ Seeondly, what the Maſter had computed e the ſum ok 50 1 i 
b;001., the principal money alledged. to remain. due upon the bond, . 1 2 
after giving credit for payments made on account of the principal, | 
aſteß the rate of 5 l. per cent. per annum to the date of his 1 „ 
whereas, admitting the legality of the bond, the Maſter ought . 1 
baue made any computation” of interelt upon agy money ſecured 
thereby, but to have taken an Account 'of the dividends; which 9 2 0 4 
world have acerued pon the ſum of 80000. Old South-Sea e 
Annuities! from the date of the bond to the date of the Repott, „ 
e eftate-of:Forre with the amount thereof. 
= OE oy ſeveral ſums paid on account of ſuch i W 6-4-7, 7+. 00 
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_ : : South. Sea Annuities and paying intereſt upon the ſum of 7170. 
, the rate of 5 per cent, from the date of the bond to the time of 
replacing the ſtock it will be right. If the ſtock had riſen above 


| x om the eſtate of Furrgl to the eſtate of Elaes the ſum of (65007, 
for principal. upon the ſaid bond, after, givingieredit for the-pay- 
ments made-on-account:of ſuch, principal, and upon the ſuppoſition, 
that ſuch. principal money was originally the ſum of 70; 
| whereds: no-ſum was made payable or ſecuted to be paid. by the 
bond the condition being for replacing the capital of principal 
9 ſum of 8000 I. South · Sea Stoek with intereſt, as therein mentioned; 
and therefore tlie eſtate of Forręſt ought to be charged only with 
fſuch ſum of money as or by way of principal as will be. ſufficient 
for repurchaſing or replacing the ſaid principal ſum of 8000“. 
1 Seuthe Sea Annuities, her 
SY ſome given period of time, after * the Teveral Kane of | 
1 Les PRE on account of the bond. 


This is a very ſi 


ö ſome period. But the Maſter has conceived, that after the erpir- 
ation of ſix months this bond became a ſecurity, not for replaci ing 
the ſtock, but for repayment of the principal money. The true 
1 reſult of the contract is, that 5 /. per cent, ought to be paid for ſix 
months from tlie date of the bond; that then that act which the 
obligee had a right to have done at the end of the fix months, 
FN ought to be conſideredd as done; and that by paying intereſt at the 
Ss Tate of 51. per cent. to the end of the ſix months, replacing the ſtock, 
e paying the amount of. the dividends, that would have accrued 
e e 2 the-endjof” the fox. 8 till the n is e the' ar- 
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_ D LA v y his will,” dated ae "18th of Moy 1 1792, 
*Y charged the reſt and reſidue of all his real and perſonal 
eſtates with the ſum ef 1000; 5 Which the gave © to Hunpbry 
 Sibthor 5 detlaring it to be given to replace the 1000“. depoſited 
1 n the teſtator” $ hands at the” time of Sibthorf? 8 marriage; and 
EY at times he nad nearly had back; and Airecking, that 
5 "releaſe be given. by the ſurviving. truſtee * in his marriage 
ſertlement for -the ſame ; ; and that the ſaid” 10 5000 be paid 
and applied for that _ Purpoſe, The teſtator then proceeded 
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« Talſo\ give to the laid Eunplry Sibthorp ie further fum of 
45855 the better to enable him to provide for his Younger 
wu children; and if he Thould Uepart this life before or I be 
= rendered incapable” in caſe of accident to make a any alteration, 
lh then T give. the ſaid ſum of 70001. to Suſanna Sibthorp his 
Ui wife for the purpoſes aforeſaid; and if both of them ſhould die 
4 " before me, 1 give the ſame deen the younger children." 
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Upon itte death of wehe zeſtator ihrer letters were ſouud, 

bearing the fame date as the will, »d4igned by the weftator, 
and directed to each of his exceutors; declaring, that” ie u- 
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to dower- at common law out of his real and perſonal eſtate; 
and if the ſhould ſurvive him, ſhe ſhould receive 14, 000 J. at leaſt. 
within i monks ufter, his decenſe as and for Ber ſhare of bis 
perſonal property and for the better ſecuring the. f- 
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to receive, ſhould not, when reduced into money; amount to 
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3 1 „ 1791, and executed after the marriage, Robert Anſley became bound 
= to Akan, Lader, and to Fe „a Anftey and Arthur Ally. 1 3 
1 5 chers of Rober 4 Ajiey, ; in the penal ſum of 10,000 L; with a condi- = 
: n, reciting the marriage; and that Robert dnfley' was deſirous of _ = 
| Rd Pr 2255 which he bad made to the laid Lucretia £ 
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difors bly at her, of making 
out of the fortune, to which he had become: entitled: in right of 


his ſaicd Wife claiming under Milliam Ligłr, ber late huſband, or 


any of the covenants in the ſetilement made upon her marriage 


Sn Dundas Light, Alexander Whalley Light, Lucretia Light, 


aten Ader he Secure * 


under 870 to leave this country immediately to join his regi · 


ment an Iadia, be was willing in the mean time to enter into the 
„that the ſaid bends ſhould: be void, if 
Robert Alley, his executors or adminiſtrators, ſhould by a proper 


faid bonds, it was: Jeclan 


inſtrument or inſtruments pay, aſſign, or make over, to 


„ e apment and; afaion of al (the 
charges, obligations, or other 4ncumbrances, a 1 ſuch. eſta 
aud effects, other than the covenant or covenants: in the {ere 
ment made upon the laid  Luoretia by Milliam Light, alſo after 


payment and ſatisfaction or allowance of all coſts, damages and 
night at any time 
after be incurred in any ſuit or ſuits either in law or equity f 

lad 


expences,. which had at any time before or 1 


already inſtituted, or which: had been or might be inſtitute 
ſpecting the eſtate and effects and affairs of the ſaid William Light, 


whether the ſame or any part thereof might have been paid by or 


eſtate of William Light, and alſo after payment and ſatisfaction 
of every other expence, that might be incurred in the ſettlement 
or arrangement of the affairs of the ſaid Miſſiam Light either in 


England or elſewhere ; upon truſt. with the conſent of Reber 1 


Ale during his life and after bis death of Lucretia, his wife, in 


caſe: ſhe ſhould ſurvive him, to inveſt the whole amount thereof 
in Government or real ſecurities at intereſt, and to ſtand. poſſeſſed A 


of the ſtocks, funds or ſecurities, upon the truſts after declared: 


E. is to yy upon Valk to 0 pay 4 and pon” Robert Aalen | 
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with him, and alſo for her four children by that marriage, Millam 


and: Hewny: Light, upon condition, that they ſhould not receive or 
claim zn part of the eſtate or effects of their _ 3 ow Ms 


en. unſettled, and Bebe Aue ach then 


Lain Fobn: Anftey, and Arthur dn/icy, one full clear moiety or 
half part of what (ould appear to be the clear ſurplus of the eſtate 
C. 5 6a of the wood VER ow deceaſed, not en ; 


| vcretia before her ſaid marriage out of 
hereafter out of his on private money or out of any part of the 
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- alt ib to receive dhe ieee ee lis lifes" and after lis 
death to pay tour empower Lucretia; bis wife, in eaſe the ſhoudd 
2 * . arvive: him, to rereive the ſame for her life; andb after the deah 
def the ſurviverꝭ of them upon truſt to pay, athgny or make over, 
KR” the principal of ſuch ſtocks or ſecurities equally to and among "i 


cl her chüdreh by William Lighe, 


5 the ſaid children of Milliam Light ſnould edit under agez not being 
werried, or having been mürriet 
dulildren ſurviving; as aforeſaid, or born in due time afterwarde, 

then the part of him or her ſo dying is hot to ſurvive sto che others 
WOES of them; but to 80 70 their repvefentatives beſpecbe 


. bed, or born, an due timdba 
"  alligh, and make ow 


ments ſhould contain powers tothe truſters for changing the 
. . eee er arbor and par- 
Ticularly a proyiſe 
before n ſaid children, or any perſons claiming through | 
them ſhould become e | 


4 each of them. ſhould execute to Robert Auſtey, his heirs, executors, 
. and adminiſtrators, 4 in caſe ſhe ſhould ſurvive him, or to ſach other 
Ti perſons, as ſhould, be entitled, general xeleaſes,; diſcharging them 
and the eſtate of. 
ſoever: but ſueh proviſo: ſhould: not be intended or worded. ſo as 


8 


Light. (ſurviying,their; reſpective parents} from claiming ahd intereſt 
of the {hate of their deceaſed parents duting their infangy: but if 
4 Robert Anſley at the requeſt of the truſtees ſhould not execute ſuch 

proper inſtrument agreeably to the condition, the bond was to 


as ſhould be living nor be mar. 
Tied; at the death of the eee ee Anſtey and his ſaid Wife, 
on ſhould haye been matried, an be tben dead; leaving a child 0, 
children futvividg, or borũ ãi que time afterwards: But if any of 


1. and not dekviag a child or 


FE r id 


a, his: wife} under ing aud unmabiied(i or, being 1. 
ed, wirhout leaving d hid or children futviving, as afore: 
wards; then jupon-mrult to pay, 

r; he ſaid- principal · unto be ſuryivor, of 
crettag his wife, his vor her :executors, ad- 
miniſtrators, and aſſigns; and which aida inſtrument or inſtru- 


* 


ov condition, (as mayi be mbſt adviſable, ) that 


titled to teceide any beneſib under the bonds 


and the inſttuments to be dtiade-insfluitudnee tbereof, ihey and 


giniſtratots, and to L 


retia, his wife; her heirs, executors] 


William Light from all claims or demands what- 


to deprive any child or children of the ſaid children of Hillian 


remain in ad force: and it was: declared, bat beg ene 
111 "998; [efſeQs..of, Noe Ale (or the \diamonds, 


"bus. age volt, 
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a ernalia, + er | other aricles therein before-exre pteck 1 
ſhould be Table to or bound by the faid bonds, but only the 4 
full and Hear inbiety of tk fur Jus of the estate and effects of 3 
Liest after full payment, fntisfa8tion and allowance, of A 
the: debtspcharges, inoutabrances, 1018, coſts and-expences, therein 3 
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y the decree, mad A ide s zd of. * 1 701 1 3 ſe, of | 

Stratton © v. Anftey, the vill, o far: "2s : x fought, to ſet aſide th 
„dec the oh of, fh 1776, was difmilſec With coſts, ar 
to Uke an account of the debts du 
, and . . the-petfonal eſtate. of the inteſtate Million 
dome to the” bands of Nobert A ey, and bi Wie, pa 5 


Alexander Ladies 3 -who by his s anfwer. admitted, 
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in payinont « "of the debts 2nd funer, 


that Mlezander Ludere bad Aa . 
Willi Lis bt, that came to his hands, except 68 5 

lock and EE, Her cent. Bank Anguiti fey * 5 
0 indetaaify. Ludors againſt all en gen Ri {af the ſuit of _ 
Stratton VAK y; and Tuer: covenamted, that, as Joon, A 1 
| ould de diſcharged: from that -ſuit, he wopld transfer the faik - 
ſock to Nobert A 2 the ſame having been laid -out by him W = 
Bos of the fum. 00 a; ; tec Ky N Page tem | Ly bt to be Paid 'fo t _- _— 
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| Sno Anſley died in April 179 45 baving had only oi one e child _ 


© her feeond mamriage.; who died an infant.” Robert Anſtry took _, = 
out letters of ad miniſtrationto herz and Alexander Luders obtain 1 


letters of adminiftration-de bonis ; non of Wailligm during be 
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2 was filed. by Anand Taders and the four in 
en William 


bt againſt Robert Anſpey and his two, bros, =» 
e al fams of money, ſecurities. and — 
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tr ee which the * Robert Aale had 8 2 1 | 
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: au fie ee U er received HM FOR al bis late wife, "I 
ums of money in the funds, ſecurities, and other perſonal eſtate, 
bereeht Jewels, rings, ornaments of the non, and wearing 


. of. her marriage with en - which. e claimed" to be 


entitled. u., or bad bet gd, r 
| or otherwiſe under, William Taght, or as part of bis perſonal 


1 
1 n Is 10 
e 3 


apparel). in the poſſeſſion or power of A Kb 


4 


eived)-as adminifiratrix of, 


eſtate or the produce thereof; and an account of all the perſonal 
eſtate of William. Light, except as aforeſaid, received by Robert 
- fo and Lneretta,: his wife, during ſuch fecond coverture; and 
that all ſuch perſonal eftate or the ſecurities, Oe, may be tranſ- 
| ferret] to the Accountant Geberal; aud that the property or for- 
Tune of the late Lueretia Anſley may be fettled aocording to the 
terms of a letter. dated the 17th of April” 1791, mentioned in the 
* bill: "but if it Gould. ap pear. to "the Court, that the defendant 
Nobert Anſley is not bound to make a ſettlement according to the : 
derts f ſuch letter, then that he may be compelled to make a 
ſettlement of one -moiety” of the- moties retained by him and 
Lucretia, his wife, towards ſatisfaction of the covenant in the ſet- 
lement, dated the tooth of July 1776, or which Mall hereafter 
be paid or payable i in relps , * thereof, and alſo one moiety of the 
clear reſidue, if any, of the perſonal eſtate and effects of Millian 
Light, upon the. truſts, of the ſaid. bonds for the benefit of the 
infant plaintiffs according to their reſpective rights and intereſts 
| therein, and that ſuch farther parts of the reſidue of the perſonal 
tate of William Light,. as. the plaintiffs, the infants, reſpeclively 
w/ appear entitled to or intereſted in, may be applied or ſecured 
for their benefit; and that Robert An Mey may be reſtrained from 
rommencing any action againſt the plaintiff Luders. to compel the 
Win of 6804. * 20. Stock, ns: 7004. 4 2 5 cent. a 
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The bill ile. chat it 3 appear, Th 3 of the per- 
" any eſtate of Zight is applicable tothe ſettlement, if the defendant 
Nobert Anfley would account for the perſonal eſtate received by 
bim i in right of his wife; that the ſaid Eoft India Stock and Bank 
_ Annuities. form part of the fortune of Lucretia Anſtey; and ought | 
to be ſettled according to the letter of the 17th of April; and 
that the defendant had received other parts of her fortune to 3 
much reater annum than he 1 3s entitled, to; and therefore the. 
* "Iv ny Nh any Ae BF N THEE 15 . | /Eividends 
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3:videads of the ſaid ſtock ought to be ſecured for the benelit of 17799. 
; 9 8 n e nd nry att ht Vc 14 1 9 412 1 75 : © 
the infant e jj TAEE ANG 112151097 


9 „ 5 — bs, "of 


| | ' 1 1 
4 : * 6. ip * WAN | E n 720 3 1 W 7 N 1. NT 28 * 4.4 n 9 2 9. . A 7 Tx 
* 9 IF PSS DS OO IEEE A IRE od BE Ss #3 a . „ * 
© 17 5 inn 705 K cs ih Rl e 2 — F 
, * 


bene og: no leon in the cauſe, it refied-upon-the 3 Are rer. = 
wn; Anſtey and Arthur Anse. The Lord Chancel'or fad. 
ould gonſider the latter as if he had been examined as 8 
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Mi” 0 prigen "by. Rob. e from Lon „ e 
LI at Bath; and was dat Supi the iyth of April 2791. „ 
It appeared to be ig anſwer to ohjections, that had been made by 
Mrs, Light to Mr. 4n/tey's propoſals: marriage on account of the 
difference. of. their ages, and of her children, and the danger of 
_ leaving them unprov d. Mr. DES in that Jetter diſclaims all 
idea of her fortune; 2 declaring, that he OM: wiſhes-to call het 1 
his folicits her to conſent to a marriage previous co his then intended 

departure for 1n4;a..... He. repreſents, that his allowance, while he 

remains there, will be near 1090/. annum; ſo chat mne in no 
ber expences during his abſence; that at 


eturn he. Gall ;have. between 3 aud 4991, a-year. | The letter 
then procecds thus. Na ? oe tk 5 . bw 


A 


4 In caſe f an en hint family afhervintts.T have ro- 
* poſed chat one-third of your fortune ſhould 80 te them: ſecure = 
1 one to your preſent childen : fhould the number of the latter be 


more than, your former, divide the two-thirds in ſuch manner 
36 dc wake all equal g and in the event of our deaths divide the 
* other third amongſt them all. One third with the addition · of my | 


* oWn.income. and what my father wil give me, which ec 8 
2 55 the number of his eh ren will be handſome, I am confident 1 1 
* me Hall be able to lire on very comfortably and 2s much ts 
* your happineſs and pleaſure as at OL CO INES 
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Then adxerting. to an avowal ſhe: had:madein Aa letter to him, 1 
7 ie Tortune permit her to do it, ſhe would make a deter- 
ien in his ente -þ $6, 1055 1 will ir gy _— we 


„ and being under orders to > join 155 regimedt, and 
r „„ Eo TO 1 ; 
. | | I by _ 2 : = g | ; 7 | 


— 
6 , | | 
& 1 % a * 4 
= „ - . * 
N * 4 
5 fm * 4 
, * © = 
y 4 * . ,; o . 
„ * * j 
E * £ - 
ot "SET RT | | \ 
- : -— 4 * : ) 
= — bo. t 
4 \ 4.4 8 - 
- * 6 


— CY PI 
— 
* 
e 


q — 
r 
N FIN? 
20> COCK 


R 
Der 2 
* — 


* 


i LE 
—_ * 
9 


wo 1 * * 
— n * e * 
* — 2 {oo 
I +; >>, oy 4550 Hog. 2 
Fa, yu . 0 
2 « 


_ 


D 


= i ** PET'S 3 260 U 


I * 4 r 2 N 
bv), 90 Ee oe 0 9 

f IF 7 ; » Py ++ ** A as 8 $5 us 4 * as Wa : HF y : 
* 17 "_ * > - 


a Is Fl FRE nm 0 3 4 
* FIR ts | V * oY 
2 8 S wt... 1 * * ST, * 
4.1 I x, 7 3 
0 * N 
Wers a 0 
* < - a * F 


- 
. * k - | — 
9 d 92 F 2 A % 4 1 { . L , n 
v l 8 5 K \ os J * 12 $70 * 
- 4 ” 
4 8 S 
. - F 1 
* 4 4 « 
P „ 
. {- % Gal 1 
7 Y 3 5 * % - 4 1 4 
& Ki % N. * S SN 
* < * , % jos - + 8 
12 — * 0 { 9 
o 


wenn marry ia he 100 Ms 

5 , / leave: af Shen er and his baggage was on boafd the ſhip, 
x which was then in:daily expeQation of failing: but finding, there 

Alter. _ mas à pröbability of a. ſhort delay, he went to Bath on 


de zcth 


3 ee ber de purpoſe. of /marrying "Mrs Lg, Ag he 


here early in the morning of the 2x; When, after they hall. 
met, and juſt before they were going to be married, he ent to 
bis brother Arthur Auſtex, requeſting a meeting; and upon his 
eedmiag Robert Anſley mertioned, that he and Tucretia Light were 
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Aus dt de bound; though it Was only” her fortune. There i is no 


3 „ diſtinct, diſſent; and that could not be evidenced by any thing 


"a 5 5 55 80 that I do not lay much ſtreſs in ſupport of the decree upon the 
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e Cates! Fr chene, 
ö . <p x think, hb bend having eſtablithe 


ed, chat it wWwas "RY to be 
- bot the purpoſe of fulfilling a prömiſe made before marriage, "TE 
„„a written promiſe befbre marriage being” preſerved, upon which 
i without more the marriage took place, I muſt bind bim by 
that (a). 1 muſt take the fact, as Abu Anſley ſtates it; that 
his reaſon for inſerting the recital was' his recollection of the” pro- 
mile his brother made to him. It is requiring a good deal of me, 
when he recites a promiſe, "that 1 mould give him credit for not 
 Enowing the contents of the letter!” 1 do not mean to impeach 
the credit due to both the "anſwers: but" upon the face of the 
wo here is a bond, with the defendant's name to it, reciting 4 
promiſe before  martlage 3 1 and there * a a"prontile made before 
8 ene, hs IU ” s . ak „ 1 Fay e 5 : ow TR 
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5 e 1 Y op that out births caſe'; for if we b "EN dad never * 


| *Karther communication, in favor of Zi2h!'s children or the children 
of this marriage I ſhould have held them bound; and that the de- 
5 fendant Robert Anſley was clearly bound by this engagement, She 
DDS. marries upon this engagement. Suppoſe, there were children of this 
Sr marriage, it is impoſſible to ſay, both the father and mother would 


locus penitentie in this caſe; and I ſhould require a poſitive, 


but an actual ſettlement before: marriage varying from that. Cer- 

. = it was a Teafonable, proper, and perfectly right, ſettlement. 
It is clear, the embarraſfment as to the difficulty the found of 
leaving the chi ildren, the. then had, unprovided, was one obſtacle 
to the marriage. They were referred to by Mr: Anftey in the 
letter in terms of affection. Her anxiety was removed by that 
5 which according to the letter had been the object of 
previous communication; and of Which he ſpeaks 1 in a manner, 
that would bind him; and i in conſequence the marriage took place. | 


bond having this recital in it. 1 really believe what is ſaid in the | 
5 anſwer gk 1 N as. to ns SOR wand e bond; --" ph 1 
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(4) The * for ky Ates dag 15 ts tha Arthur AR whom the Lord 
| - Chaacelior had ſaid he ſhould confider as a witneſs, proved, that the bonds were net 
5 | made in R of 727 | evans ens che verbal e made 4 to! him Py before abs 

mr” OE 
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i 1 rather; lick; the defendant is entitled to one third. of "the | 
fortune in right of his child, Who is dead. The meatiing ofthe  _ 
letter 1 very clear. Upon the ſüppoſition, that there would be Os. 2 = 
more than four children; he did not intend, that his children ” Bo "2 
ſhould /beworſe-off than thoſe: by the fitſt marriage. That would 0 2 7 5 1 
make ĩt neceſſary to throw the two thirds together into one find, 5 1 
and dide it A eee, „ 
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| Therefore decree a ſettlement to be executed, to | 5 
Ws terms of the letter, dated the 17th of Abril gg. For that 
co let an account be taken of the fortune, which Mrs. Anſley 
d: of or {entitled to at the time of her marriage wich 
Declare, that the defendant Nobert Anſtey TY g 
entitled to one third; that one third belongs to the children 


the irſt marriage no; and that the defendant is entitled to the „ 
intereſt of the other third for his liſe; auc chat he is alle entitled  _ 7 3 " 
ton e ee ante o thav third; and-that the remaining four 
_ fths, ſubje& to the defendant's intereſt: for Pl: belong to the ä | 
nn the children of 10 len n 4 . VVV 1 bY 
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f Join an account be piles: of the perſonal eſtats of nua. t. 
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088 n Fi Mando, earryiog on buſineſs at en ** his will; 2 by df. 


dated the gift. of Marob 17%, directed, that immediately held in truſt 
_ after his deceaſe his teſtamentary executors owe: diſcontinue his „ pn 0 


| ; | _ ſet up under. 
5 e by the wiſh ws 5 33 Leland, 3 an b annuity out of the dividends, as an aſſignment . 
A valuable. cenfideration : but as it came before the Court collaterally, and ſeveral objections were 

en upon the Annuity A8, the infancy of the wife and the nature of her intereſt at the time, the 

lafler of the Rolls, though - upon the general queſtion inclioing 1 ig favour of the wiſe's equity againſt 

an afpnee for valuable con fideration, would not determine it; bat referred it to the Maſter to N donbha 


*ſettlemen upon the wile and her ue with Harty io "wo 8 of the gw to N 5 
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| . kn * werben or their executors or ad 
„„ waere, which it ſhould pleaſe God to grant to his daughter 


— Ehanteey. 


5 wh of wade PER carried on under die firin of Fj dad Den | 


Franco; for which reaſon he ordered them to cloſe the 


- begun, and to ſtrike a balance in the books of the ſaid 
 eompany-within: one yer after his death; 
0 8 courſe of that year, or .as ſoon as may be, to remit to his nephewz 

Ln REIN and Raphaet: Franco nt Lindis as far 


ir as the ſum of 27, 000“. 
bg. for! them to inveſt in Bank Long Annuities conſolidated 


5 dia ſome ather of the public funds, as they ſhould think proper, 


to be inveſted in the names of his faid 


nephews; 3 to whom he 


gave the ſtock ſo to be purchaſed, in truſt for them to receive the 
Aintereſt or dividends every half-year, and pay them to his beloved 
Auaüghter |Rague!; wiſe to his nephew-Mr. Abram Haim Franc, 
during the term of ber natural 
|  pri@the did dividendo/into dds band of bie Hd daughter, 2 


life: and to pay cane to be 


take her receipt for the ſame; which was to be a full diſcharge 

to his laid nephew; and after his daughter's deceaſe he e 
miniftrators, to Pay the 
with what: Increaſe. there might be to the ſons or 


al, in equal ſhares; as well to the males as to the females; 


unto each of them, as they ſhall attain to their ages of twenty-one 
years; and ſooner if any of them chall be married with the conſent 


| of their parents, before they attain ſuch ages: but in caſe his ſaid 


? 5 the re ordered the ſum of . ara to de remitted 0 


1 Lane Raque) fiould die without leaving iffue of her bod; 


he ordered; the capital to be divided among his nephews, ſhare 


= i ſhare alike; and if any of them ſhould die before his 
daughter, the ſhare of ſuch of them to be divided in oval d 
$14 tions W * een he "AIR at her raed 


e * DEE, 2 


„ a cole, Livni the Wy of 1 1775.1 Wa the 
will, and taking notice of the death of Mole 


. en oy 8 . Fra 


- The teftatar Qed on the 1260 of n . . 
the a on: PIR Was n to 1 and 8 out in 
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Nga 8 the 3 child ak the 46ſtatcr' 8 A: Raquel 


| 79 hy 15 e by her Gat: be da OY N at 55 0 of I married 


and, poſnible in the 
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| Joſeph 0 * the _ ** of that ä 
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Michal 0 Brien: = _ A dee the ink 7 _ 1775.1 | 
reciting; his marriage, and the legacy of 27,0007. given by the will 


'of Toſeph Franco, and that the above ſum was left to the ſaid 


Franco without any control or interference of her. ſaid 


Franca 
. 


Franco. 


ta and to her. lawful. iſſue / after her deceaſe, and that fi. 


ſhe has only one child (nor ever had) living, but the ſaid Lab 


O'Brien, his wife, and the ſum of 33,0791. Bank 3 
(purchaſed. with part of the money remitted), devolyes to his ts 


_alter, the. deceaſe of ker faid mother; and farther. reciting, that, he 
had one. ſon. by: his. ſaid vike,. about the age of two years, or 


upwards, to; -whom. the aid, ſum, of 33»979 L Bank Annuities will 5 
alſo deſcend; to which, he will be entitled upon the demiſe of his 
mother, according to the will of his grandfather, in the event of 
the death of his grandmother and mother without any other 


children but him, nominated his worthy friend Bartbolomewo | 


| Marſano' ſole and only guardian + to his fon during his minority ; 5 
and the teſtator i in the event of the death x his mother in- law 
appointed his wife joint 'guardian with Marſano during his ſon's 
| minority” and Her widowhood: after which period her 'uardian- 


ip to ceaſe, And return ſolely to Marfand ; and in the ebent of | 


her marryitig again, and having one or more children by 


ſecond marriage, then, as the ſaid capital ſum of 3 30791. becomes . 
diftributable * among all his wife's Tawful children, ſhare and ſhare 
alike, he fill cominued, and willed thereby to appoint, the fald 


_Bartholomeww Maran as his faid ſon's guardian to receive, recover, 


apply, and diſpoſe of, his ſhare of ſuch capital ſtock as may come 


to him after his mother's deceaſe in common with her other 


children. The teſtator alſo gave to Marfano, all debts due to | | 


him, which he ſhould hereafter particularize, and all other eſtate, 


lepacies, and bequelts, Which may ſtand good in law, whatſoever, 


| hereafter” made to bim, unto Mar/ſano, his executors, admini- 
frrators, and aſſigns, i in x truſt or his faid Wat : and he appointed 


be wife executiix. . 


8 7 
. 
: Ong 
* * : : 


Se che death & nne, his wiſe ting il under age 5 


| bogen hi is will.” +8 7 . 
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_ & 2: who. died on * toth of e A os ; 
leaving his wife, ſtill under the age of pe and one ſow * 
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2799: Fateh 8 one of the truſtees named in the colic; to ne | 


8 e wil of Foſeph Franco, married Leah RP dh we: pak was kin 


. under age but with t conſent 5 her ents.” 
ee 5 EN 85 8 a 


bet bun Was filed by Faced] abs; ; air" the PR, of tn | 
Brinn and after his wife had attained the age of twenty-one, 
praying, that the defendants, the other truſtees of the ſum of 
33, ojol. Bank Annuities may be decteed to join in a transfer 
into the fole' name 'of the: 9 YER" HRT. in eg of f bis 
"ns. e N pts 1 ON 


Ae 


The bill FER | chat mz firſt marriage 6 af 2200 es » was 6 had 
without the conſent of her parents, before the had attained the age 
of twenty-one ; ; and that her firſt huſband made no ſettlement, nor 
did any act to reduce the legacy into poſſeſſion z nor could he 


have done ſo, by reaſon that Roy! F who was ae for 
8 ſurvired Him. RP 5 


. 
1 £ Me er 


"The 0 of ths [BR Acendant * ph 0 Bie, ba of 


4 ge We Lowe, who had married Elizabeth, the daughter and ad- L 
Az mwminiſtratrix of Bartholemeww Marfano, ſtated, that, differences A 
| having ariſen. between Abram Haim F, ranco and his wife Raquel, ; J 

| 


they ſeparated, and lived apart till the deceaſe of Raquel; and 
by the deed of ſeparation, dated the 16th of March 1791, reciting, 
that Raquel Franco was poſſeſſed of or entitled to the ſum of 
32, 200ʃ, 3 per cent, Conſolidated Bank Annuities, purchaſed with 
part of the legacy under the will of her father, for her life, and 
'/  Teciting the agreement between her and her huſband to live 
__— and that they had only one child, of the age of fourteen 
years, or thereabouts; who, it had been agreed, ſhould reſide with, 
and be maintained and ſupported by her mother; but that her 
father ſhould have the ſole care and management of her education, 
; 95 5 and for that purpoſe ſhould appoint a governeſs for her, but who | 
was to live with and be maintained by his ſaid wife, and ſuch 
_ maſters, \as to him or ſuch perſons as he ſhould appoint in bis 
abſence ſhould ſeem proper; and that Raguel Franco ſhould ap- 
point the truſtees. to pay out of the ſaid truſt funds ſuch rea- 
ſonable ſum as Abram Haim Franco ſhould agree to give ſuch 
governeſs, maſters, Cc, for educating her daughter, not exceed- 
iſ 63 15 and als. that he ws oe: he thould PET” mould 
„ „„ . have 
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8 | 5190 
10 * 25 eclos, eement, and I liberty to Ailmil buch 4 1799. 
governeſs, maſters, and inſtructors, and to replace them, and that 5 F 
| al governels ſhould: attend the daughter at all times, when ſhe . 9 
was not wilting with her mother, and that her mother ole 
never preveut her viſiting her father, whenever he ſhould be de- 
firous- of ſeeing her, and that no, perſons whatever ſhould live, 

Z reſides, ar lodge, under the ſame roof with the ſaid Raquel or her 
daughter, obje&ed to by Abram Haim Franco in manner therein 
e * was | "OO 2 80 Lag the Os. CON „„ 
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The = alſo aud. 1 72 ene believed; 135 8 
Tae did not marry Michael O'Brien without the knowledge or 
- conſent of her mother: on the contrary ſuch marriage was chiefly 
promoted and brought about by Ragael Franco, and was had with 
ber expreſs conſent and approbation; and though the father of 
Lab Franco knew or had reaſon to believe, that O'Brien was 
greatly eſteemed by the ſaid Raquel and Leab, and that a marriage = 
between him and Leæab was likely to take place, yet that the pre- . = 
_ vious knowledge of the time, when it was to take place, or the 5 1 
previous conſent of her father was nat had, owing to the dif- 
ferences between him and his wife; and the defendant believes, 
under the circumſtances, under which ſuch marriage took place, the 9 
previous conſent of the father would have been given, if aſked; — x A 1 
and that he was after the marriage upon terms of intimacy with 9 
his aid ſon-in-law; * e * e he was ſatisfied ; 
wih abe e, JJV nl Died £09 2 ED Lg i; 


The 3 ke - ated, t FRIES believed; 1 PI the 
marriage Raquel Franco, Michael O'Brien, and his wife reſided 
together; and having contracted debts ia the courſe of their 
living, and in conſequence of the difficulties, in which Abram 

Haim Franco had involved his wife, they had occaſion to raiſe a 
_ a ſum of money for their neceflary ſupport; and, O'Brien and his ; 
wife having no fortune or income whatſoever except their intereſt 
in he legacy of 27, 000 l. under the will of Fo/epb Franco, by a 
bond, dated the 11th of September 1794, executed by Raquel 
Franco, Michael ©' Brien, and Leab, his wife, they became bound 
to” Bartbolemew Marſano, his heirs or afligns, i in the penal ſum of 
. 298. n * ine _ KA. that Raquel Franco was 
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 Cales in a 


1 to "hi dividends, intereſt, and annual 8 of 1 ſum 
of 33,00 l. 3 fer cent. Conſolidated Bank Annuities under” the 
will of her father, and her iſſue, and that Leab O*Brien Was the 
only daughter and heireſs, of Ragusl Franco, o whom the ſaid 


. ſum deſcended after her death, that Michael 05 Brien was her huſ. 


band, by whom he had one child J and that they had for their 
mutual benefit and accommodation occaſion to raiſe way of 


We annuity the ſum of 840, which ſum Baribolemeae Magſano thereby 


and proceeds, of the ſaid $3,000 


agreed to advance for their mutual benefit and accommodation, it 


Was witneſſed, that in conſideration, of his advancing; to Raquel I 
Franco, Michael O'Brien, and Leah, his wife, the ſaid ſum for the 


pur ole aforeſald, they and each of them did thereby jointly and f 


ſeverally bind themſelves according to their reſpective contingent 


and exiſting intereſts therein to pay out of the dividends, intereſt, 


000 J. 3 per cent. Cor folidated Bank 
Annuities, as. aforeſaid, according to their then Preſent and con- 


tingent intereſts; as - aforeſaid, unto Bartholemew' Marſano, his 


heirs and aſſigus, the yeatly ſum of 70 l. during their joint lives 


or the life of the longeſt liver; and it was thereby conditioned, 


| thatif they or any of them mould well and truly pay, St, then. 


. 


the obligation was to be void; or otherwiſe to remain in full. 


force; with a memorandum of e ot n _ 
inflalments of 420d, each. SES pol 


The nf Beer dated, ct the 1 n A memo- 


5 tal of the ſaid annuity was duly inrolled;; and that Raquel Franco 
and Michael and Leah O- Brien were frequently in want of money 
for their living, and to pay debts; and Mar/ano out of friendſhip 

lent them money; by which means they became indebted to him 
to the amount of 501 J. 4 544 and a few days before the death of 


O'Brien, be reminded his wife and. mother-in-law. of Mar/ano's 


friendſhip, and Marano having drawn a promiſory note, dated 


1 the 0 of Ow" 8 0 eee e an mms O'Brien * 
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wen at the time of her marriage with 'O' Brien in the ſaid 


legacy, payable upon her attaining the age of twenty-one years, 
or marriage with the conſent of her parents, ſubject only to the 


n 8 * mother; 3 ns in Qui the ae. without the 
ien , owl poop hob (une actual 
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Cite in j" Chancery. V 
a ite aid conſent ao her father, whether: he had not 1799. | 
by the terms of the deed of ſeparation ſo far given up the manage- 6-40 | 
ment of his daughter Leah and her perſon as to make the conſen t . _ 
 Fzanco, a. 
of Raquel Franco equivalent | to the conſent of both, ſo as to make 2 
the ſaid legacy actually veſted in and payable to O'Brien i in right. 
of his wife; and whether he did not by his marriage become 
entitled "to ſuch intereſt as to enable him to exerciſe any a& of 
ownerſhip over it ; and in particular, whether the annuity was not 
well charged ; and the defendant Lowe in right of his wife 


claimed the benefit of the annuity ; and alledged, that the Plaintiff 
tag Th his bent conduc confirmed it. 55 
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from the plaintiff to Marſano, requeſting him to wait, till the fe 
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E Was . AR to that cies of thr warty 
was: money, that had been advanced at different times for the 
"FOAM e off R. 0 France, O'Brien, un his * * 


A memorial tad, 1 0 l 1 the Statute: (a) : as, oY a 


grant of an r; 5 to which. ſeveral ane were taken in 
the 8 Wor ads, c 
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Mr. Fieber and Mr. me for _ Maint With reſpect te . 
the claim ſet up on the part of the infant defendant under the 
wil of his father Michael O Brien, that. will is totally inoperative 
as to this money, being in the funds in the names of truſtees ; the 
| mother of the plaintiff Leah France being-entitled to-the intereſt 
or her fe, and being then alive, and not having died till aſter 
the N of hy e F 


\ 


| The firſt 00 is, 8 1 took a Wh . 
vi the words of the will it was not veſted till the death of her 
mother. Nothing is given to the children till the death of their 
. mother,” it is not a gift, to be paid af a future time; but as it is 

all in one and the ſame clauſe, the gift cannot be ſeparated from 
us time of oat] ; as is ane done 6h The ns WJ, „ if 
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As to 5 eim 1 5 ty grant _ the 3 er, in e * 
3 1 0 Leab Franco bad then nothing in poſſeflon. Ihe was not 
= 8 . oy; of Age. Her mother was; entitled to the intereſt for her life. It 
= : impoſſible, after what has been decided, to ſupport the .claim of 
A 8 ſo as to affect the intereſt of Leah: Franco. Lite v, 

5 Beresford lante, vol. 7 506.) Macaulay \ v. Philips (ante, 15.) and 
all the other caſes were before the Lord Chancellor in Wh; Mer v. 

N Newman, (ante 129); - and though upon that occaſion his Lordſhip 
5 dic not find it neceſſary to review the caſes, which were ſuppoſed 
T - - ſtand i in oppoſition to Like, v. Beresford, and Maranlay v. Phil, 
= they were all diſeuſſed; and the Lord Chancellor ſtated (a) in few | 
words a very clear opinion with regard to the effect of them; that, 

—_ if the rule laid down in . is to be 1 to it's 5570 8 


. ee. 3 we ene pages _ kb any 3 ad 
AY 5 ; a that when it. may be. neceſſary with. regard to creditors to enter 
- 3 95 | into the conſideration / ol theſe caſes, it will be to be conſidered, 
3 = Whether the Court ought to do more than łhis: where the creditor, 
= of the huſband, or perſon dealing with the married woman, has 
get any legal. hold of the fund, he muſt take it; if be has not any 
3 5 . legal hold upon it, it is difficult to find” any. principle, upon which 
4 2 tis Coutt can make his fitnation better, and i improve a ſecurity, 
= 5 that: the law will not acknowledge. His Lordſhip added, that 
= upon fome of the cafes at law he had felt 4 degree of. doubt, that 
he had not been able to remove: but it was going a great way 
farther, than any reaſon of Juſtice, much more of equity, would 
Varrant, to extend it beyond any ow Oe that ad _ been 
1 1 Bor, 1 7 the aid of a Court of TOME: "I Ys 
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. hs tis nite the ha woman 2 8 | 120 5 Ee at . he 
—_ was in pbfſeflion of nothing. Sbe was an infant at the tine. 
A She laboured under both i incapacities, "As little could the huſband 
ft I any affigument for valuable cbnſideration by his fingle. a4 
* affect her DE 5 be "could 40 by * of S's | be 
. : 2 i, 5 1 q 10 1 25 8 N 9 ; 55 | 00 Hate | ; 4. i; 5. 5 8 8 | 
: | 45 | 


ene eee 
ould p ber of the whole, and prevent her haviog any „ 
whatſoever, and give away by anticipation, before dhe came into - 951 
down ie the death of the mother, being in the names of truſtees, . F 1 
the daughter” 5s intereſt was a- choſe in action, not capable of being 5 
MHeſhon, as ſhe Was an infant. Macaulay x v. , Philips 
was @ much ſtroager caſe, from the proceedings, that had taken 
places a decree having been made, and a reference to the Maſter, 
dicke yet it ſurvived to the wife. Lile v. Beresford is not 
this caſe: but the principle upon all the caſes is this; that 
no allignee of the wife's intereſt /can be in a better ſituation than 
the hullband;z anch chere is no difference in this reſpect betwern — 
„„ ee and one for valuable consideration, That 
NMabliſhed by ale v. rn. nag. Wh * 
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i e there eats: farvivcds to e mite ah =. 
Jeath'of het ry fs became veſteil in her upon the death of 5 
her woher. O'Brien marrying her without conſent, and having 
diet} before: his wife" attained the age of twenty-one, and in the 1 
life of her mot no intereſt; and had no right to make 
any difpoſition as to any part of the fund, or any incumbram ce 
upon itz an his aſſignee can be in no better ſituation. The 
— plaintiff is therefore entitled, "OR to ſuch Or us he 
= thall think 5 5 1 


1 4 ther MOTr1a ECL | 

ſtated to have aged ic eee eee and. in 
lawful money of Great Britain. Though bank-notes are con- 
fidered as caſh, yet if they ade to diſtinguiſh them, the me- 
monaloughtto/have gone farther. Another objection is, that the — 
conſideration. is ſtated to have ae paid to Raquel Franco, Michael | 6 
0 Brien, 85 bis wy without e how much was beid 1 7 
to each, OO De ͤĩͤ OT 9 
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tris of Marſave,—This. was clearly, a .ycſted imereft. . It is an 
immediate bequeſt upon the. death of the teſtator, n ot merely for. _—— 
the benefit of the mother, who was entitled for her life, bie the ; 
children; Who take a veſted intereſt through the medium of 1 
* to be paid at vibe age of eren or messe There 
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5 „ ci u. Chancery. 5 
3 3 El e % no ot over upon marriage without conſent,” Any mattiage 
YZ dees 
1 2 % But it appears, the 3 . RENE: wok * 5 the 
1 naxeo, er of the-mother. F 
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3 this fund, to which. they were all parties, nothing could be more 
flair or meritorious. It was ſubje@ to redemption by two inſtal. 


ments. The queſtion then is, whether the huſband cannot for | 


BM ? valuable conſideration affign a'ſmall ſpecific part of a large ſpecific 
= Hum belonging to, and, I ſay, veſted in the wife, though in the 
| hands of truſtees 3 and whether the equity of the wife will over- 
= , me the claim of that perſon, bond fide advancing. his money. 
S queſtion ariſes ſubſtantially between the ſecond huſband and 
—_ :.- the creditor of the firſt. By the marriage the huſband obtained 


He might have aſſigned any legal Tight voluntarily; it is quite 
daes he ould: for valuable conſideration: and entirely, without 
1 BEE», _ reſerving a ſingle chilling.” 23 He becomes ſubject to her debts and 
—_ bound to maintain her. He might have incurred debts for that 


3 advanced for the neceſſary ſupport of Mr. and Mrs: O'Brien. The 


dul pretence for eee ee claim. e . "this is an 1 
1 "A ra in tralides;.! F 
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7 , 
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; = veſted, till the wife attained the age of | twenty-one : but Lord 
| | Hardwicke - held, that the wife's ec equity did not enable her: to ſtrip 
the creditor of all benefit; though à reaſonable proviſion was to 
be made for her. Great ſtreſs was there laid upon the aſſignment 
being of her whole fortune. That caſe is alſo ſtated in a manu- 
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property. There is not à caſe to be found, except Liſe v. Bere/- 
Hird, in which the whole fund, upon part of which a ſecurity 


3 "IRE 5 -— againſt that creditor ſecured: to the wife. That would be con- 


V hufband. 


would therefore have rendered it payable, if the mother Was dead. 


a right to reduce into poſſeſſion every legal right his wife had. 
3 98 . purpoſe. It is in evidence, that this money and other ſums were 


ad Foun v. Moul Hrs 2 Ah 41 ”, ite TRUE SEN was nen not 


The - aſignment to e is bd a very 1 proportion 0 this : 


was given to a «creditor for valuable'confideration, has ever been 


ET principle; ; and the conſequences would be mot 
—_ dangerous; ? 8 N an ee is in no . N than che 
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1 n the! firſt bulbend was now Stig 15 the 1290 "if i 
Court, as the ſecond buſband is, praying, that the whole fund may 3 55 
be paid to him: and ſhewing, that he had incurred debts for the Fer, % 
maintenance of his wife: would the Court have diſpoſed of the Ou. 
whole fund, And ſecured it for the benefit of the wife with out 5 

allowing the huſband” the ſums be had ſo expended ? As he 


became liable to her debts, it would be groſs injuſtice in that ſort 


of caſe to ſettle the whole property upon her. This creditor 3 | I 
ſtands: rather in a preferable fituation, A ' fortiori he has a right. 1 # l | 
The Court will at leaft inqure into the application. of the mo ney” 1 
advanced by Marano; ; who appears from 15 will of oF Brien o | 4 
have been their intimate friend. ö | | 8 Wo 
Seb . Wages” contingent, in Fe v. Mn bam, 4 

: 1 . Mme. 382, with all the objections attending it (a), it was [ | 
| not contended, that the. whole fund was to be given to the wife. | 4 
| An aſſignment for valuable conſideration is much ſtronger than the a 0 
aſſignment by operation. of law upon a bankruptcy. That appears 1 


to have been Lord T7 «id 8 . in Worrall y Me Marlar, and 
1 P. Wine. =” In Like 5 . The only aſs contradiding 
that, itfis to be obſerved; the huſband had ran away with a ward : 
of the Court ; and it was a ſmall fund. Your Honor alſo ones 0 
yourſelf bound NF what Lord T ae had Jones, F 
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Thong in eee v. Phili ibs, oo Waiter v. VYezoman, 
Dito were thrown out, thoſe caſes have no relation to this point; 3 
ag in each of them che fortune of the wife was ſettled: to her ſeparate | = 
ule. In this caſe there is nothing of that ſort: but the huſband RT 
his x marriage had a . @, n of this ch * valuable xz 
, V %CCͤͤ OFT 1165 


| Da V. = 2 ; 4th. 207, ge was ks uh ab Fi WA bi 
little more than a year before Jerſen v. Moulſon, is ſtrong in 2 
favor of the aſſignee for valuable conſideration : Lord Hardwicke 98 2 | 
obſerving, that the huſband might have diſpoſed of the whole pro- 2 
perty.in the manner he did to ſecure the plaintiff's debt. In 

every caſe the aſſignee for valuable conſideration has received „ 
either the . Propertys or r ſome part. IT. the Court gives Any EE 


5 0 See the bote, 1 P. Ws, 5 wo 2 41. 50. , 
CET W. _ 6 T MW paſt 
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. Sit Edward Turner's caſe, 1'Vern. 7 7. and much more fully 1 Cban. 
«Cafe 3o7., the firſt decifion was againſt the claimant under the 
_ . hofſbandg: but the decree was reverſed upon appeal to the Houſe 
of Lords. According to that caſe the huſband might have deprived 


0 . 
1 N p 
+ We 
ak 
3 2 — 
. 6 
5 * 


MOOS even ſtated to de for wh much BOY paid. TY 


: receives for that obligation i is, that he mall have her, property 
| throughout. | That property is to be applied for the. maintenance 
f both: but the application 1s to 'be exerciſed 4 one. The 
4 Met of — follow As an n Incident. hoon 


on a ms” A difference may be objected as to truſts of n money and 


5 difference in a Court of Equity? The words of Sir 7a oſeph Jah. 


: ta" equity. 15 is "aid, the truſt of a term is an anomalous caſe, 
1 is by no means ſo.” It would be an anomalous caſe, if the 


th is not t material what a oy the ſubjea. | _— 
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Paid from time to time are a good conſideration for the grantof an 


. Ball Hr the de eine, 7 =) * wife. "The "= 
in equity are uniformly in favor of the aſſignee for valuable con- 
RE” : Thoſe againſt him have been under Particular cir- 
cumſtances. He ſtands upon the marital right of the Huſband, 
who has complete dominion over all the property of his wife; at 
law, unqueſtionably : upon the principle, that. the wife has loſt 
her diſtinet character; Which 3 18 abſorbed in that of her huſband, 
Her property therefore neceſſarily | remains With Him. Great 
*burthens are impoſed upon the huſband. All her debts at that 
time or in future are thrown. upon him. The conhideration he 
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'to kel ache X the rules or Jaw and "equity ar 
.of lands. There is no ſuch difference. Why ſhould there be any 
2 P. Wms. Mm. 35 are very material as to the latitude of diſcretion 


remedy was withheld upon a "truſt of money, and not upon the 
other truſt. Where you muſt reſort to "this Court for the remedy, 
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himſelf of his marital right. In'Pirt v. Hunt, 1 Fern. 18. 2 Free. 


; alleged 


- Ciſſes n chene. 


pe N an a Court of Equity; and Sir Eau N urner 


caſe was treated as the firſt caſe «ſtablihing the right of the huſ- 


| band to diſpoſe of it: but there is a prior caſe acknowledging the | 
dodrine; Bullock v. Knight, 1 Cb. Ca. 2653 which I cite Prin- 
1 cipally as to the Lord Keeper's language. This cafe was two 

gears prior to the | Statute of Frauds.” Tudor v. Samyne, 2 N ern. 
270. 18 * deciſion i in e of the . 85 the melt of» 1 


, term: el 
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. is. Hear upon a” ehe, v. ul, 1 5. Tait, 481. 7 ** 


Dube of Chandos v. Talbot, 2 P. Wm. 601. and' many other ales; 


that an agreement by the huſband for valuable conſideration | 
Would operate upon the wife's 8 intereſt, either veſted or con- 


tingent⸗ "Watters v. Saunders, 1 EY. Ca. A. 58: was a caſe of 


| money." If this can be done upon money or A thoſe in ation, 
_ why got upon a ruſt of money, or of a choſe"? in action? Thi 
principle is preriſ yt 


huſband for the"common''fupport' of both; Pavdy v. Brown (3), 


Gilb, 9%. Rep. 80. and Pre. Ch. 325 is A clear authority, 1 in which, f 


not a part only, but tke whole fund, was taken from the wife. 
Ain v. Datubury, GH, Eg. Rep. 98. is even in favor of 3 
volunteer; upon the ground, "that the huſband had power” to 
extinguiſh or releaſe the legacy. Bater v. Dandy Was undoubtedly 


the caſe of a truſt of money; and an agreement by the huſband | 


for valuable: conſideration to aſſign, with à depoſit of the deeds, 


* held a complete diſpoſition of the fund to the extent, to 
which ie went. It bes been aniformly acknowledged, that à part is 


wg 


_ the ſubje@ of diſpoſition: *In Saddingron * Kinſnun, in, 1 Bro. C 
445 though it is not a deciſion, there is a ſtrong ophitbi of Lord 
Wulle to the fame effect as in Worall v. Marlar, and Buſbnan 


v Pell in favor of the affignee for valuable e add 
hat is the uniform: tendency . her 
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been <-> the, 2ecident/of the: perſonal repreſentative of Mg 1 


being concerned for the/child, no ſuch claim would have appeared; 


and it ſtands merely; upon their anſwer. I do not know, in What 


way 1 can take notice of this, except by directing An inquiry, with 
a view to aſcertain all the facts, that ariſe reſpecting it; for even 


the queſtion wilt not ariſe, till it appears, that Marſano was a 3 


| purchaſer. for valuable conſideration ; ; and there are” many « 


jetions made to the annuity. Suppoſing Michael O Brien, the | 
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much. more properly upon a bill than in this collateral way. 45 
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Powell with a note in a manuſcript book of Mr. Fearne' sof a caſe, b 
which has a very conſiderable bearing apon this points be Earl: of Þ 
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May 1782, by which he became bound to Fobn Rutter and poses, i 


Robert Bly in the penalty of 10007.. The bond recited the deed to 5 engg 1 

neral dif- = 
polition by a will, under which the took an intereſt; it is a Tn of election; 102 ber eien to take the 
proviſion under the will, which, though leſs in point of value, was to her Hrs, We was eſtabliſhed - 
againſt me x monty vader the W of moe wy - rad 6501 | * 


4) Frog miſ- aaron as to IRA event int. har wore it is 88 jo ** RE (date, 7 3 
ul 2. 659.) that, the plaintiffs eleQing to take saint the will of Edward Right, the | | 
decree was; that the deed ſhould be delivered up to be led W ow W e 
eleckion being to take under the will, the bill was diſmiſled.— 5 1 
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= muy e he” nds to the procipe, E's that Babe K "OR 0 
1 Ras - conſideration of his wife's Joining him i in the recovery had Agreed 
„ Vith Rutter and bh, that he would by will or deed deviſe, grant, 
Tz Mere, and aſſure, the ald premiſes, in caſe be mould not fell or "diſpoſe 
= _ thereof-in his lifetime, or in caſe he ſhould ſell any patt thereof, 
= then ſo much as ſhould remain unſold, ſo that Obve Nuigbt, in cafe” 
. ſhe ſhould ſurvive him, £ ſhould receive the rents and profits. thereof. 
ON during her life, and 225 her deceaſe that her children by him 
_ and their iſſue ſhould have the ſaid premiſes and the fee-fir ple and 
4H i. = | inheritance x thereof for ſuch eſtate and eſtates, and i in ſuch pro- 7 
= © portion, manner, and form, as he, £& ward. Knight, ſhould by 
deed or will appoint, and fer default of appointment, that the 
premiſes ſhould go to all, and their heirs,. as tenants. io « common, | 
and, for default of ſuch iſſue, to the children of Olive by any other 
. and, as ſhe, Whether cauert or ſole and. notwichſtanding 
coverture, ſhould appoint, and, for want of appointment, to all ſuch 
1 children, and their heirs, as tenants in common, or, if but one, to 
1 : © :that one; and for default of ſuch iſſue, to Edward Knight and 
om: "hls heirs; and that, in caſe Zuward Nip Thoul®' ſell or dic 
85 4 of the premiſes or any part thereof 3 o his life, in fuck caſe he 
- thould' y deed or will ſettle and aſſure à full and adequate ſum 
0 money in lieu thereof, according to the money he ſhould re- 
cCeive upon ſuch ſale, to be within fix months after his deceaſe, in 
: ry pla caſe Olive. Knight ſhould ſurvive him, put out in the funds, or 
ED \ aipon .good' ſecurity, ſuch as ſhe ſhould approve, "upon truſt to 
nu; permit her to receive the dividends or intereſt thereo during her 
e and from and after her deceaſe in truft to pay the principal 
= and the dividends accrued aſter her deceaſe to the child and children 
b - | of Olive by Edward Knight and the iſſue of ſuch child or children, 
3 - i ach" manner a8 er ee n! * as 1 


1 1 as r denken ain in ad fuck” Siren and their iſſue 
—_ mould all happen to die 1 in the life of Olive Knight, and ſhe ſhould 
= = | Uappen to have any child or children by any after- taken huſband, 
1 175 chen that'the taid principal and intereſt ſh&nld'after her deceaſe go 
—_ my and be to the only proper ule and behoof of ſuch child or children 
Wo "by ſuch after-taken huſband: or huſbands and the iſſue of. ſuck child 
= or children equally, ſhare and ſhare alike, at the age of twenty- 
= - - one. years or marriage; and in default of ſuch child or children, | 
1 on; e:the-durrivors or ſurvivor mining the age of twenty-one m_ 
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A Lil was e filed by Edward Knight A his wife ee Donald 
1 and Anne his wife, and other perſons; praying, among 
other things, an account of the perſonal bee af; Richard Glover 


and Elizabeth - Moulton; and that an agreement between the 


plaintiffs, and Maclean and his wife wiel be performed; and that 
might de en of _ ; "_ y due from then t to the 
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E Knight died upon ihe Uk pr June I 13 y his will, 
dated the 4th,of May1786,; he gave to lis wife Olive all his houſe- 
hold furnitnre, and all his plate, linen, china, and books, for her 
own uſe; and 48. to the reſidue of his Teal and perſonal eſtate, he 
gave; deviſed, and bequeathed, the ſame to Fobn Rutter, his heirs 
and alligns for ever, upon truſt ta pay the rents and. profits of his 
meſſuages, lands, and premiſes, to his ſaid wife for life, for het 
own ſeparate uſe; and after her deceaſe; upon truſt to make ſale 


among bis brother and fiſter, nephews and niece, ſhare and 
ſharealike, if then living ; and he alſo gave, deviſed, and bequeathed, | 
all and every his real and perſonal 'eftate and effects, goods and 
: chattels, ſtock i in trade, whatſoever and whereſoever, and of What 
nature or kind ſoever, not before diſpoſed of, to John Rutter, . 
wy Wy to fell all oy real and e ven ſlots, and ſuch Þ goods 


Kb 4 had thn — arg S thi ite, | 400 mene 
ready mene) at his death, if any ſnould remain after paying his 
legacies, upon Government ſecurity, and that he ſhould ſtand poſ- 


the zern o per natural life, to her on ſeparate ule; and from 
and end her deceafſe, upon traſt, that Rutler, his heirs; executors, 
ſhould; as Fw: ker FOR _ be, »pply and dif- 


A ' x 
OP % 2 * . 


of dhe ſame premiſes, and pay the monies ariſing thereby to and. 


felled ofthe faid real and perſonal eſtates} He, upon truſt to apply | 
_ the dindends and- intereſt unto his ſaic wife 0/7ve for and during 


wy 
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FT riots 1 real and perſonal eſtates and effects, goods, and chatt 
| and» Government-ſecurities, aforeſaid, to and among his 

her and ſiſter, nephews and miete, hate and hate all.. 

4 tenants in common, and not as * and he ap 5 5 
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_ to cart 1792 Olive: X 
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a Maclean, and the aſſignees of the bankru 
; Pt; praying, that 
ſuit inſtituted by Knight may be. revived; and that / * 
may ſet forth, what right or intereſt hes: claim in a moiety or 
any other part of the perſonal ny 12 1 ya] 
Miz 2700 wa 5. > . Js x 5 KY: . 5 * 
* 4 A . 
„The afliences: of. the bankrupt by 8 * dated, that! they 
3 Edvard Kuigbi poſſeſſed himſelf of ſome part of the 


_ Telidue of the. perlonal eſtate of Glover; and that after the execution 
: of the bond he at different times ſold different parts of the faid real 


eſtate. They ſet forth the aſſignment, by äindentures, dated the 
oth, of TY, e by 2 and his wife to: Rutter, of a moiety 


and of all, the reſidue of the 


1 which. aſſgament formed the ſubject of the cauſe of Wright 
0 Rutter, „and they ſtated” the anſwer of Rutter in that cauſe, 


e VO has "IONS . 0 e * that, oc 


of the - 
premiſes aforeſaid ag alſo of all cn 


els, monies, 
faid bro- 


n n S EET 7 Rn 


W fled 2 > <A : : 
Ecut 
. of) Edward Knight, againſt. the "widow : and adminifranix 5 


. 80 - The 3 ah 1 is "A fad 2854 0 of 1 d 
1 DO: veſt the ſaid moiety of the reſidue of the perſonal eſtate of 
Clover in Edzward Knight; but that upon his death being a chu 


in alan not. reduced into. polleſſion by him in his life it ſurvived 
1 his wife; and they ſubmitted, that the bankrupt in right of his 
1 ife became intitled to all the ſaid moiety. The anſwer alſo ated, 
that the.decree made by the Maſter f the Rolls in the cauſe of 


Wright v. Rutter, that the Plaintiff Olive Wright ſhould elect to take 
* * * of OE or FRO * of the ER 
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eſtate of 8 and, that at . time of that devon e was 2 . 


iel eee and, ede defendants believe, had committed an act of EET 


bankruptcy”: but his creditors were prevented from taking out a 
commiſſion of bankruptcy by his repreſentations, that he ſhould 
receive a-confiderable ſum ot money from the ſaid ſuit, and would 


apply it in payment of his debts: but the perſon concerned for 


ſrigbt and his wife knowing, that the perſonal eſtate of Glover 
would, if recovered, be liable to his debts, and that the benefit, 


Clive Wright took under the will of her firſt huſband, was given 


to her ſeparate uſe, elected on behalf of the plaintiffs in that eauſe p 
to take under the will of Edward Knight; in e anwagh of 


| v_ the mt _ the canes diſeniſee's *. een F 
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deere, 


5 "The ts Mur ſtared, ae Su believed, "rt bond of 15 


Edward Knight did not appear in that cauſe; and the fact of ſuch "Ul 
bond having been executed was concealed from the Court; and 
"a they claimed the 19 of the perſonal 2 7 of Glover under the | 


_.. 


See, e and Mr, Grabam "Gr the Alain . Tits 8 


n i (brought on with a view to ſee, whether your Lordſhip will 


agree With the opinion of the Maſter of the Rolls i in the cauſe of 
Wright. v. Rutter (ante, vol. 2. 673), which aroſe upon the 


tranlactions between theſe parties, that this 18. a caſe of election. 


The bond executed by Edward Knight | in 1782 did not appear wn 
that caule. . . The aſſignees of the bankrupt inſiſt only, that this 
s was done! in ſome degree 1 in fraud of the creditors of Wright ; and 
that they have a right to inſiſt, that this election i is not binding, 


and they are at liberty,” to claim in right of the bankrupt” s wife 


under the will of Glover; alſo, that, this bond not having been 
diſcloſed, he was not aware of what ſhe was about at the time of | 

her election. The bond did not occur to any of the parties at the 
time and was not mentioned. That might have given her a 
_ right to inſiſt, that ſhe was not aware of all the circumſtances : 


but, notwithſtanding that, this is a clear caſe of election. Knight 1 


uacerſtogd this to be a property he had a right to diſpoſe of. 
| The only queſtion 1 is, whether the N of wo "batkrypt: we 


hs ent e to control what his wiſe did 15 
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E = 179% Att orney. 8 ol Mr. — SA the 4 RIP * af Ioneey 
= — of the bankrupt——The aſſignees claim, ſubject to the equity of the 
=_ __ wife (a); unleſs. they are barred by what has happened in the other 
= TAN, ſuit. The bond takes the caſe- out of the principle, that would 
4 3 Do 2 5 form a caſe of election; and the will itſelf does not create a caſe 


of election. The bond is, that he ſhall by his will give her a 
much as he hall take from her by act in his life with regard to 
thoſe real eſtates. If he gives her no more than what ſhe was 
entitled to by the bond, it is not a caſe of election: it cannot 

8 operate as a purchaſe of that part of the eſtate, that by the bond 
is her own. It may be a ſatisfaction. The defendants deny, that 
any thing more is given her by the will than ſhe is entitled under 
the bond. There being no ſurplus beyond what the bond ſecures 


* . to her, the teſtator can only be conſidered as, meaning. a ſatisfaction 
. wh he had taken from . A as 46 propoſing a caſe of 
I election. e IT 35s ls ; 


- % 


Wo to 1 next „ upon | the will itſelf the words 
« my perſonal eſtate” never raiſe a caſe of election as to choſes in 
action of the wife, which the. huſband. had not aſſigned for valuable 
3 conſideration, or otherwiſe reduced into poſſeſſion. The words of 
eee wil e real and penſonal glate do not comprehend the 
property, chat is her's; and therefore are not enqugh to raiſe a 
cafe of election. Read v. Crop (b). If election is applied to this 
= caſe, it will be carrying the doctrine of election much farther chan 
it has ever gone. Suppoſe, a teſtator had by fraud prevailed upon 
another perſon to execute a deed conveying an eſtate to the reſtator; 
who afterwards by will, without adverting to that, gives ſome- 
. thing to that perſon, and diſpoſes of all his eſtate by general words: 
could that be a caſe of election; and could that perſon be pre- 
. from ſetting aſide that Ueed?? The Maſter of the Rolls in 
„ cauſe of Wright v. Rutter conſidered the deed, that had been 
cad ep cone: 4 Oy Any. his 1 as a e This {property 


467 The bie of the with to 3 out of her as 1 as agaioſt the 

- general aſſignees under a commiſſion of bankruptcy. againſt her hoſband or a general aſkgn- 
ment ſor the benefit of his creditors, whether plaintiffs or defendants, is now efjabliſhed 
by Prior v. Hill, 4 Bro. C. C. 139. Burdon v. Dean; Ofwell v. robert; ad * 985 

. Freeman V. Parſteys: Gs 2. 607, 680. Vol. 3. 166. 42¹. . : 


As to an aſignment * the buband for valuable covkderation, lee Frans v. Franc, the 
n, _ ne 
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1 Cie in Chanee = ' > 
”” bt to be his perſonal eſtate. | He never was in „ 1799. A 4 
ſeſſion of it. Suppoſe, it was proved, that he had gone to the 2 1 | I 
perſon,” who was accountable for the property, and had been 5 0 
:oformed, that it ſhould be paid,” and that he had died in the Meran. 

interval, with a will in theſe general words: that alſo would baa 1 
caſe of election upon this iis ks —_ it was evidence of his T0 
intention 0 og „/ Ln gens „„ 3 
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a erat _ W e v. Finch (a), 15 in conformit /, 
1 determination upon General Pulleney's will (b). he ime 
principle muſt apply to this caſe. ' Mrs. Knight was a party t 3 1 
the aſſignment; - and they thought, they had done i it effectually. 4 
Under that . OE. the! ny 7 10 b © © bis her | N 
one * 1.397335)” vo Pt bt py yy 5 
16% ie this f is a iu: . you k 
| bring the decree in the cauſe” of Wright v. Rutter before me. 
An- inſtrument, that you's to | have been before the Maſter of the F 
N before him. FR e 5 LE t e i Wo i. 
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But the effeQt of "YE bond 1 is "only alltel the Vite a' cre- 
ditor vpon the eſtate of her huſband > hut as ſhe is alſo deviſee, 
| ſhe muſt ele. The bond does not make it the lefs a caſe. ß 
| eleftion; and with reſpect to that ſhe may judge for herſelf, 
whether he will take what is given, or claim againſt his will ZN 
 Acaſe of ſatisfaQtion always puts the party to a choice, whether 
he will ſubmit to the will, or claim againſt it. The party, to 
whom the election is put, has a full right to chooſe the worſt. I , .. 
do not know,” how: the aſſignees of the bankrupt can fight 7b 16h. 3 | 
behalf of the wife againſt her will. I have a great partiality in 1 4 - 
favour of the argument of the Attorney General and Mr. Romilly, 7h Wi. 
that, where a man diſpoſes of all his eſtate, it is not à fair infer- 
ence, that he means to diſpoſe of what is riot his' eſtate; for I had 1 
perſuaded myſelf, -as it was ftrongly contended. in the caſe 1 upon , 
General Pulteney s will; that, the teſtator dilpoling of his eſtate, the 5 E 
A words, were ſatisfied amply by his having a very large eſtate; _ 8 4 
be EA not mean to affect Mr. e oy his Beto he could | e 
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22. nab mess to 1 an election! 8 the lee tail de the; 
| Berea tome old family ſettlement, and that large eſtate, which was his own, 
But the determination was directly the contrary (a). The opinion 
.es of the. Coutt was, that, as he took that to be his eſtate, ſhe mutt 
eee | All, that is to be conſidered, is, whether there is an implied: 
condition upon the whole will, not; as to the right to the eſtate, 
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N . be = Lord Chief Juſtice De Grey would not put it 1 885 an a con- 


{ dition 3 * but e it as 4 natural . 
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3 this ws 1 0 . the' Sabin . 6 this i 0 
5 | ineffe@ually-from his wife concluded, he had it; and diſpoſing of 


=_ . his eſtate he: meant to diſpoſe of all, that he had by right or by ; 
1 5 Vrong, by good or bad title. As to his not having poſſeſſion, this 


property coming from Glover was ſo entangled in ſuits, that it was 
Th impoſſible for him to get at it. They agreed, it ſhould be the 
huſband's; and they ſuffered a recovery. of the real eſtate, which 
they could get at. Then they contrived: this deed; which they 
thought Would give him the perſonal property; and he relied * 
_ I ſee the 3 intention ve 1 TOY: I? it to Nan — 
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'An uy of: 


redemption _ 
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"pong 55 1 and to bis ſon Lord Lumley all his gold plate, books, 
againſt judg- Pi jckures, houſehold goods, and furniture of his houſes in town 


ment cre- 


| ditors; who and country ; and he gave to. Lady Scarborough, Sir George Saville, 


have a right 
to 1 ; and Jahn Hewitt 40,009 4% upon truſt for the benefit of his younger 


| „ a children; and all the reſidue Of his- perſonal eſtate, ſybje& to his 


de- debts, funetal and teſtamentary expences, he bequeathed to bis ſon 
* ment cre- 


len. Lord Lumley and for the better effectuating the purpoſes aforeſaid 


5 5 he directed his truſtees to get in all arrears and monies due to 


. and ba 9 1 = Ws perſona! eſtate, that was falcable, wy : 


: 


3 T us ls Earl of e boy” hls 1 3 the. 26h, F : 
. 1 Is nor equita- -. June 1772, gave to. the Counteſs of. Scarborough a legacy of 
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"hit was Ho to bis ſonz"and out of the 8 nite M the 
means aforeſaid to pay all his debts, funeral and teftamentary 
expences, and to pay the faid 1000/7. to Lady Scarberaugh; and 
retain the ſard 40,000, upon the truſts therein mentioned, and pay 


executrix and. executors ;..and he deviſed all his real eſtate at 
| Tintringbam, except the advowſon of the pariſh church there, and - 


and adminiltrators, for 500 years, upon the truſts after mentioned; 

and he deviſed alt the premiſes compriſed in the ſaid term (but 
ſubje& thereto), . and all the advowſon of the. pariſh. church of 
; Wintringham, and all other his real eſtate, 
his heirs .and Att 1808. for. ever; and be declared, that his ſaid 
| truſtees ſhould and polleſſed- of the ſaid term upon truſt, by the 
4 profits thereof, or by mortgage, ſale, or other diſpoſition thereof, 
to raiſe ſuch ſum as his perſonal eſtate ſhould be deficient for 
ö payment of his gebis, funeral and teſtamentary expences, and = 
ſaid legacies of 10007. and 40,000. with intereſt at the rate of 
4 fer cent, from ſix months after his deceaſe, if not paid before ; 
and he declared, that after all the tally % the, 0 term n de 
11 the term thould ceaſe. e 
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taking the accounts, and for ſale of the eſtates compriſed i in the 
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| The 1 at Wi nd hi was  (abjet to * mortgages; ; which 
vere paid out of a fund ia the Bank, arifing from the ſale of the 


4 


the OO his death: 3 to 18 0 Fe 24; and 4 judg- 


the ſurplus to his faid ſon; z and he appointed his ſaid truſtèes . 


at other places in Lincolnſbire, to his ſaid truſtees, their executors | : Z 


to his ſon Lord Tang, 


the 12th of December 1782 the proper directions were given for TE 


term &c, By another decree made upon a rehearing on the 24th ; 

of May 1792, upon a diſcovery, that the teſtator died ſeiled of : 
ſome real eſtates not compriſed in the term of 500 years, an 1 
1 was directed as to that ; ; and N conſent thoſe cltates wer ere 1 


real eſtates not compriſed i in the term, and alſo of the inheritance 7 | 
of the eftates compriſed” in the term; Lord Searborough 8 22 LG 
conſented to a kale of We inheritance inſtead of the term. . „ 
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he perſonal ft: te confifted i419 3.363 Ls balance of eil in the 
We, of Lord Scarborough, 5000. 7. tod. in the hands of 
| another perſon, and 5 due ee bond and Turnpike 
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hne FO N on b Taber Aires Sith; two & queſtions » were 
| made: Firſt, whether the judgment, creditors had a priority with 
2 regard to the produce of the equity of redemption of the eſtates 
. in mortgage at the death of the teſtator, or or whether that \ Was to be 

Gs treated as equitable affets: Secondly, If the equity of redemption 
was not to be conſidered 'as equitable aſſets, whether the ſimple 


ITE contract creditors were not entitled to ſtand in the place of 


5 | 27 onal eftate a 
Thr Houle be exhauſted by them. F 


99-4 9 * 
18 1 1 . #4. Kos Thats 5 + PTY 


3% 
* 
oat 
5 
"Mw 
* 
« 
1 
* 
* 


A ws 5 73 N 7 
5 r 25 © * 5 
A 1 e 


be WR 64 . 
8 * 1 ws be + 


Altbr de) Cette a 5 75 705 ore 
Aitors.—In the caſe of the a fs 955 ir Charles . 3 P. Ws, 
? 3413 and Hartwell v. Cbitters, Amb, 30g. the equity of redemption 
Ws held equitable allets. The legal eſtate being in the mortgagee, 

„ the” debtor had only an equity. There is nothing, upon which a 
8 78 could Ala. * * ought therefore to rode in en 
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pos it ſecond; point, che right of the fimple OA cr cre- 
<ditors to ſtand in the place of the judgment creditors may be 
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55 | Solltitor 8 ir the 1 awd ters ; 8 Mr. th iP fi 
8 1 Lord Scarborough, —As. to the firſt point, the judgment. creditors 
1 have a right, to redeem the mortgage; and the teſtator's having 
only an equitable intereſt makes. no difference. The common caſc 


ORs . = tacking. a judgment. to a mortgage ſhews the lien. There is no 


difference between a judgment creditor and a. ſubſequent mort- 
gage, but that the latter has a particular hen, the former, 2 
general lien upon the whole eſtate. This queſtion is perfectly 
1 _ decided in loner. of the 1 creditors. Some doubt was 
. mM Rn 1 1 /Hormerly 
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Cette 11 cha „ 


a er upon the point; Child v. Stephins ts PEA . : 7 
nas left in a great degree of confuſion: but that was put an end 
io afterwards ; particularly in 'Symmes: v. Symonds (5); which is a 


' branch of the cauſe” of Th "Earl of Nga“ v. Hungerford (c). of 


That caſe was referred” to, and the point was very much Me 
| agitated, in Tempeſt v. Sabine (a yy in Chancery, Fanuary the 14th Fog 
17453 and it was held in that caſe, and in William v. Spearman, 1 0 
before Lord Haruivicle in 1739, that all ineumbrances are to be 
paid according to their priorities. Judgment creditors are not 
analogous to ſpecialty creditors. They have no lien upon the 332 
except as aſſets againſt” the heir or deviſee; and the Statute (e 
having excepted” deviſes for payment of debts (/), the ſpecialty | 
creditors in that caſe have no right againſt the eſtate, whether i it 
was an equity of redemption or à legal eſtate... Therefore as to 
that the Court lays, if they take out of real aſſets deſcended or the 
perſonal eftate a TatisfaQtion, they ſhall not have the benefit of the 
proviſion made by the teſtator for the pay ment of his debts, till 
they make the other creditors equal with them (g). That was in 
ſome. degree nbticed in Symmes. v. Symonds. There they claimed 
nothing under the proviſion for payment of debts, but only by 
virtue of their jadgment. The cafe of Sir Charles Cox's creditors 


N 4 


cording to them every decree in the common adminiſtration of 
aſſets in this Court is wrong. If leaſehold eſlates are ſubject to 
. there is no conception, that creditors by ben 
have not a right to come upon the produce of them, ſubject to the 
mortgages. The equity of redemption of a; leaſehold. eſtate is 


and Hartwell'v, Chitters have been conſidered as overruled. Ac- 


clearly aſſets at law; and the executor is charged there with the 
difference between the value of the eſtate and the ſum he paid in 
the redemption of it. In the caſe of a mortgage of 2 = 
hold eſtates the equity of redemption is aſſets at law; and it can- 
not be ſuggeſted, that the the ſpecialty cre irors are not entitled to their 
_ remedy/againſt thoſe eſtates deſcended as legal aſſets; though th. 
cannot be Ws at me nen he: medium PL a e . 
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the e esc queſtion 3 is raiſed upon a fort of equity, that, i 'theſ | 
judgment creditors claim to be paid out of the land, they are not 
_ to have the perſonal eſtate applied to their demands. There can be 

no preteneę for that. The common direction in every decree 31 
45 zarſhalling the aſſets expreſsly menten 1 » * but 


3 of Scat» 
5 _ $0K90UGH. 


1 does — nas to 3 9 ve 0 . 

2 9 1 „ PR es FS ut kn 7 point, 
3 PR equity of redemption was in the debtor: but a judgment cre- 
RE. - *: right to redeem. Where there is a mortgage, then x 
"Judgment, and then a ſebond mortgage, the Judgment. creditor 
may redeem the firſt mortgage... The cat of the oreditors of Sir 
—- Charles Cor, whether it is right or vir N 10 * ere - 
38 | dees 905 not to: jolt „ . 

. . e AireRtions 9 7 9 — Sh upon F. ene that the 
F b ba ent creditors are to be paid in the Art e, 

= 55 ö EIN F 5 N * Fe 4+ 7 f W Far : ay, 5 5 117 1 55 2 [3 1 85 5 „ . 
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Eo. Bequeſt 5 is en e eds aa 55. . e 1 e = 3 1794, 
AM the improve- , 1 ty 35 mbar 15 5 
ment Aids 1 and duly executed to paſs real. eſtate, alan giving particular 
I 2 _ directions 'as to his funeral, and fome legacies of 20 J. each for 
5 rued pf 

wess im- mourning, gave to Elizabeth, the wife of Thomas Baldwin, het 


- Provements 


1 : carrying on executors, ad miniſtrators and aſſigns, his freebold Houſe fronting 
| . 5 _ at he North Parade at Bath, as well as five. .commilſioner's bonds 
1 * for the improvement of the eity ol Bath, of 1. each, to be 
5 . — paid within the year, having them i in bis paſſeſſion; that her huſ- 
peoecton by band have no control or power over the ſaid houſe: and bonds; 
ate He mo but that it ſhalt be in her lole diſpoſal, to do with it as ſhe ſhall 
the firſt place think proper, for ever. He gave to Mary! Cbabman a houſe and 


5 3 pay debts, 
q Jegacies, and- five: other commiſſioner s bonds for the improvement of the city of 
HM Probate a 


produc wn, Bath, of 1000. each, to be paid within the TIEN hence them 1 in 
| Tees, ens His polleſſion, 40 be her ſole property for ever;, and he gave to 


in the next 0 
place, that the reſidue of the money be appropriated to the 5 improvement ak * city of Bath, is void by 
| Flatute g G. 2.4. 36, as to navigation mare, which being real eſtate goes to the heir, and as to money on 


pes ſecurities, as mortgages, turnpike bonds, and commiſſioner's bonds for the improvement of tbe city of 
Dal; which 89 to the next of kin : the general reſidue undifpoſed of was firſt applied to the debts and 
Ather charges; und whe deficiency was born by the truſt 0 that Oy to 0 of Bath, and 
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Cales in Chantery. 
Anne An Cents a houſe and five other Commillioners't bonds for th 
buen of the of Bark in the "RE manner. 


* 


e 
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The ber . FED ine His | ſocfic 1 11 


4 legacies and aunuities, (ſome of which were given to charitles,) - 
and among them four corporation bonds for 5007 each; ordered 
all his plate to be ſold upon the beſt terms and witkout reſerve. 
auction or otherwiſe; as alſo one ſhare of the Bath Navigation p 
if not diſpoſed of before his death, and all the furniture of his 5 : 
houſe, utenſils: and a of houſehold, goods, linen, china, 1 
ar, books, and book-caſe, herein before 
given o George Redmond,) and pictures, (except ſome prints and # 
pictures, which belonged - to the late Mr. Redmond, among whoſe 
rected them to be divided), Then after 
giving to the two. ſervants, who are and ſhall/ be living with him wy 
at his deceaſe complete mourning and all his wearing apparel 
2 under every deſoription, to be equally divided between them, and to 
each of them a legacy of acol. to be paid i in en de i £ 


(except the ornamental ja 


| family the teſtator dir: 


HON AP ee ce s thus: 1 191 
3 | 5 5 | 7 . 5 


4 « And. any father will 10 they my executors in 1 1 | 


« named do collect together all the money ariſing from the ſale of 


© the furniture of my houſe, plate, and one ſhare of the Bath 
4 navigation, if not diſpoſed of before my death; as well as all 
1 ſecurities for money, mortgages, corporation bonds, i in the funds, > 


“ in the Miem Street” bank, turnpike bonds, Commiſſioners“ 


| 1 bonds for the improvement of the city, Ea, India bonds, and 
by and out of the monies ſo ariſing i in-the firſt place pay and diſ- 


 Howz 


* 


cast bes. 1 


* 


charge my juſt debts, legacies, funeral expences, and eharges 55 


4 attendin z the probate and execution of the truſts of this my 


« willz and that Mr. Smith, Notary Public, be employed in =; 
“ proving of my will, and in every other reſpect, where his 
1 advice ſhall be necefiury.; and in the next place my will! is, that. 5 

« the reſidue of the money be appropriated to the improvement of. 


the city of Bath, and be 
1 „ Hobhouſe, Clutterbuck, Phillatt,, and Lander, in this city, 


* at the rate of 37. per centum per annum; and that it ſhall be 


2 * drag out. of the fid bank as the i pprovements ſhall regelte 


1 


The 1 0 directed . his DE Thomas . 


3 Would bury him, 1 and . that now 


laced by my executors in the bank of 
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a _ Caſes * Chanrety/ 25 

woe. * made bis will, and diſpoſed of his effects t wet 4 

i _ own inclination, though 8 ** to: 1 OY ed, le 
: _ appainted EXEecutors, 

NJ Cramer THO 5 ; = 2 1 8 


TED. + 1041755 17 dete . . WE 8 432 „ NT > diy | 08 
> hin OT 1. North Parade to Charter Ge "Dd * | 
tom) of 10 Ty ; "The: teltator * des _ 2 r of Mk I 


1 ahi bin WY 83 executors praying, 79, ti will ey he = 

N = eſtabliſhed; and the rights of the parties to the real and perſon WR © 
eſtate of; the teſtator be aſcertained, and that the contract for the 
fale of the houſe to the defendant Gunning-may be performed, and 
1 that directions may be given for due n of Ane 3 
3 3 two les were: 6uninde. he} + ner . 
The 8 at 5 FER next bi as 1 . 5 5 diſ- 
poſition of the reſidue for the improvement of che city of Bath 
was void for uncertainty, upon the ground, that great improve- 
ments were carrying on in that city by private individuals as wel 

as by the Commiſſioners under the Statute" ths ov n or the i in. 

I ONS. of the 9 . 985 55 fd A Fido ru Few 
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\ Secondly," That if At nn was not t void on Wit en 


N 4 it was void under the Natute 9 Geo. 2. c. 36. as to all ſuch 8 of 
4 2 he W "as: are of the ture or e * real — 105 
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57 the Se ads upon ths 20th of PEO a 1797, the will SR 77 
1 was eſtabliſhed, and the truſts were directed to be carried into 
e.exnkcution except as to the money ſecured upon real eſtate. It 
=: was directed, that the contract for the fale of the houſe ſhould be 

1 catried into execution; and chat the money to ariſe by the ale 

-, be conſidered as perſonal eſtate: undiſpoſed of by the will, 

Aud be paid into the bank; and it was' declared, that the Bath 

__ _ » . navigation ſhare mentioned in the will belonged to the eat 
1 Ee ji the heir : at aw oe the teltator * 

FE . 0 Wann "of. PO PA ids was ditected; aud th 
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eee e Evanery ee 
| 4 conlified at the death, of. the teſtator, and to dilingviſh par- 1799. 3 | j 
ticularly, how the ame. was ſecured and placed out at his deceaſe, * wo 
and how it bad been applied and diſpoſed of. + Agcounts of the 1 

debts, funeral expences, legacies, and annuities, were directed; ahhh 
and it was ordered,: that the. perſonal eſtate ſhould. be applied ina _ 
courſe: of -dmioifiration.; and that an appropriation ſhould: be 0 5 = | 
made to anſwer the annuities. - The coſts of all parties were ; 1 % = 
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the perſonal eſtate, not ſpecificially diſpoſed of, conſiſted of ſome 
caſh in the houſe at the teſtator's death, che money produced by 
the ſale of the houſe to Gunning, a debt due to the teſtator, 5 ä j 
_ ſome LIND of ea aer lle Cane not C enumerated in the will. j . j 
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the bequeſt for the improvement of the city of Bath, conſifted'sf "N 1 | 
mortgages to the amount of 49504, five: bonds: of the Comm © U 
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The ſes ds, on FA tber aide A Clay was TY ; 
on behalf of the next of kin, that the debts, legacies, and funeral 
expences, and the coſts! of all the parties, except the deen r 
Cunning, (who had purchaſed the houſe in purfuance of the e 1 ul 
contract, and whoſe coſts were paid out of the purchaſe- money,) = 
were to be paid in equal ſhares and pr portions out of the perſonal 
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In The Attorney General v. The Earl of Wi inchelſea (5) the general | 
rule wa e e confideration. e W all the 0 my 
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other intereſts, that cannot go to the char 


| hall be paid out of the two parts of ths ebe phy: rund. A dif. 
tinction is attempted in this caſe; becauſe che teſtator has not 
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1 bende 1 kn th charitable purpoſes, rabid wortyipes and 
, the debts and legacies 


given all his perſonal eſtate. Several articles are enumerated ; and 


as to the funds ariſing from real ſecurities the decree has Nel 
the diſpoſition void: but there are other artieles not enumerated, | 
_ which are claimed by the next of kin as undiſpoſed of. The wil A 


5 5 _ mas directed the debts, legacies, funeral expences, and the charges 


Ny of the probate. and the execution of the truſts, to be paid ſpe- 3 
_ cificially our of this particular fund interide@for che! improvement 
The reſidue undiſpoſed of was therefore intended to 

| go to the next of kin free from thoſe charges; and as to ſo much 

as cannot paſs to the charity there ſhould be the ſame appropria- | 
tion as in The Attorney General v. The Earl of Winchelſea ; each 
fund bearing its proportion pro ratd. It muſt either be ſaid, the 

_ teſtator forgot there were other articles, and meant that to be a 

4 reſiduary diſpoſition, which the Court has already determined not 


of the city. 


to be reſiduary, or that by direQing payment of thoſe charges to 


be made out of this particular fund he meant nothing. That 1 
expreſs direction muſt have the; effect of exonerating all other 
flunds. As to real eſtate, it is clear, if a teſtator ſelects part of his 
property for this purpoſe, as in Pozwis v. Curbet (a) and Donne v. 
Lewis ), and leaves an eſtate to deſcend, he has declared his 


intention in favor as well of che heir as the deviſe; that the par- 


ticular property directed to by n in . of the m 
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. is 0 WY this 8 fund; is . ſalicient for 


5 1 burthens impoſed upon it. It is not a mere charge, but a 


| gift to the executors, in truſt to diſpoſe of the property, and out of 
tte money ſo ariſing in the firſt place to pay and diſcharge the 
5 debts, legacies, funeral expences, and charges of the probate and 

1 2 25 of the execution of the truſts, and in the next place, that the 
reſidus be appropriated to the improvement of the eity of Bath. 


Several expreſſions can have no meaning, unleſs this ſpecific fund 


is to bear theſe charges. Nothing but the reſidue of that fund 
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a inſiſt, bey are 66 habe the Whole; which In bare the 
effect of throwing theſe! charges upon the general reſidue. 
defendant Chapman does trot SY; that the navigation ſhare he 
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1 80 the legacies there but in the/particular manner 
un teſtator Has given ee & ee to the diſtinction taken in 
Hone y. Mea git (). With reſpedt to them this fund nd 
contribute rateably, even if my ciflineuon could be made as to 
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0 of Bath==The' Attorney General v. The Earl of Winchelſea' bag 
no relation to this queſtion between perſons entitled to this fund 

for the benefit of the” city of Bath" as ſpecific legatees, aud Wees 
chaiming dhe general reſidue, firſt, becauſe ſomething is given for 
the benefit of che city, which cantiet paſs, ly; beeauſe the 
teſtator has omitted ſome particulars in the enumeration of the 
articles to be applied for the benefit of tue city. In that caſe | 
there was a. general reſidue given to à charity, which cot 
hended: certain things, which could not be Nen for that n 
aud! in order to a "me debis and d leg | a 
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Te queſtion his vale is, whether, where thetb i is a ſpecific 
de to a charity, and a reſidut undiſpoſed of, which the 
next of kin take by o operation of law, not under the will, they * 
have n right to ſay, they ſhall take that part of the perſonal eſtate, 

which is undiſpoſed of, free from the debts, legacies, and other 
_ charges. The legacies are in exactly the ſame caſe as the debts; 
for they are general legacles ; though there is in this diſpoſition 
for the benefir-of the city of Bath 'a direction for paying the 
= as well as the debts. If the whole reſidue was given for 
che city; the rule adopted in” The Attorney General v. The Earl "8 
Winchelſea muſt be applied: but this is not, as in that caſe, a 
diſpoſition ob a general reſidue, ſome parts 'of which happen not to 
be effectually given: but the general reſidue conſiſts of two ſpecies: ; 
& much of the prone ate, of which, no diſpoſition 38 ak- 
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aid down by the Maſter of the Rolls in Manning v. Spooner (d), 
that the order of application to the debts. is, firſt, the general per- 
— ſonal eſtate, unleſs exempted expreſsly, or by plain implication: 4 
8 ſecondly, any eſtate particularly: deviſed for the purpoſe, and only 
for the purpoſe, of paying debts: thirdly, elſates deſcended: 
fourthly, eſtates ſpecifically deviſed :, but his opinion was, that if 
2 particular eſtate is. deviſed for paying debts, but the intention is, 
- that the ſurplus {hall go to ther perſons than the heir, then the 


FRY EY 10 much as Was comprebended-i in the gilt of "IF city 
| no foundation for diſtinguiſhing a gift falling i into the reſidue be | 


This is not like ONE There caungt "be\a'matfhalling of - 
7 aſſets for a charity, I admit (0. If this fund is ſpecifically Biven 
; to 0 17 10 ee 1 _ _ out t the Ts. Fy ig 5 


oh 


a taking the reſidue: by inteſtacy have taken it free from the 
Jebts and legacies, given generally, againſt Aa ſpecific gift. of the 


debts and legacies ? Gray v. Minnethorpe (c) is directly contrary to 
ſuch a claim. In that caſe your Lordſhip held, that if an executor 


in ſhall not be free from the debts, merely becauſe another fund is 


. 8 caſe claim by no intention. Unleſs. they ſhew an intention to 
[ exempt. the reſidue of the perſonal eſtate from * of the 


from the very particular enumeration, the teſtator thought he had 
diſpoſed of the whole reſidue : but he happened not to mention all, 
5 and not to throw in the general words * all my perſonal eflate,” 
It muſt therefore be conſidered, as it was upon the former hearing, 
a a ſpecific bequeſt. Conſidering i it ſo, the legacies would not have 
been charged, if he had not uled words charging tem. Warn 
the firſt inſtance of ſuch a claim. no oe 20} ACS 1 455 Ec” 
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” cats in Chancery. | 


of Bath, but was not effeQually carried by that giſt, The gebn 
and legacies are to be paid out of the rehidue ; -and there can be 


the effect of the Statute (a), ſo as: to throm any part of the debts 
and legacies upon the ſpecific legacies well giyen to the city, 


2 5 . TY | 
The will g gives « nothing 6 to "<4 next tof kin” It is turcly” the FR 
poſition of the law. Then is there any caſe, where the next of 


erſonal eſtate, merely becauſe that is. given. after payment of tbe 


takes the perſonal eſtate by the office of executor, without a truſt, 


ſubjected to the debts. As to the real eſtate the rule is very clearly 


deſcended eſtate ſhall be firſt applied. The next of kin in this 


debts, they muſt take it ſubject to them. There can be no doubt 
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Solicitor General i As «ative a dk eat a a 
as forthe payment of debis was held not to exonerate the per- 


ſonal eſtate, do not apply. But the. queſtion 1 is in principle that 


decided in Powts v. Corbet and Done v. Lewis, both caſes upon, 
real eſtates between the heir at law and particular deviſees; and the 


principle ene where a teſtator expreſsly appropriates a parti 
cular part of his real eſtate, that appropriation ſhall be taken to be ; 
for the benefit of the heir at law, as much as for the benefit of the 


F ks the oth er part of the real eſtate. . ;  Poxwis v. Corbet Was 


determined by Lord Hardvicke | in view of Galton v.. Hancock (a); i 1 0 
and the principle, which is confirmed by Lotd 7 burlow i in Donne 1 | 
v. Lewis, applies thus: the teſtator has declared, that a particular , 
part of his perſonal eftate ſhall be a fund for payment of his debts, 1 
Gez and that what he has given to the legatee is only ſo much ß 
_that particular fund as ſhall remain after anſwering, thoſe charges, | 7 
Therefore it is 2 proviſion for the benefit of all the ſpecific legatees, 73 

and of thoſe entitled to that part of bis perſonal eſtate, that is not 5 bg 
compriſed. in the will. He has given nothing but what remains 

of that fund after anſwering thoſe charges. This differs from Groy. | 

v. Minnethorpe, and the other caſes of that claſs ; for this! is a ſelec- ” 

tion of a particular part of the. general perſonal eſtate. as A fund for | ; 
theſe, charges, and nothing is given but the ſurplus. What is 
contended for the City .of Bath, that the general reſidue of the ; 


perſonal eſtate and the ' mortgages and other intereſts, that cannot 


pas under the bequeſt to the city, are to be applied to the debts, _ 
Le, inthe firſt place, is by cireuity marſhalling aſſets in favour of C5 

A charity; a contrivance to throw the charges upon that part of the . 
perſonal eſtate, which is ineffeQually given, merely becauſe the og 
teſtator has in the enumeration made by his will omitted ſome 


articles of inconſiderable value. The Attorney General v. The Earl 


| of Wi inchelſea is is in exact ad to * v. th 6) and 5 0 | 


= the other r caſes 2 that claſs 125 
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” Lad "FTE This an to FD city of Bath mn PE | 
lar enumerated i is ſpecific. As to the general reſidue, muſt it not 
all be ns to $24 the colts? Are not he coſts oa e the 9 8 
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Tp inſtance, where the colts of the'cauſe have not been thrown upon 
I $ et. =” the undiſpoſed reſidue? 1 was ftruck at firſt with the Tingularity of 

ene Kin raifing a right to theitifelves out of the confirudtion 
8 5 = of a part of the will, that gives from them. "How i can the next "af 


= . . W . u Ow the intention of the feſtator in their favour?” 
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3 | : N _ theC Court has directed that contract to be batried into execution, 
3 ey mult g give. to the next of kin thi eſe things, the Uiſpoſition of 
mn which fails, becauſe the law wilt: not fuffer them to paſs: but the 


3 PE e 1885 7 which makes the | general relidue, moſt be applied i in pay- 
—_ ment of the debts and bet charges. It is exactly. within the 


1 5 5 85 cafe of 7 The Aller e) General . N inchelſes with regard to the mort- 
=_ ous and other things, that are taken out of "the bequet, becauſe 
—_ the law takes thent out 'of *. een e en 211375 
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= | diſtinguiſh the general relidue of the perſonal eſtate undiſpoled of 
= ' from the ſpecific Pp? articulars thereof bequeathed for the improve- 
1 = maent of the city of Bath; to tax all parties their ſubſequent colts, 
10 de paid out of the ſum of 10484. 199. calh in the bank, part of 
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1 1 0 oy paid by: the plaintiffs out of the general perſonal eſtate come to their 
Bay i be repaid, them; that the remainder of the, ſaid ſum of 
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| Ir was Geclared, chat the Wendel for he i improvement of the ay 
of Bath was a charitable bequeſt; and that the Mortgages, the five . 
bonds of the Commiſſioners” for che improvement of the city of 
Bath; and the four bonds of the Commiſſioners of the turnpike well 
not pals thereby, but are undiſpoſed of by the will, and belong to 
the next of kin of the teſtator. Tt, was directed, that the maſter 
Hthould diſtinguiſh ſuch of the particulars of the perſonal eſtate pe. 
cifically: bequeathed for the improvement of the city of Bath, as are 
well given and paſſed by each bequeſt from ſuch of the particulars 
23 did not paſs thereby, that belong to the next of kin; and it was, 
farther ordered, that the ſame be applied pro rat in payment of ſs 
much of the teſtator”s s:debts, legacies, and funeral expences, and 
ſo much of the coſts of this ſuit, as the general reſidue of the te. 
tator's perſonal eſtate undiſpoſed of by his will will not extend to 
pay; and it was directed, that ſuch particulars 'of the * 
eſtate ſpecifically bequeathed for the improvement of the city of 
Bath, as did not paſs by the bequeſt for that purpoſe, be divided, 
iftor the paymenits thereout before directed, among the next of Kin 
of the teſtator according to the Statute of at Mribution; : and That ſuck 
particulars ſpecifically bequeathed for the improvement of the city 
of Bab, as are well given and paſſed by the bequeſt for that pur- 
pole, be, after the payments theteout before directed, paid, wan 
ferred, aud delivered, to the defendant Jobn Sealy Lawton, the 
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= Jamaica, and poſſeſſed of a conliderable perſonal, eſtate; by his 


will dated the $th of May 1790, after giving ſome legacies, gave 
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-that they ſhould. ſell and diſpoſe of the whole of /his reliduary. rea 
eſtate and ſlaves, and ſhould place out and inveſt the monies ariſ. 
in ſuch ſale, together wich his. reſiduaty perſonal eſtate, in th. 
"= of Mell. Long, Droke, and Co. Londow; whole letter for the 
ame haul indemnify his ſaid truſtees 3 anch he thereby authorized 
and empomered the ſaid Meſſ. Zong, Drake, and Co., to pay the 
_ fame for the. purpoſes after” men ionen namely; the yearly inter- 
elu of the principal to be paid to the proper hands of his mother 
Ann Garden, then reſiding in Edinbro', during the term of her 
natural life, for her ſole uſe and benefit; and after her deceaſe to 
pay, apply, and diſpoſe of, the whole ſum both principal and in- 
tereſt ariſing from the ſaid: monies to be remitted; as aforeſaid, unto 
. his: three ſiſters Chriſtian Garden, Jabel Ann Garden, and Elizabeth | 
Garden, and the ſurvivors and ſurvivor af them during their natural 

| byes, unto. the proper hands of his ſaid ſiſters, and the ſurvivors and 
ſurvivor of them ſhare and ſhare alike, or otherwiſe to permit and 

_ ſuffer them, his ſaid ſiſters, and the ſurvi vors and ſurvivor of them to 
receive and take the ſame in equal parts, ſhares, and proportions to 
4 6 ben r an her 1 ale and benefit the ſurvivors or ſurri- 
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8 dps the teſtator's. another; died. in February os. 
Ane, Garden died in May I 796, before any diſtrihution of the 
teſtator's property. The bill was filed by the ſurviving executors 
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; whether this will creates a Joint tenancy or a tenancy in common 
in this reſiduary eſtate; "Tr is clearly the latter ; - and the ſhare 
| in the three ſiſters upon the death 'of the teſtator. "There 
have been many caſes of this ſort; aud it has been uniformly | 
' held, 'that” words of partition and equal diviſion always control 
TRL Words of ſurvivorſnip; for this plain reaſon, that a ſenſe may al- 1 
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death of amy in the teſtator' 0 * applies exactly to this 4 ' 
The decree was reve the ground that it wðäas J 
joint tenaney, but that the Lord: Chancellor had not properly con- 
the words; the Houſe of Lords being of opinion, that the 
time referred to was, not the death of the teſtator; but the time of 
receiving the money; which was a debt due from the Crown of 
rather a deſperate nature. In Hawes ve Haws 6) Lord Hardwick 
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the intereſt: in equal proportions. Aﬀter theſe words. the teſtator 
again introduces words of ſuryivorſhip; and the concluding words 


9 the ſentence are expreſgly deſeriptive of a joint anterelt t is to 
be obſerved, that the Property is to ariſe from the fale 11 7% 
ie eſtate; which muſt in-all. probability take place at a diſtant 
time; aud in that reſpect Lord Bindon v. Los a Suffolk applies very 
Weh; the reaſon of the reverſal of Lord. Cowper decree being 
the nature of the debt; with reference to which the teſtator muſt 

hae been looking to a ſurvivor at a diſtant period. I his caſe | 

differs from all but chat; . and that is in favour of the defendants. 
This reſidue. cannot be collected but at a conſiderable Jiftance of 
of time. It is a clear rule of conftruQion, that no word ſhall be 
rejected, if a ſenſe can be given to it. The word * aui vor mult 
be expunged from this rl unleſs "hg conſtruQion of, ve n. 
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importing a tenancy in common, ſome conſtruction muſt be put 


upon the other inconſiſtent words, that ſhall, if poflible, relate to 


e ſiome time or other, and not ſuch as would defeat and deftroy the 
. effect of the other words i importing a tenancy, in common. If no 
. ſenſe can be put upon them except ſurvivorſhip at the death 
| of the teſtator, that mult be the conſtruRion, according to the caſe | 
: „ 0 Stringer v. Philips + though I rather think there was in that 


e caſe another time to which thoſe words might have applied; iz. 
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| = deaths of Lucy and Catherine. But in this caſe as theſe ſiſters 
ſurvived both the teſtator and the 


2 tenant for life, a Teference to. 


5 — 5 : neither of thoſe. circumſtances will: belp the eonſtruckion. Lord 


+ Thurlow (aid, a reference to the death of the teſtator 3 is an unna- 
_ rural conſtruction. The cafe of Lord Bindon v. "Lord Sufol, N 
1 coming from ſo high an authority, has been very "much 
| doubted, and very lately, in a cauſe (a) before the Lord Chan- 
cellor; and certainly, When the caſe and the ground of it are. 
| looked at, it does ſeem a very ſlender ground, upon which 1 it was 
determined. But whether it is flender, or not, it is gecifive. 


" Lond Hardwicke avers that to be the ground; and be Was t in 
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round does ſeem extremely refined; and perhaps it would = 
be adopted, if it was to be decided now: but it is deciſive of the | 
principle ; that you muſt, in order to reconcile the inconſiſtent 
words, find Ton e ra, to Which the words of ſurvivorſhip are to be 

referred. In this caſe there is nothing that in any degree points to 


the nature f the fund: It was rather hinted: at than argued, and 
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gays to arab Hawkficy and her aſſigns an annuity of 300 l. 
* ber life, excluſive of a bond, which he had that day given and 
entered into to her for che payment annually of the ſum of 200 /. 
after hig degeaſe; and he thereby charged the reſidue of kis per- 
ſonal eſtate with the payment of the ſaid annuity of 3001. He 
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out of i tents: of = Sip eue eee ee the inters \- —_— 
of the capital ; .and-he-gives all chat his aunual rent to the — - 1 = 
on truſt to pay che anauity to his Ae If the trullces.bad.no 9 
5 rent, they bad nothing to pay. Nothing therefare. could _ l 
be more ſpecific than Wo gear Stevens Was a b —_— | 9 
infiſted on in che late $750 of Raherts.v, Pacock (0); and is very | _ 
diſtinct from this cafe, ſuppoſing it 18. not inconſiſtent with that „ x f 
All the legacies in Bagrich v. wag ſcem:contined to the ſum due = 
COCK. Was a fir nger caſe fo p 
Holding tbe leg acies ſpecific. than hb for thougly;the legacies 


were firſt given generally, they were afterwards confined! to:that 3 BIG L 1 
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ſpecific fund, is recital e the bequeſt; and there are no 
fubſequent words to confine it. There is no caſe, in which intro 
ductory words have ever eonſtituted a ſpecific legacy: otherwiſe 5 
there could be no ſuch thing as a [demonſtratins legacy; for: 9 = 
demonſtration muſt" be 58 ſome introduction of that ſort. "YM VE = 
tts Cafe 6). the Kadig *caſe upon this ſubject, and cited in 5 ; Z 7 f 
Kobertt We "Pocock,* Tal ies exaclly with this. Attorney" General: * 7 _— 
Parkin (c), and Coleman y. Coleman 4a) ſhew, that there is a great B12 op 4 
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of money marked with reference to {ſpecific ſecurity: a ain. 5 = 
tinction founded on good ſenſe. The fund ſo marked out 16 _ | 
merely 4 fecurity pointed out as the moſt efficient part of the pro< 5 5 : "= 1 
perty. Ademption applies more particularly to legacies of .. 
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_- The plaintiff withes to confider the legacy as inveſted and 
=” appropriated by being paid into the Bank and laid out in ſtock. 
= — OE" there could be nothing improper in the Court's applying 
i. to debts; but that cannot prejudice the defendant. It was paid 
Be in generally as part of the perſonal eſtate, without any reference 
to the legatee; and the ſtock purchaſed with it was afterwards 
tested as part of the perſonal eſtate, applicable to ſecuring the 
Annuities.” "Clearly therefore there was no "appropriation to this 
legacy. The only conſequence of holding it ſpecific will be a 
difference in the calculation of intereſt. "Suppoſe, à borſe was 
| ſpecificially given, and the executor having uſed the horſe for tea 
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Mr. „ Lhyd 15 th n giving * Hine IR 3 5 
0 evidently did not conſider the previous gift good againſt 
himſelf. It alſo: appears by the indorſement to be teſtamentary. 
If it had been à bond, it would have been a good donatio mortit 
cad: but it has been determined, that there cannot be ſuch a 

delivery of a note (a). What can be a ſpecific legacy. of a debt, 
: If this is not? I do not know, that the opinion of Lord Thurlow, 
18 Aßbburner v. M'Guire, who diſſented from Lord Camden's 
opinion in Attorney General v. Parkin upon conſideration of all 
the caſes, has been ever contradicted. Roberts v, Pocock has made 
no alteration whatſoever. in the ſubject. It was determined on 
the particular circumſtances, as the Lord Chancellor ſtates: the 
event upon the whole will, his Lordſhip thought, was not in the 
_ contemplation of the teſtator. The Lord Chancellor intimates, | 
tat ys mind has ANA Toy woe c the n and that 
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it Wight be decided either way; but he relies upon this * 1 
flances; not meaning in the leaſt to contradict what: Was Mid — 
down by Lord Thurtow ; - Which is, that where you find the teſ- 
tator intended the legatee ſhould have a particular debt, and gives e 5 
that debt and the ſechrity for it, that ſhall be ſpecific; and no 5 5 3 = 
doubt, calling in chat ſpecific-bequeſt| would be ieee £ : _ 20 
That is only: conſequential. Is it poſfible- to ſay, this teſtator dic 1 
not mean to give that identical note, and that only? e ee > | 
the words, it would be impoſſible to ___ my meant! any thing 
elle. It muſt be read, as if he had ſaid, I give the note for 
« ſecuring-the ſum of 805604”: bes very nice to hold, 
that if the inſtrument was given, that would make it ſpecific. = 
Lord Tburlbꝛv diſſented from that en ee in talk a giſt .... 
* the debt and * ferurity Sore” tt cn bs 5 +. . = 
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; executors ought to have. indorled the note, and let her due upon 4 2 
3 if the fund was clear, If this note is the. actual legacy,. it. is given 24 | 
with every thing due upon it. r is equally N As Ss 2 
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ih — a ann as a legatee under the will es a g. 
© Gon we aud te which. bill tis plaintiff was ae perth, fe en. 
A — and the alleged error is, that a legacy. demanded by ber bill ha 

ET”. been reported by the: Maſter, and acted upon in dhe account i 
nh __—_— a Pecuniary legacy of 8000. ith intereſt at 4 fer 
aan en ing to the eourſe af the Court from one Par aſter the 
5 Ek eos; whereas this bill-alleges;- that it was a ſpecific 
x legacy ſecured by a note for 8000 /. and intereſt. The bill, that 
2 ee e- bes claimed-this-with ſecera Worker fe. 
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8 op hoe ck 
=—_ EG Fg are pay ths: + i NA nn "ng 
= » pecifie legacies, but not to pay in full the other legacies; 
= 15 but not admitting alſets, an account Was directed; and the 
_ Maſter has reported this legacy t to eee, 7 1. dem, and 
„ i Underſtand, den er r legacies were onſiderec Ln 
3 2 this Re 0 bbc — was: links 1 vb 5 that the 
= - 8 deere followed the Report; ö and the directions were e given upon 
3 that footing, The money due upon the note was Paid i in, and 
=: 3 laid” out in ſtock under the decree; and that ſtands generally Y 
= money in the caſe. It is farthe 
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* ſought,” T believe, by this bil, 
d-..- the defendant ought not” only i to be declared: entitle to this as 
eite legacy, de iht the muſt Ike wife take ſo much ſtock a. 
3 was Purchaſed by the money" wy in'; that k ir "was an * 
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A . to Rats land it formis's vp 
8 cauſe as to this que 

EA before the teſtator's death; which puts but of all "OE what 
=. he really meant by this legacy, Some time, not long, [before his 
= death he took this note from the bankers at Nottingham, for gooo l. 
. With intereſt at 3 her cent. payable one month after Gght ; but 
| 3 the intereſt was to commence From "a prior date. A few days 
=: afterwards he makes the-indorſement-upon. the note, chat he gives 
b. 5 ed i . * 1 Farah 1 oh and Wen a - oy be wade 
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he vals en to be aged; 16, whether e to hs 1 9 I 
| rules, that have prevailed with regard to ſpetific. and pecuniary = = 
legaries; this legacy 4s: ſpecific, or not? I confefs, I: think, the * . 5 2 _ 
Counſel for the plaintiff is right in ſaying, that if this is not = 
ſpecific, 'there never can be a ſpecific legacy of may thing but a 1 
moveable chattel. In burner v. MiGuire, which is hardly ſo by 
ſtrong as this, Lord Thurlow clearly decided the point. I admit, 
the bounds between ſpecific and pecuniary legacies are ſometimes 
very nice, And the arguments too refined : but we are now come 
to a clear underſtandiag of the rule, u upon which the Court pro- 4 
ceeds; that the will is to be read with an incl; Jation to hold it a 
general legacy, with referetice only to the particular fund, as that, 
out of which it is in the firſt place to be paid. Before I come 1 5 1 
TTT... not to deny, that afum of 
of money may be given and 2 reference made to a particular 44 =_ 
of che ela 25 that. part, out of; which the /toſtator thinks i: _- 
moſt convenient that it ſhould he paid. That was clearly „ 1 
'witted, 1nd accurately fared, in the argument of the next — = 
upon which I am to give judgment. There are ſuch caſes cer- f , 1 
tainly; and the Court is ſo deſirous of conſtruing it a, general - . | 
legacy, that if there is he leaſt opening to „„I I 
'megnt; to give a ſum of money, and referred to a particular. e 
only as that, out of Which in the finſt place — tobe paid, 
the legatee will have this advantage 5. 4hat: It, ſhall, be confidered EY FF. 1 
pecuniary, ſo un te have the legaqnefented by the eee 1 
of che ſecurity, if what e ed, wang: that he has; 4 5 =_ 
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wo to vikahonge it for the benefit gf the legatee.... The indorſ Indorſement. 1 
ment upon the note is Juiſicient, | 1 think; to have been eee as 15 oa o 3 = A 
/ zeltator bad died. withour giving it by. his-will, [0019.94 
| If it had-mot-been mentioned in the will, that indorſement, which ang .. = 
vas afterwards determined by. Lord\Loughborough in the adion, =» = 
that wis brought, td be teſtamentary, might have been . 
1 hen, - when we read that and the will, the ee 18 1 more : ” 4 5 3 0 4 
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„ Judgment“ He liad eonſiderable doubt upon * It was 
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4799. | note j 0 with all the anxiety l feel not to hold 8 petit, | I 
- unleſs it is demonſtrably 10; it 8 4mpoſible not to lay, this tel. 
tator-meant to give the note itſelf with all the intereſt due upon it. 
be. | 
If there had been ne inderſement i upen the note, even upon the 7 
Cs will itſelf, and the taſe” of Ybbarner v. MG; which js the 
* e true rule upon this point, 1 en OY 190 the 8270 18 that my 
Ae port epi . e FRO gets ä 
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„ that cafe was debirmined by” Lord Thurlow: upon Very full con- 
. "mn a efation;” 5 His 'Lordfhip/ took, 1 believe, two "Fears before he 
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Eee upon Mid, tat ine opinion he nelly sdopted, wou 
; infricige upon the doBrine uf Lord nden in TB ene General 


that doctfine! but! 1 think ale very diner 1 
caſes, and T'ſee, in mers tafes'of Coleman Nhe und Kater 
1 v. Potuth „the Lord Chanck ot re "Dore: CGamiden to have 


Sheath 
|  procedletl upon this idea, Wich 15 ſuſtainable, that the teſtator 
dic not mean any parti nlar mort iges, bonds, and ſeeurities, but 

ly mbrigages, bonde, und ſecurities, at he might happen to 
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. ithouttholding; that? rv Muir has overturned 
2 85 it; which'Pord'Thurlow t net mean to def though he intimated 

3 5 1 is doubts? Bit Ibu nerv. M Ouire js; that, if 

„„ he legacy is meant to conſiſt of the ſeeurity}it is Mike; though 
the teſtator begins by giving the ſum que upon It. It would be 
time ill ſpent to go over che caſeb e ommented on by Lord Thurlw; 
0 ſhould do fk Hüctt les ably wan he has done. I call only | 
obſerve, ee en 2 hinge wy ot 1 . 
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be 1 Point); it is an authority perfecrly oonelufſve upon the ſubject, and 
_ ly ſufficient to warrant" A/bburner'y, v. Oer and upon a very 
attentive peruſal of that caſe I am of opinion, that it is put upon a 
ground, that cannot now. be *miſtaken ; "tliat ſuch a legacy, unleſs 
_ 15 a . W ts it a legaoy of 1 _ cog the 
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| {-enrlty 1s . to only as the moſt convenient mode of paying 1 
it out of the aſſets, it is as much ſpecific as a legacy of à horſe, = = 
| 2 cow, or any moveable chattel whatſoever. ' "Therefore, upon the "1,0 * 0 
authority. of * Aſoburner v, M Guire, with all the inclination I feel e 
to b this as a pare legacy, 1 am Fo opinion, it is no- aac] 
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We to, 5 aer point, , this . How 9 the death of 9 x; * 2208 A 1 
| teſtator, brought an action as indorſee of the note; which was tried 95 1 Wl 
defore the preſent | Lord Chancellor, then Lord Chief Juſtice, who, 
| thought the indorſement teſtamentary ; : and therefore no one could 5 
bring the aQtion but the executor. She alſo filed a bill; and then, „„ 
it was overlooked ; and this Was thought a pecuniary legacy; „ 1 A j : 1 
the conſequence has been, that her legacy was put out in the, „„ 
funds; and now it is ſaid, ſhe ought to take ſo much ſtock as was 
purchaſed. That would be the groſſeſt injuſtice to her. She had 
a right to the ſpecific legacy. If the aſſets did not want it, the 
had a right to have it deliyered up. She was not hound to lay i * 5 
out in the funds: if ſhe had done fo, ſhe would have a right to 7 1 . | 98 5 
riſe, and be liable to che fall. Inſtead of that, the executors in- 15 0 
R liſting it ſhould not go. out of. Court, it was. paid 1 in and laid out ED 
in flock. It i is no more than the caſe, that was put in the Argu- 
meat, of a legacy of a horſe, which the executor refuſed to let go, 
leaſt there ſhould be a deficiency of aſſets, and having uſed. a 
worked the horſe a conſiderable time, afterwards offered t to ee 51 2 | 
kim: the ſegaree then Le: iat * the 1 77 oh : e 'p Ac ' 
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I JE „ 0 _ Andi; as. to 1 the: 2 3 and remainder, _ my. yet f 
. 
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Joe and. diſcharge of my debts legacies and funeral expencez 
1 cc in any of the publie funds in their. names and receive the | 
« intereſt and dividends and pay and apply the ſame towards the 
we « education and maintenance of Auna Maria Turnbull Fame: | 
« Turnbull and Matilda Turnbull the children of my lately de- 
„ ceaſed. foreman William. Turnbull by. Hannab his w ife alſo. de- 
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; 2 T- 8 ; bill » was b filed {xy Chorks Ellen 4 Bourgevin ah 8: Mor 1 
©. De Carriere againſt 17 Abbe. Jaques Ladiflas . Foſe pb De 
|  Calonne, and. De Moligny; praying, that the defendant, 
Ae De Calonne, may be decreed 10 pay the plaintiff the ſum 
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a Valæurt de St. Moryr, formerly à Judge of the parliament of Paric, 
brother of the defendant De Culonne, lent the ſum of 5000. to the 
defendant De Culanne; who ſigned a note upon unſtamped paper 4 


Which both parties had taken refuge in conſequence of the rero- 

8 lution in France. In Auguſt 1795. the plainti 78 father was 
Commiſſary general to the Frenth army upon the expedition to 

. Quiberon. He died in hat year; having by his. will, dated the 
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FS: ſuch will in concert with the teſtator's- brother De Moligny; and the 
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1 generoſity! in that reſpect; not doubting, but that his ſentiments, 
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Fs { . 


"WF the underſigned 1 renew to Mr. De 85 "Ki the note, which - >» - 1 
« gave to Mr. De St. Morys, his father, at London the 10th day. _.- = 
« of Fane 3795; by which I engaged to repay him within fire 
« years from the date of that bill the ſum of 500 l Aerling, Whick Pp = 5 1 = 
u he lent me to purchaſe a "ſhare i in the Proprietorſhip of Le 6 125 1 A 
« Courier 4 U Furope; hereby declaring, that in caſe of my deccaſe h 1 LY 0 7 
« before the repayment of the ſaid ſum of 5ool, the faid Mee _ 
« De St. Morys ſhall remain * . of ' the aid ſhare, in 4. 4 _ 
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- This plai Sine upon nis return to 18 8 recelved the faid 3 note. == 
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|- A De Moligny; but was not ſatiaſſed with it; and 99 8 


difſented from n aby thing t to do with 1 Courier 4. 's Europ we 5 1 = 
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Y "The pati affidavit a ſlated, Fe the! * 7 „„ as 
and has no doubt, that the defendant De Calonne intends thortly | to. 5 5 1 
quit, and 16 preparing, and hath in "contemplation, to quit the - 
kingdom for ſome part of America; where the deponent under-. „ 
ſtands and believes, the brother of the defendant, « or the defendant ——— 
himſelf,” hath procured the grant of a conveyance to him or ons L208 
of them, or they have, or one of them bath, purchaſed: 8 „ 
land; and the deponent believes, that 1 in caſe the defendant ſhall” $ . „„ 1 | 
ſo quit this kingdom without paying or giving ſecurity for pay- 2 ED 
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The ada vit 1 hs W De Moligny 3 that of the r 
Phintif; and d proved applications to . defendant De Calonne. 55 VE VV 1 
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The e De Calonne by 1 8 . "that | ; a. 11204 3 2 TT 
one half of the property in the paper, called Le Courier de „ 
Europe. was to be ſold to Mr, Mencval for the. ſum of $90l.,, , 
upon condition, that he ſhould be the editor thereof; upon which „ 1 
the plaintiff's father repreſented to the defendant De Calonne, who, „ 
V the gran, 5 ES it would be * imprugent | in the, „„ 
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'Y 5 the defendatit was paid 200 J. A year, when he could Prelerre it | 
3 * by purchaſing one balf of the fai property for 500 J. Th, 
2 „  Jefendarit anſwered, that he was not worth one Farthing ; which 
L B th; the plaintiff's father well knew; upon Which the plathtiff's father 
1 achviſed him to borrow the 500“. The defendant anſwered, he 
1 8 f would not borrow $3 "becauſe he was conſcious, he ſhould Not be 
= ale to repay it: notwithſtanding, which the plaintiff” 8 father | 


1 7 1 e repeatedly inſiſted, that the defendant ought | to borrow. the fame; 
=: at laſt called upon him, and ſaid, he bad 2001. in money 
= a = proprietor of one half of the paper would: Accept the 
ä and a bill of exchange for Zool. upon Fetenſburgb, be 
= _ Mould de extremely happy in doing the defendant a. ſervice: not- 
% . Withſtanding Which the defendant tefuſed the offer; 3 alleging, that 
E  _ * he hould never be able to repay ſuch a ſum; and that the plainif', | 
1 5 . Wo father was not able to make A preſent. of it; 3 a8 heb d a family; g 
3 8 to which the plaintiff's, father replied, that, he had: a property of 
_ near 7008), in Ruſſia; which would be. more than ſuffieient to 
r until his and the defendant's s return to France; and that 
dae defendant ſhould pay the 5007, only id, France, and at the 
=_— ͤ 2 one year after the return of the, defendant to France; and, 
—_ in order to make the defendant 1 more eaſy, t the plaitif's father, at 
J of advancing the money, required no ſecurity for it or 
A acknowledgment from the defendant of his having received that | 
=  —- until twelve or fifteen months afterwards; when the Plaintiff's } 
= * previouſly to his ſetting. out upon the Quiberon expedition, 
„ requeſted, the defendant to give him ſome acknowledgment, that 
"CF - he had lent the defendant. ſuch ſum of, money; alleging as 2 
an for requiring it, chat the plaintiff had reproached him for 
E = 7 OD having lent the defendant ſuch. a ſum of. money without taking 
MB any proof of the loan. : Upon this application the defendant 
”  , * _ reminded the plaintiff's father, that the condition of the loan was, 
RE... ſhould be repaid in France only; and that therefore no 2_ : 
= 5 acknowledgment ought to be given by the defendant, which could _— 
= : in any degree make the d defendant reſponſible | in England; and _ 
3 tit tlie Plalntiff 8 father Well knew, it was impoſlible for the 
= defendant to repay the ſald ſum or any part thereof i in England; 
= to which repreſentation the plaigtff” s father aſſented; and being, 
ads the defendant verily believes, firmly perſuaded, that. both the 
3 defendant and himſelf” would be reſtored to their country. within 
+,” ew > 220 Up! "Propoſed, 10 fond eſe to * a - 1 
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to giveth e the dekendant ample time after his return to arrange his e 


«fairs, 'Bi efore ke could be called upon to diſcharge the 45 ſum ; * Ks I 
© which propoſal the defendant aſſented, in confidence that mn 9 8. _ 

plaintiff's s father would never attempt to call upon him for Pay» 5 ae! : 4 
ment 10 England, even if the event of their return. to Hanes ä 
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(which at that time they both thought very. probable) ſhould not 1 1 f 
take place; and therefore the defendant GAVE plaintiff”; 8 father an ; £ =_ 
cknowledgment in writing upon plain paper in the French 4 = 
•0„.„ — = 


« The en acknowledge. to owe Mawr De 85 "WO 7 
« the ſum of 500l. Sterling for money, which was lent me; and _ 
«4 which 1 promiſe; 16 pay him within five 1 11 "the: c 
4 * of 1 n wy uy c6ag 7 $2” 

925 ex e ff Loe Dr : Cuconn,” „„ 
4 « Dated, Londen row Tone 17952 JJ 
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embark upon the Qyiberon expedition, Baer to the defendant, LT 5 AH 
that he had already taken the neceſſary precaution in his will that 0 
in Lale of his death the plalntiff, ff His fon, would n never be able to e 
diſtreſs the defendant, Y 1 as he Had by bis wil conftitared : 
the ſum into. a perpetual annuity (and defendant fays, that by 
te laws of France the capital of ſuch annuity is payable only. OE. 
the option of the borrower). The plaintiff never demanded the 
Principal, except by t the bill, and except, that in the beginning © 
a Fanuary. the plaincif and his uncle, the defengant De Moligny, x D BE 
propofed, th that the defendant's $ brother Mr. De Calonne ſhould engage B 


to repay t the faid ſum 1 in A courſe of years, .or ſecure to him ſome FE, +8 y A 

R lands in Prince Edward 5 Hand (a);; and ſo far from demanding _ = 

F payment! the plaintiff by the. means of the defendant De Melia 

| requeſted the defendant De Calonne i in July laſt to renew his note 

of hand, in order to have the clauſe inſerted. i in it, that in "caſe of 5 * 
dhe Hefen ger 8 geath the property of Le Courier de Euroße ſhould ; 


note in the bill men 
| tioned was given z the form. of which note Was produced; to his 
= defendant by the other defendant ; - who oed him, that the 5 2 2 

. reafon for xequiring, bim to renew his note of hand: wad: der... 
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belong to the plaintiff; and thereupon ih 
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= Le Courier de PF Europe, inſerted. therein; and the defendan, 
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: Caſes in Chancery, : 
to 388 the. clauſe reſpecting bis intereſt in . en „ 


De Moligny, when he preſented to this defendant the ſtampt 
to write the ſaid note upon, informed him, that ſuch ſtamp w 
neceſſary, f in order to render the ſaid clauſe valid and "Ih and 
that he received ſach ſtamp from the plaintiff's wife for. that pur. 


Bo « poſe, - 7 *Tn January laſt defendant offered the Plaintiff all, that he 
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| < The: true . 0 proper tranſlation of which words is wa, a To 
in the bill, but as follows; CV 


1 def that the Abbe De Calne vial 1 to my | 


was poſſeſſed of: namely his property in the ſaid papef, pur. 


chaſed with the ſaid oo lj and the plaintiff took the deed, which 
5 aſſigned the property therein to the defendant; - and kept it from 
' that time; and did not return it it unt t * . * in which 


the defeadant was * „% If | , 

* 2 *2 « a7 15 8 50 bi 
„ . 1 5 5 . N 16 00h, 5 
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The a 3 that: 1 e died at OY time in . 


bill mentioned ; having made his will! in the French language, i in' 
| His. on hand writing. of ſuch e as in the bill is. el. 
| containing the following, clans 077 wa Cube wes) [1 N 3 


6 Ft defire. gue 7 Abbe De Clone, ea. 
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<li kth! N as 6 e | decidedly p 8 FL the 
teſtator did not conſider the defendant as liable to pay the faig ſum” 


| of $004. in the manner and under the circumſtances, as it is now 
7 demanded; 'but that he meant to exempt the defendant from pay» 
| ing the capital, if he ſhould be unable fo to do, and to conſtitute 
2 perpetual auntity according to the laws of France; ; in which 

_ country alone, and according to the laws of which country, the 
plaintiff's father intended that the defendant ſhould be anſwer- 
able; and che defendant refers to the will; the whole of which 


will from the- clauſe contained in it referred to deen ave, the 
| defendant ſubmits, could be ores 2 65 in 8 5 
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ad; Who, as the defendant is informed and believes, in a 
letter to his wife required her to demand a freſh note of hand 


from the defendant ; in Which the defendant ſhould declare, that 
the 5001. Had been lent for the purpoſe of purchaſing Le Courier 
de Europe ; and the defendant' believes, the ſtamped paper, upon 

Iich ine note was written, was given to the other defendamt 


by the wife of the plaintiff. In January laſt the plaintiff Well 
knew the defendant's intention to leave this country for che pur- 
| poſe of eſtabliſhing a Colony i in P 
plaintiff atid his wife ſiguified a deſite of accompanying the de- 
fendant; whoſe preſence was conſidered as neceſſary to render the 
eſtabliſhment . of the Colony ſucceſsful ; and upon the ſucceſs of 
which alone are founded all hopes of 1 maintaining a and providing | 
for the defendant and his relations 3 who were plundered « of N 
their property by the revolutionary government. in France. The 
| defendant has no property whatſoever, or any thing i 4 
upon, except” the ſum of 4/7. 105. per month; for Which he is 
indebted to the generoſity of the Engli iſh government, (being g the 
allowance granted to fuch of the emigrants, WO were members 
of the Parliaments of F Tance); and alſo except his ſhare in. the 
paper, called. Le Co urier de P Europe ; "which be is beady and - 
willing to aff igu to the plaintiff, 2s 4 ſecurity for the $090k. ad- 
we to the defendant by the plaintiff” 's e N 
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- The defend t ubmits, that, inaſmuch as 5 faid fur ad 


and which place of payment and time of recovery of the faid debt 


writ of Ne. exeat 5 from leaving tine kin 1 1 
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nce. Edward's Wand; and the 1 


the defendant did not mean to relinquiſh. at the time he gave the . 
ſaid note or undertaking to the plaintiff's. father (which the plain- 47 20 
tiff g father well knew); or at the time he gave the faid laſt men- 
tioned note or undertaking, originally given and renewed by the 
defendant, che ſaid" ftim is not payable until the roth day of June e 
1800, and the defendant ought r not to be prohibited "yl his be: 405 . 
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is by che expreſs ſtipulations between the parties at the time of 
the loan to be repaid to the plaintiff 's father, and was demandable = 
by him, in France only, in the event of the defendant's return to 
| France, and. to the recovery and payment of which in France 
both the plaintiff's father and the defendant at chat time looked, 


3 appeared that the note given in July . was not upon he . 9 ; 
prope ſtamp. The ande vits 25 the plaintiff = that the 
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= a debt z! and if 8 affidavit 1s not poſiti Ire, | the defendan gr. cannot be 


+ & MEI 


—_ * . 1 $636 7 7 * , 
y . A ; n % * * % a , : f 


"430 0 * 5 * * & 83 & £YN.% LED I * * * I's &.- N ; 2 * 7 A. 4 
r 0 . : : bs * 121 wy ; 4 : He 1 * 1 33 + e g 8 8 r * TN a : 
Y Ws : * S% 7-4 8 | ; *. + $4 25 \ * 1 N f 4 „ 8 8 fs 
4 8 3 . , : 3 $ 45 oo, * 4 * of 4 : Y * * on 0a 4 : v F 


Sport r Care oF 7 Ei bh : 


rt of the motion—If 
tranſaQtion 9 10 that 


"nd E — 
. * > 4 


B 3 FA 
1 IJ X £ | AF 7 
. » . ? \ . 8 


. 3 


3B * mY =] in the babes, ip whic h 2 would 14 1 * 1 * pro- 


© If chat is done, be will not be entitled 


dard wi ehe aeg go dene en ge, it thee 


* Si 8 . SF LINES : ; * 
$7 = REO 5 =; „„ 
„ 5 OG * 5 
0 FE Ve- * 5 . 4 * 7 1 * wh 


3 50 


AR, daxit i iu 8 


3 which is ſingular; for there i is Poo ſor a creditor or legatce 
=—_ to come for the writ, unleſs the executor is in colluſion, and will 
=_ - nat act. The executor . porting the caſe by his affidavit makes 
BY So it elo de e; for if he can ſue at law, the juriſdiction not be 
—_  - 3 + transferred from the law to this Court. 
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4 11 caſe before Lord Thurlow of. a. bond payable. at A day, that was 


=o : The creditor prolonged the time by taking another bond, 
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gat he moont to leave the bey . the day. La Miao | 2 L798. 4 | 
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| e is chere in" elt tte to ſatisfy the Court, that chi 1 5 =—_ 
da l. due now? They prove, that according tothe oviglnd © 7 
ata note "was intended to be given to make the —_ .. = 
payable at the end of five. years If the note is out of the 1 
caſe, the parol comeact is, that it is payable” in the year 1806. 
The 1 dontract, if the note is out of * the 


A 


of the ee liberal Eu. is, chat this i valid written 
contract ſhill-be made valid by proper ſtamp, or chat a new con- r 
tract ſhall be executed the proper ſtamp. The dying dees. 
rations of the creditor, who put this gentleman in a ſituation 4&7 ͤͥͤq » 
great confidence,” muſt alſo be attended to; and the circumſtances = * = 
of the comntry, common to them both, and which they hope Z 

would again-be-fo. In the will it is diſtinetly pointed out, that 

the debtor hall pay the money, when he ſhall be able. The 
never granted this writ between two gentlemen under duch 
circumſtances, driven by the "—_ of things in their own country 1 
10 x temporary reſidence/in this; from which they may be re-. 
moped in a moment The are not domiciled here. Ailinſn wn. = 
Lenbrd(a)\was thought u hard caſe even between ſubjects of his 
Majeſty 5 OOH it is 1 Rnd, that Lord Nor n thought, 
this pro veen foreigners. In what 
_ way js FOO to 5 2 It muſt be very ſpecial; for 
your Lordſhip cannot avoid attending to the circumſtance, that tie 
defendant may be ordered out of the Kingdom at a moment's | „ - = 
-notice. © How" can be expect to get ſecurity ; his ſituation not 
depending on himſelf? Conſider alſo the circumſtances of this l 
loan, It was repeatedly refuſed : but the defendant at length _, —_ 
yielded to the intreaties of the plaintiff's father. He demand- 55 | 
ed no ſecurity, until” he was ſeiting out upon the expedition to „ 
Wiiberonz 'when he required | an acknowledgment ; ſuggeſting: as FE _, =— 
the reaſon the reproaches of bis ſon, The engagement was to on _.—- 
the money within five years from the date, or ſooner, if j in his wp — 3 
Power; ahd the creditor ſaid, in order that his ſon. might N 1 2 
Uſtreſs the. Cefendant, he had by his will conllituted the debt r 
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$7 n antiuity ; in e of which 57 the . af 


France the capital is payable only at the option of che debtor, K 
to the difference ſtated upon the terms of the will, we have g 
the certificate of French lawyers upon the effect of that a 
Conſider alſo the conduct of the plaintiff. - The defendant 
ak that-after his death his property in the paper 'howg 


1 belong to the plaintiſf; and actually delivered to him the 
_ deed: of aſſignment; which was kept by the plaintiff, and not 
returned until the moment of the arreſt. The plaintiff in Januar) 
luaſt knew the defendant's purpoſe of going to eſtabliſh a colony, 
Even upon the affidavits in ſupport of the writ it has 1 impro- 
Vidently iſſued. Conſidering this as; bene e, demand, it is im- 
poſſible, that the writ can iſſue; and the prope 
: granted, when the debt is -not- payable, is ae Tbe ob- 
ject of the defendant in quitting the country is not to evade the 
payment, which is the fou 
obtain thoſe funds, which may enable bim in future to pay it 
Wbat is the equity of the plaiatiff, deſerting his legal-remedy ? 
8 It is of great impor | | 
Well carried on. The teſtator feeling · the conſequence; that the 
defendant ſhould remain editor, forces this money upon him. 
Both look to-France, as the place, where the money was to be 


dundation of the writ, but merely to 


ance to the emi 


„ that this paper ſhall be 


repaid; which is evident from the clauſe in the will converting 


us _ 3atot 8 a eee E270 Ape hy "other ; | 


eon | 10 ag to wa lated Jaſt — 8 
As to ihe Sper this aſs does not differ from Talleyrand v. 


lan er (a); in which: caſe the wad being upon the laws of 


E it. Ape ht let was alive, and Bed mores 
an ations: an Gi muſt have: been 1 - 
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A. Gra ane, Ur. Fobuſan, * Mr. Wathen jo 4 1 if — _ 
The doubt ſuggeſted, whether this Court ought to interſere be- 


' tween ſuch perſons, will apply equally to any juriſdiction in any 
of the courts of juſtice upon civil ſuits between ſuch, perſons. 


This is not, as in Talleyrand v. Boulanger, a debt contracted in 
France. The tranſaction took place i in this country. It is ſingu- 
lar, if they looked to France as the particular place for repayment, 
- thatt the A n twice batl an en of eons # 
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* 575 ; . paper, * was. 8 little _ 5 10 = a bw | 


valuable emplayment, vis, 00 l. fer annum; which the, defendant = 

got by dhe; editorſhip. To ay a foundation for this, writ it ig ht 

| uereſſary +406 Hate: in the; af da it, hat the defendant leaves he * | ”. = 

. country in order. to evade payment of the debt; it is ſufficient o ..  — 
tate, that he intends to leave the Manner, bye that the,conſ 2, | 

quence: will As thas: the: debt wi Lbe loſt... Wy ip 
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a jo lt there. is no remedy i in thiva court „ but the executor EE 
- ought. to ſue, The executor could maintain no ſuit at law firſt, = 
becauſe, the. defendant De.Calapne, is £0-executor; and may prore. i 
th willy though he bas ast yet ſecondly, becauſe there. is s oY 
legal inſtrument, 
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hich can be produced at law. It is ſaid to be x 
a ſufficient anſwer : to this application, hat the defendant i 18 willing 5 INT | 5 ; 7 if 
40 "_ all, that in equity ought to be required, via. a legal inſtru £2 2 5 

ente but there is nothing in this caſe at preſent but a loan of 
moni A condition is implied, that the inſtrume = 
 frument upon which the creditor can proceed, when it becomes 1 
Mp TT ne. J 
dug as being only a legatee;.2-creditor cannot due in-his On Ml 
name (a): but a ſpecific legatee of a debt may come here for the = 


purpoſe of having his legacy ſecured, and may ſue both the 1 5 ? ; 9 i 
ename, and the debtor. In a; te. 0 at 813 Rolls a rale = 


2 executor "1 ory it as, deere to by ach into court, + ad Ta ” 4 4 | 
| There 1 is no allegation in this caſe, that. the money is wanted to 9 1 1 | 
pay debts; and therefore there is the leſs en that the fait „ . = 
A be: brought by the executor himſelf... | 1 


1 ? WEL: 4 * . * 8 * 4 js 4 "Th . > bs ' A 9 8 : 
# * 's #+ * 2 


ke al We to wank upon the mill is lets, „ = 
* founded in miſtake; which will appear, if the whole clauſe is = 
attended to. If it ſtood merely upon. the introductory words, the 
expreſſion is applicable , to the dividends upon the public funds, 1 q j 
and may be applicable - to an annuity. But the following words Eo '" 


Ss YY-4 1 5 


| put it out of doubt. Tf the purpoſe was to create an annuity, dhe r 
intereſt of che money was not. a fair payment with reference 9ͤ % 
{ſuch a capital. | All, that Was meant, therefore was, that the „ = 


defendant ſhould Pay! the intereſt, until be thould. be able to 0 Pay ; 
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"= a er Aba eee to „ et bases of the 
I 5 probate 3 to which only the Court enn attend. It is dear, the 
5 . 1 1 did not” mean to releaſe or "refinquilk the debt. The | 
BF 5 e defendant is not ready to fulfil the will, even decording to his own 
_ Ha ”*  confttadtion, by ſecuring the intereſt. © By leaving the country he 
* 4 1 8 about to eee every chance of payment. He exerciſe, 
—_ - an election. He has an annuity of 200 L. as editor of this paper; 
Ea he has' geen of ſuch importance in this new adventure, that 
N thinks it for his benefit to give up that advantageous ſituation, 
. Is” i 160" much te expect, that * Oar” "of theſe reſources he ſhould 
ä on for this creditor? He contends that the | 
=. ather vas wing to take payment at a future 
nme, hall net ſue no; t this is the only time at which he 
eu ſue To fatisfy an exiting” the debtor 1 
| of Paper; which —— at long after his departure 
EY + Lordthis elt ther vefiſe hir apphesdon upon the 05 


5 chat tho” plaintif has 's ns ſent _ demand, or _; that he 
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dae 5 er, where 955 —— 

= Aae has given bail, and is ſent out of the kingdom, the 
7 the bail are a ways Were e or oy 'of the e Count.” pay _ 
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5 ail departure from this country, your Lordfhip win not act upon 
whe ſuggeſtion of ' what is poffible in fact, chough morally ſpeak- 
ing, highly improbable,” when that ſuggeſtion contradiQs the whole 
tenor" of the defendant's conduct. No man ever gave a more 
— | honourable account ; and his flatement of the original tranſaction 
is confirmed by the production of the cancelled note, and by the 
evidence of the other executor ; who certainly is not adyerſe to 

che plaintiff There is no doubt therefore, that note was s taken by - 


 teftator, nd contained the terms Fn the contract. 
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10 Abende 1 Ware e produced of granting this writ as 
- oath foreigners reſiding in this country for a temporary pur- 
| poſe; and Lord Nortbington's opinion was againſt ſuch an ex- 
© _ of it. As to the caſe of bail, where there is a contract, of 
_ which the plaintiff finding kimfelf in this country may avail him- 
a che is. muſt 8 upon chat: but lo. 0 with . to this 
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— 1 A lien 8 t v 
| Majeſty" gown ſubjects from W imo gn cee 10 1 
| (he detriment Er the Kate, founded on his Majeſty's right to 
bold aa man ia the country; whoſe preſence in the country 2D 
„ necellary for State purpoſes? The writ 1s ſometimes ap- 
glied to civil rights: but is your Lordſhip: to apply it under 
theſe; cireamſtatices 0 perſon, who ould have no confidera= = 
tion of this remedy ? * All theſe gentlemen are involved in the 
conſequences « of the ſevereſt 3 that ever the providence of 
God- infliEted upon mankind. Vader no other circumſtances 
| couls this prerogative writ be applied with more injuſtice to the - 
caſe of foreigners ſuing each other; the defendant without means 1 
of  ſubliſtence,- except, as he ſtates, what he derives from the 955 5 7 > 8 © | 
| generolity of this country, warding off a. demand, which ought nt 
to be yet 88 WES debt contrafted upon the prefling _ 
| , Upon the moſt honorab le ſenſations; the offer re- 
fuſed: to the utmoſt, and: accepted originally upon terms mich 
more beneficial to the debtor than thoſe expreſſed in the note; hk. 
time being indefinite upon the firſt contract; and the definite 
| in the ſecond, attending to the hopes and expectations of 
the. parties; proves, it had a reference to France. Tour Lordſhip - 
is required for the firſt time to extend'this prerogative writ to di- 
able this defendant from ever obtaining the means of Oe ., — 
- this debt; and to continue him in che diſtreſs, in which he is in- he —_ 
volved, becauſe the plaintiff ſpeculates, that, if he is permitted to 1 


go and acquire the means of paying it, he will depart from t „ 0 I | Hy | | 
honorable conduct he has hitherto preſerv ed. The eircumſtance Kg 4 


of arreſting the defendant was harſh ; the plaintiff having 5 
| _ in his poſſeſſion ever ſince Fanwary, and not returning 1 
it until the moment of the arreſt. Upon the acceptance of that 1 7 + bo 4 
alignment I am entitled to ſay, the defendant's account: of the „„ - 
original tranſaction is perfectly accurate. Look to the will of the 
-teflator, The defendant has a right to all the terins impoſed b ß 
the will wirh regard to this ſum of Joo, The writ unqueſtion- 
oy if it e to: OW: . 0 : marked 1 with: othing but the 
menen due. eee e „%% ᷑ -V-v © 7 ny 


8 8 e ee tho' time 1 . was » pal „ 
as the executor upon the mutuatus had got a judgment for $904; . 
- and 4 bill was filed in this court ſerting forth the will, even with 
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== Wn The ſon muſt take the 0 0 as it ig Swen. The direction of 


. 5 52 tereſt, until he is able to pay the principal. A es eren 


23 1 hold to bail {a):; Tbat is a Proceſs the party has a. right to take 
x right to hold Ab his NPR: affidavit without PT. en * BE Cour, 


$ A upon his own the. affidayit could be ex 2 nl ed. by, the Court, if i it 18 ſim 
affidavit: iy 


IRS... alfdavit u. the debt, and there are no circumltances,. the Court! is 


5 I * under great difficulty, and. mould create. great- embarraſſment, if 
T | Which the they were to hear eircumſt 


3 an explan- 


den. of the circumſtances. by .an; affidavit by. the defendant the Court has 
2 3 ny the & acted, and upon n ibe circumſtances bas diſcharged the bail; that 
Ale, ie, has directed common bailito be Flsd., Iknow, this bas been 


5 5 3 1 | done in practice; particularly between foreigners and upon foreign 


„ itſelf to. abuſe. 
— -abuſe of the 
* nature: but one partieularly I remember between Frencbmer, 


MF ry to many tranſactions in England. One of them coming over to this 
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Seng the ſon vin an expreſs ARG: ol 


Cas * 2 T ry wa . | „ > FX 27 
Pa 12 12 +3 bY 34 Na 2 FE 224 ene 7 {T3 1 15 16-25 v5 


> The application 5 the writ of e ge 3 upon » 4 
ground þ erfectiy different from an affiqavit i Ma £0urt of law te 


Maw has a 


the deſenda- Where. it is a queſtion, as it oſten has been a queſtion, how far the 


ant to bail 


have been 


ances to diſcharge dhe bail; though un- 


court of law 


has permitted queſtionably ther, 8 have been caſes, where upon the: explanation 


tween foreign- xranſaQons,; 3 becauſe the facility of arreſſing in England holds out 


ers and upon 


foreign tranſ- the opportunity of an abuſe of the Proceſs of the Court, liable i in 
There have been more caſes than one of this 


where an 


=" 


irk, but having each of them 


ared; has es ref ent gener | 
en com- both parti ids gene ally at Dun 


95 country, the other ſtepped over, made an aſſidavit of debt, and 
mien went back to Dunkirk... Upon an application to the Court 
. © he circumſtances of the caſe turned aut to be theſe: There had 
—_— between the plaintiff and defendant a ſuit at Dunkirk. Ja 
1 courſe of that ſuit. the plaintiff. in this kingdom had received 
. zudgment againſt him. From that Judgment he appealed to the 
ſiuůẽperior tribunal; and pending that appeal Anftituted by himſelf 
Aa cggainſt the judgment of the Court, which determined, that there | 
Was mo:debt due to him, be thought, proper 40 avail bhimſelf of 
1 ; the proceſs of this country to arreſt the other party.. It may be 
; _ calily ſuppoſed, the defendant was A Lt upon common ball. 
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Coutt + gall beyond the limits of the common Us; 400 hne 
ts remedy certainly in it's origin not diftinQly applicable to pti- 
rate tranſaQions between ſubject and lübject. It is very delicate 
to interfere 'as apainſt- foreigners, whoſe occaſions or misfortunes - 
"have brought them here, by an application of this writ- to them. 
It would be a neceſſary term, that it ſhall be imply 4 eaſe of = 
equity, affording no ground to ſue at lar. it ie a ſimple dl! 2 
clear, definite, demand in equity, there is ſeldom much opportt= | . 
unity given for explanation of the caſe upon the part of the de- 
fendant: but if it is complicated, if from the ſtatement of eircum: 1 
ſtances the general refult is, that an equity Ariſes, the obvious 5 77 0 5 1 | 
juſtice" is, that the other party ſhould have an opportunity of ſtat- 1 
ing the circumſtances, that may be ſo combined as to 2 175 an 1 = 
equity ; ; . it does not it dbrloully. ariſe, A 
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we a this application, fir, the da e comes 1 be = m_ 
IS oſt unfavourable. circumſtances, that it. is almoſt poſſible for a _—_ 
| partyto bring forward i in a court of juſtice. | It is clear in the pro- 1 
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wle be.is creditor by founding kürte upon, te wilt, He WY 
is acting in direct contradiction to the whole tenor and putport of 1 
the will, in which there is any mentien of the defendant, or any 1 
reference to the tranſaQion with him. The repreſentation of his 1 = 
caſe, covets the circumſtances by the manner, in which it is flated ⁰ 
upon his affidavit. If it ſtood upon the original engagement, f 1 
which there is the fulleſt evidence, the recital of that engagewent 1 2 if 
in che note · laſt taken, upon the 15th of July 1798, it is perfectly | | = 
_—- loan Was a. loan, that was not to be repaid before the 
nent hear, I. conecive, it äs very clear, the Court will not inter- 
po to grant the writ of ue axcat Regno, where there is no debt 
dable from the party. The original terms of the loan are 
finer eſtabliſhed 105 was amd * the will. 4 i Ain non 
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| Thien if it b kunde upon this Good nm the a en WS 
| d was made by the co executor, ſtanding in the ſame 
| degree of relation to the parties that he did. The purport is a r- 
= newal of the former note. It recites the loan made for the pur- tes ak 
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SP hen the affidavit+ia compared avi his, 
S —_—_, = appears, 99 bave here done as a family tranſaction. The note 
ä Was given. in the preſence of the Plaintiff, 8. Wife. The ſtamp way 
38. produced by the Wife. \The note was. taken by the. other £Xecu- 
5 tor. The plaintiff arrived; in. this country again in December. In 
January be took, the, aflignment of .the. ſhare in Le Couricr 4, 
645 Europe . and.he kept it, until be thought fit to Proceed i In this 


. b hy i buſineſs. The object of giving ibis note Was to give hold over 
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Admiral.” Machride,- was... conveyed to Prefteood | Hori eee 
zunt of Miſs. Machride, and William Ely Cook, and their heirs, to v. 
the uſe, after the marriage and ſubject to the ſaid eſtate for life, of 5 "Is we. 1 4 

Mr. Lale, for life, without impeachment of waſte; remainder to. 

is Lol, fon life, without impeachment. of Waſte; remainder tos 
the uſe of the.children of the marriage, as tenants in common, with . 


rewaingers; wy reverſion to the right heirs of Mrs. Lale. 
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wy the me 8 certain ſtock and hands, to whi TRE: zt : 
1 that Miſs Macbride Was. entitled, to the amount of / 3,000; 65 ; 
were agreed | to be transferred to the ſame. truſtees, in truſt aſter the 
marriage to permit Mr. Lake. to receive. che intereſt and dividends 5 
for his life ; and after his deceaſe to permit Mrs. Lale to receive Fr). 'L 
the intereſt and dividends for her life; and after the deceaſe of 
the ſurvivor 1 in truſt for the children of the marriage equally, and ; 
their children, if any ſhould be then dead leaving iſſue, were to 
take their parents' ſhare equally ;, and if there ſhould. be but _ 
child, in truſt for that one; and if there ſhould. be no child, or 
iſſue of "any chils, then. t in ruſt for. the 1 ee Mr. 
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made aller the” marriage, the truſtees ſold. the. real eſtate men- 
blech inn the ſettlement for the ſum. of 6000 L.; of Which Fa 
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1 300 J. Was the purchaſe-money of t the life eſtate of Admiral Mar- 
= "The faid ſum of. 6000 . was. under a power in the nw” 
ment ſecured by mortgage upon the truſts declared by che ſettle 


ment as to the flock and bonds int mee . 
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5 of June. 1797, reciting, that the 
__ in the mattinge 4 that Mrs. Lale was entitled to 
Tock and bonds to the amount of 1 | 3,000 17 was erronequs; and 
that ſhe was entitled only, excluſive of the real eftate, to the ſum _ 
of 7693 I, ber ſhare of the money ariſen; by. ſale of the estate 
of her moter, the interef Whereof was payable. to. Admiral Mac- 
Wide for life, and which fum of 76930. had been received by hib; 


Teciting u that the ſum of 356 500l. five ber cent Bank anmuities, TIN 
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199. : a beer bor per cent. Bank: auntities, part of n laid 7 of 
__ Oe 7693 l., had been transferred to Pre evo De Lambert and Wi. 
2 Jam Ely Cook; and that the fo of 2157, other part thereof, "had 
3 2 > 5. been laid out in the purchaſe of t 3 8 74 Bank annuities 1 in 
4 . their names, amd that Admiral Matbride in conſideration, that he 
dad made no proviſion for 30930, the refidue- thttecr and of 
4 1 . 0 natural love and affection for. his" daughter, had agreed to Sire up 
= the ſum of 1 500 U., tor which he Was entitled, as his ſhare of the 

ſum of + 60007, due upon mortgage, and that be had ſecured the 
1 um of 159; 1, the reſidue of the faid fum "of 76931. by his bond 
e οοẽDe Lambert and Willia tam E Cook.; and 
0 farther reciting, that for effeQuating in part the agreement en 
«the parties Lambert Fochicr De Lambert and Preflevood, his wife, 
__ _  and\Admiral Macbride,'tad by indentures, executed the day before 
Is + ſtithe date hereof, with the approbation of Lake and his wife and 
. . _— Ely Cook affigned: to George Cook, his executors and ad- 
migiſtrators, the principal ſum of 6000 J. ſecured by. mortgage, 3 
= all- intereſt due and to gro due thereon ; in truſt forthwith 
6: aſſign the ſame unto Preftewood' De Lambert and Wi Ham AE 
bol, their executors, adminiſtrators, and aſſigns ; it was witneſſed, 
that George Cvol by the directions of Admiral Macbride and Mr. 
and Mrs. Lake did aſſign the ſaid ſum of 6000/7. and the ſecurities 
For the ſame to Preftwood De Lambert and William Eh. Cook, heir 
-executors, 'adminiſtrators, and aſſigns, upon the truſts declared by t 
= marriage ſettlement of Mr. and Mrs. Lale concerning the 
ſtocks and bonds therein mentioned; and it was declared, that 
the receipt of the ſaid” Preſiwood De Lambert and Wi liam Eh 
=_ eee ſhould be a ſufficient diſcharge for the faid ſums of 6oool, 
3 1 aud 15936; and that the ſaid Bank annuities and the ſums of 
= ; 6000 J. and 15934. were reſpectively transferred, 9 al- 
a and ſecured, and'that they, the ſaid Prefizoood De Lan- 
bert, (the ſaid Lambert Fochier De Lambert, her huſband, thereby 
_ conſenting. and agreeing thereto) and William Ely Cook, the-ſur- 
vivor of them, and the executors, adminiſtrators, and aſſigns, of | 

| fluch ſurvivor, ſhould ſtand poſſeſſed thereof, „ upan the ruft E the 
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return to France, or go to ſome place out of England, as ſoon as 
re can with ſafety and convenience, and to take his wife with him. 
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ent may be diſcharged f from being A. truſtee ; and that a | 
| crultes may be appointed; 8 — * Fe 5 1 "© EA N tb . : 
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tary Order of St. Low ; £ that he was employed as inſpeQor-general . 
at Lyons, when. the army, there. Was diſperſed and maſlacred ; 3 and 


ee 


[2 
On! 5 AS # r Y 
£ : 6 Fg 
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tachment to the king he was obliged to fly; and that he is married 3 
and permanently. ſettled in this country... He denied, that he wy 1 
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gland hy and has lately taken a houſe at Carmarthen upon-a leaſe for. - 
ninety=nine, years; and has laid out a. conſiderable ſum of mo 
Y render 1 u convenient. for hi Ng: 
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Court, that they are entitled io charge 8 commiſſion upon the 


aforeſaid ſum of 14,1 897. 117. 4d., and theſe defendants having 


| Butcher, 
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- The defendants firther edited, that Cay ad; . a in 
- or about the year: 1789 and 1790 remit part of the effects of the teſ⸗ 
tator to Feremiah Blakeman ;. and that the ſame did amount to the 
ſum of 4,3490. 133. 44. in bills from India at different dates and 
times of payment. 5 They ſtated, that, Jobn Blakeman baving 
remind to theſe defendants the ſaid Cantan bill upon the 2 
 Tadia Company for 2, 56. 16s, 84, which. ſum was part of the 


received the amount of ſuch bill in or abòut the month. of 


= 1788, they thereout' paid to James Blakeman 2421. 16s, 
Sed ared due to him from the teſtator; and they in- 
veſted the ſum of 1,922 l. 15. 3d. in the ae of-2,5501. 
2 per cent, Conſolidated Bank Annuities; ; whereby the balance 
remaining in thelf hands in reſpect of ſuch foth of an 701 165. 3d. 
was 117. 18s. 94. They tay, the teſtator was indebted to 


3 Blakeman | in 1 1 5. N 4. "The defendant Smith en, 


= Ho W kal and jolt and = Sikhs to b l Pant of the 
die Rock being ſold for the 3 of i it "and 25 certain charges; 
Which theſe defendants had incurred as 8. They ſay, that 
the mother of the teſtator having died, theſe Geenen did divide | 
and apply the reminder of the ſaid 45 50% Bank Annvities, as 
directed by the will; and placed 375 1 thereof to the account of 
 the/: plaintiff,” and 375 4. to the account -of Eleanor Butcher ; 


and for this defendant" Led Blakeman' did fell out the 
ue ſum of 375. 3 per cent. They fay, the ſaid two ſeveral 
_ oa! of '375 l. are part PAY FIT ſum ſtanding in the joint 
Amex oe theſe defendants in truſt for Han nab Hovey and Eleanor 
They admit, that they received on account of the intereſt 
and dividends upon the 2,5 gol. Bank Annuities 387. 558.3 which | 


-_ en hate four Brut s ora have uly rd 885 to ane re. 
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a 1 T be teflutor ee ankles) ents 1786 de o 
ele defendants certain Bengal bills for divers ſums, amounting to 
12,0124, 14. 8d, part of the. ſaid ſum of 14,189 177. 4d. 
_ and} . 7 | _ 8 1 22285 the ſaid 
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een dee Rimes, , WY 
ith," and this defendant Richard Smith believes it to be true, that 1 3 
Jeremiah. Blakeman did about the 24th of Noweniber' 1788 deliver „„ = 
fix of the ſaid bills, amounting to 3000 f., to Jun Blakeman,. m. 


.ͤ being onefourth'of 12,0124. 124:8d5' i 
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nd the defendant: Feremiab-Blokeman did appropriate ſix 6 other; of | 
the ſaid bills, amounting to 39904..to his owh uſe;'and: Jer 10 x | 
Blokeman did receive'the amount of the remaining bills, and alſo 
ſeveral ſums of money remitted: by Grockatt and Forbes," aud 4 
| veſted the ſame, as ſet forth in the fehedufe, The admit, t 


. Crokatt and Forbes did remit to cheſe defendants ſeveral ſums of ; fo 
money 5 A and: that __ oiety 
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or half part thereof belonged to, 2 


he dividends and 
intereſt of one fourth ah the ref ue ſo laid out and inveſted in'the = 
names of theſe defendants. VV + 5 e 5 3 ar hag . 
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The Jefendants deny, that e ae Weener. wild hol 9 - 
1 -or belief of the other, have employed the money fortheir | 1 
own benefit ; except, as: Feremiab Blaleman was entitled as a cre- 
ditor and as one of the reſiduary legatees: on the contrary the de- 
fendants>ſay; the teſtator's -perſonal; eſtate has been regularly 
divided,” and the ſhares of Hannab Houey and of Eleanor Butcher 
laid out in 3 per cent. Cohſolidated or Reduced Anauities, ſhortly 
aſter ihhe ſame came to the hands of theſe defendants or of either of 
theta pave" and encept a Calall: part Wye Oe in their 
hands. They ſay, they have regularly paid Hovey her 
ſhare ofthe intereſt of che reſidue, ſo ute efen 1 
and alle her ſliare of the intereſt of all other ſums of money „ 
ceived: by theſe defendants or either of them; and they have now 
in their hands the ſum of 820 l. 97. or heteeVoots; belonging W 
the- plaintiff Haunab Hovey and the defendant Eleanor Butcher, 
beſides the ſum of 127. 47. 54:, being a moiety of the: ſaid balance | Bt 
of 244. 85. 10d., making together 532 J. 135: Sa.; out of which : 
they claim to be allowed the ſum of 179 J. ys. 3d., the amount of 
commiſſion aceruing to them at the rate of 2þ per ce. upon the 
ſum. of Jogql. 184. 8g, mg the BOND of 1 ob © * 
* l 117%. * VVV 
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God's in lee nd: more: l pecially oy . | at 
" defendant Richard Smith ia not compenſated for his trouble A ' che fa 
"- ab by the Wäll. re ſubmit, that they ought not to be che bel 
to inyeſt the aforeſaid balance of 520. gen, due 0 8 
y and Elcancr Butther, or the _ . x i, „, 
A... «balance. of the reſidue, until tbe 5h Andes upo 
=. . James Blalemam in his lifetime to the ſum of - 272. 35. ©" 
= due 0 lim from the teſtator, is determined. They' ſay, there ; ig 
5 „„ in the joint names of theſe defendants the ſum of 
3. Per rent. Conſolidated. Annuities, and the ſun 
the 3. ber e eee, Amte, in truſt far 
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ne 3 it was keferred 
e accounts $ Waka inquiry was directed, 
5 | r any thing aud what: was due to the defendants Feremiah 
Rs 18 | Blokeman and Richard. Smith\ for commiſſion upon inoney re- 
= . eee by them as agents for the teſtator in his l ez at av bat times 
the monies remitted by tho teſtator in his: life aud gf Ne executors 
8 ian Jadix ſinoe his death to the defandants B 2 ame 

heir bandes and how che faine, had bean, applied and diſpoſed 


5 that the 475⁰ο. +. © peat -Confolidated 
„and the 5209//-Reduced Annuities, admitted 
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2 © » Gefendants one moiety of the intereſt and dividends was ordered 
5 . t be: ION to Hannah Hoey, and the other to Eleanor. Butcher, 
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hands 3 in May 1787, and became payable about May 1788; 'when 


che tete death: his death happening in the Faft ſudies in 
1787 The faid -defendauts' did either as attorneys or executors | 
pay ont. of that money to James Blateman 2421. 167. 8d. in ow. 
ſrance of the directions of the teſtator; and inveſted. 1922 L 16 
34. other part thereof, in'2550/. Conſolidated Bank Annuities 
z ber ente; by which payments there is a' balance due from the 
ellate of the defendant Bloleman and from Smilb a 11 ble 18% 4 
The faid defendants received for one half year's dividends of the 
ſaid 25500, due on the 5th of Fuly 1788, 1 0 which was | 
ided into; four: parts; and the ſum of 91. 11 8% a- piece was 
paid to Famer Blaleman, Ebeabeth Butcher, and" Hannih Hovey; = 
and the ſame ſum was retained by the defendant Blateman. Soon 2 
ifterwards 1 Fool. Part of the laid 2 $ 5ol. Bank Annuities, was | 
diſpoſed” of, vis. 3757. transferred to Janet Blakeman, and. be 
ſame to the defendatit Feremiah Bl lakeman, as bi orig legatees 5 : 
and 7 Sol. reſerved for Hannah "Hovey | and Eleanor. Butcher | 
— andthair <hildren. 6 "The remaining 1 0501. Bank Annuities were 
fold by the {aid executors for 1770. 167. 94% of which 7647. 6. 
84. was. thus Gipoſed of, 77% 77 17.9 FA Was retained by 
the defendant Blaleman as a debt due to bim; and the U 
was applied for the Probate and other expences. The balance due. 
from the eſtate of the defendant Blakeman and from $ Smith w 
12h," 10 L. 14. making together with the laid 114. 186 "i 
the ſun of 241. 87. 10d; the balance remaining on account 5 


th digt teceipt of the {aid defendants Jeremiab Blakeman and 
8 Smith,” and now due from the ſaid defendants AS the 
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1 The Report kin Hel FI various Abr rem trances wah 

| made by the teſtator to the defendatit Bateman by bills at a * 
date upon the Court of Directors of the Ea Indi a Company 
dawn by the dt in favor of bimſelf and the defendant | 
Blalemon, "which did not come due until after the death f 
the teſtati 
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t 1 200. Hs Ati to. hes defending: Blaleman nl Smith, allo by 
1 3 hills in thein favour, amounting. together to 4394 J. 13, 4% 


2 2 Y - making wit the former ſum 16,362 J. 8 4. The defendant. Smith 


B det not indouſs OP: of the big an 4. 1 _ the a 


* 


5 a 
1 


ca to. Fo res e ee the! SY of * % 
—_ 1790, and toro Bengal bills for y oO. and . 19%, Gu, which 
= 1 came to the hands af Blaleman on the 24 hof March: £792; which 
1 8 _ are. the only bills indorſed by Smith either jointly with the de- 
| Fendun Sagas alone, One of he ſaid bills 10 remitted by 
41 are een e en And Smith for 


: e an James Sibhald, came 
XZ ber on * EM of 1790; who 


rec a acht; 


* 


4 OA * | 5 5 - f 

\ To 4 I ase 4A 1654.5 e \ Oh $15 
1 5 L Fo : ; : 

3 8 3 7 i a £4 5 

'% s _ 7 * d „ 11 2 9 14 811 s yt 9 | 


el Re eport a 0 ed, & : 1 — n 
N ; e ſaid bills between James Balena 
luarr legatees; and inveſted i in the 


| 3 5 9 . os tinſgf” and Salz 150 3 ber cent. Conſolidated "and Re- 


_— . $578 * 
of — 99 k L 1 * 
„ o . , ? 


al duced. Bank Annuities, in "truſt for "Hannah Hovey and lane 


f © Butcher. and their children, as the other reliduary legatecs, Various 
3 ſums on account. of their moicty ; whereby. the defendant . Blale- 
= man bas retained to himfelf, and paid to his brother, their Teſpec- 
=_— tive ſhares 1 in the faid. bills and money. received by bim; and the 


3 RS 1 (7 Af * 143 $1 "4+ KS 


EE money. invelted in trult” for Hannah Hovey and "Eleanor Butcher 


* 46h 3 
EST. of 1 1 


® ES. 0 And their children ſubſequent to the 29th. « of Lugut 2799 amounts 


ATC EF a o 1 


4 2 | 5 NR 76607. 3 5 Which is lefs, than, their moiety of the ſaid. bills 


1 


= the money received thereon by the ſum of 5204, 95:3; which 
. ſums now..xema ining due, 10 chem ; . vhick with the ſaid ſum 
=. 7 241. 8s. 104. amounts t 544 4.17.1.-104.; Which the Maſter 
= ; finds to be remaining due from the ſaid defendants, as ſet forth 
I BS; in their. anſwer; and by their anſwer. they unte! * po in 


3 7 their hangs, delonging to the cſtaor's J eſtate $294 8 
3 | 7 | of . 75 5 Fa. a * % 2 \ g 4 925 Fen 2 N 512 14 | To or. * WH ts hg. it. ag 3 „ 5 f a 
"The 1 9 — Rated the Bank Annuities 8 on . 


3 the, truſt for Hannab Haovey,, and Eleanor Butcher and their 

1 | children, 2s. fet, forth in the anſwer; and the Maſter found, that 
«© nothing was due. to the defendants Blakeman. and. Smith for com- 
wifion upon money. received, by them. as agents for the teſtator i in 

8 15 Uſe Ae as the ser which. ag, received b them 4s 


— 


Haw 69 an Mi. Froblangue's "note J. 
n e cited on 0 \ this othet fille; 1s Balthen V. 


Aue was holly rebalved after lis Gent; che bil ae. 
ane an let not becoming due until after kis' deaths” py 


Berk 


e ee vp C7 4 
* 


14 5 19 # 4 1 * |; * 


2 
* 1 
—4 


TT VN 4s Fe r 


** 
co ins FE —_” Hong 


N £ % 8 ba # 1 1 1 

* «a. I 2 e Wes 211. 7 N 2 n Fr We. 1 "3 N . 22 A 7 

N 4 1 15 . A 1 * ; ih 307 02: 4 . * n 19978 

2 1 2 1 . * * * 1 5 e - * 2 thor 56 5 . < 5 . , 8 e 4 


Fifi whether oy Sefbcibant Sith was a eee with . 
brkngeltembiuing due on account of the teſtator's eſtate? *- OCT 


5 4 7 
we . * 89 8 2 * i / SW. 11 þ * ü * Fe : N n ; £ þ | 
* * „ Fur, * 1 7 . 7 wt 1 $ a 7 9 2 F , 1 15 F \ 
3 2 5 „ der PASS KR e . 44 4 
VI © * 13 F x 


* 
* 
*. 


Sebondly whether the: deferidants w were entitled to 0 60 
0 dime by their wiſe?” ep +5 "Ow 5 4 N 4: Art 
- +5 BIOL. = . 5 2 . 09.50 
I Piggat - * 3 
Mr: Pemberton and Mr. Woodds ofs 12 the ae, Mr. % M99, 
Bucher and their children—Upon the firſt Point, both theſe de- 
| cargeablö. They have' put in a joint anſwer, ad- 
mitting the receipt f his money, and that money is in their 
hands due to the eftate, and applicable to theſe legacies, Sadler 
The only caſe, that 
Seo {&): J: but in that 
eie ie evetitor had doe no ocker A0 than proving the will; 
the elrdumſtance, upött Which it was attempted to charge Rim. u, 
in not Bis own akk, bur werelp KceVing by be = * din 1 
debt due to the eltate'; which ke Imi 


S ” „„ 

N 8 1 
3 1 * Tk - | oy N. * a; F 5 N 
N 8 

+. oy 16.98 - . pf „ 
7 


5 


10 


2 ons 


4 


the asking executor.” Nn ackivioedRhnttr ce ifrer 


Lu 
55 2 Þ ? 


a than the tiers + eircuntſtence 6f Ae 


* E * A 4 1 5 ** 
4 4 ; : K * N 2 os + tf * RO z D 
$79 6 S il e a ' „ n 
bs 218 wn Teas : 49 Fs 14 ; N «bs, 71 E S SEE N . * "4 Wy Tots ents * y I W 1 4 wa —⏑ $43 
N » Fo DEE „ "oi 8 a 
4 


- _ Hot 4 eiue 


og a geseril PO The bill's 


fed by ſome of the #eſiduary lepatees, 'tothplalaing of injuſtice = 
done to them by the exetittors and the other reliduary legatees. 


Theſs exe 


have taken care of themſelves and their own. 


friends. >The" executors by their joint infiver admit money to be 


in their hands; and they 
hound] T 


% 


| «+> £8” DE Wh 
_ * Ay" Wok 63.0 . 8 95 FT 


s) 2 Bro. C. C. 7 


* 


x - 


1 


ey ſet up a claim of commiſſion due ts 
-alfo ſet up a claim of : aner \Blakeman upon the - 
5 That Was another ſubterfuge 3 NY Was abandoned. 


Fs 


th EY 198 © 8 * wi aaa 
4) 2 z Fonb, Tra fire. ** 


41 ly * e 1 1 ao 


Vor. IV. wal reported = 


T, 2 K. 
$ 4 
N o ( 2 355 
1 ö 0 77 5 
5 5 T f 
$ 
t 1 ty \ 
. ; . % 
TIE UK. Lac / . 1 3 * 
8 1 2 of 
\ N 0 
„ 4 4 # 
| * ; 
\ * 
* 1 ** 
# * w 4 
ö 8 W. 
4 b N 
7 1 


5 — 


(e) Lute, vol: 2 : 638.” 


Wipe 
1 


* 


The IP of ' commiſſion. prevented the Court from ordering the 
money to be paid in by the defthdants: uri eliquiry being neceſ- 
ay 6 to that: otherwiſe! there would ave bee A a decree againlt 
both. Then ſhall theſe unfounded claims, the Maſter -huviog 


4 


* 


7 
L 
22 
3 > 
Gs 


L * 
: $1 4 
A, 8 
& 1 
+ 
5 = N 
1 8 =. - 11 
83 p i308 Jl 
. 1 iy 
a 2 — 
bet 
_ "8 
5 Phe 
" os. © — 1 
1 1 | 
- 1 2 v 
of - if. 
: +» LMS : 
* „3 
4188 
- 
[2 
2 
"= 
2X 
21 8 
i Ws 
1 1 F 
1 1 4, 
: N F 
* 464 
_=— 
/ 1 
1 
1 
- x 
is _ 
i iN 
: p 7 Fs 1 
z Pep 
445: 
5 — $45 
- X * 
, * 4 
1 
43 "AIM 
* 
* 
IG 
0 © 
T5 "15 2 pf 
. * * 
1 at 
* 
7 { 
*; 
© 
£08 \ 
\ 4 1 — tp 
J . 4 _— kN | 
* 2 15 ug [ 
wy = ut: 
3 9 
1 4 [ 
„ 4 | 
425 1 
5 
W 7 1582 E l 
i 
Y © £28 i 1 
g bs, 5 f 
F 1 M0 | 
[ . 
- . 
at ' q 
Oe. 1 
us 
8 
1 1 
8 e | (ef 
* 3 6 
KI, -t S 1 
2 11 1 
; "wy We. T 
, Fr 8 1 Q 
£ "448 
g , 1 — 
* A 74 * 
_—_—— 
3 2 . = 
: Ll 
$3% | 
1 
19 
8 
'% 
s 
: 
1 
* 
1 15 
- 
, 1 
+ 
LE 
- 
MA 4 
4 
* 
w 
35 
S 
* 
"4 
* 
- 
4 
(RG. 
F 
* 
7 
1 
by 
» 7 1 q 
Ll _ 


22 
4 2 — 


— 


5 


— — 


n 
* 
n 


— —* — * 
ny tus, ——— — ons tg 


* 
2 > 
— — 
— — üZj— — — 


_ — 
— ſly— — — — my — 
8 ——= \ Aenne = _—_— Nen = ES 


— i. 


* » W. ls . 
1 2 . 
8 £ ” 4 k b Fd N * 
| . y 
% * ' 0 
r B > N * 
8 LAKEMAN- 
% 
I 3+ = - 
f - U q \ : 3 g 
I ** ” "> I Ws 7 2 5 DJ 5 
- * 
= 7 
* 
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ſolemn. admiſſion upon the record is always concluſive at law, Key 
where there. Call be no averment againſt | the record, and i in ſome 
particular caſes f in this .court, as in Tew v. Lord Winterton = 
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The defendant Smith put kick f into the Ban of "Blake: * 
conſidering” himſelf a mere inſtrument. He indorſed the bills 5 
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jointly; and though perhaps the indorſement of one would have 
been ſullicient, yet in the mercantile world bills cannot be ne. l 
gotiated, unleſs indorſed by both payees. Smith indorſed he _— 
ro, Canton bills merely, to enable Blakeman to, receive Fame es ten 180 


* 


them * It} is ; impoſſible t to "aſcribe any ſuch motives wo. 25 6 | 255 fs 4 h | 
him as thoſe, upon which Sadler v. "Hobbs was decided ; where the OY 2180 


Me ONE; 


money was ſuffered to. remain 10 long time. The Report par- = 


4 BY 1 5 


ticularly points out, chat Smith never poſſeſſed himſelf of any part, 
of the eſtate of the teſtator. In. one inſtance be did not even 1 
indorſe the bill: the bill for 600 l. Was. indorſed and received by „„ 
Blakeman alone. As to the objection, that Smith truſted his co- 

truſtee, a perſon ſubje& to the bankrupt laws, what could be more 
correct than employing a mercantile man to put bills of exchange. + „ 


in a proper courſe of e 7 It cannot, be ſuppoſed t to have 2 
(e). 1 Bro. C. C. 68. . N lit ; 6h 8 N l [885 ? Sh = | . 1 4 4 |, 


0 The laft ele, Bacon v v. — pot. ut "the Sictings aſter | 6 | 
in favor of-the executor. F536 8 r | POR | 7 | | 
v4 3 . U. C. * ante wo 1 451+ Bat there k no Reon as © — „„ 
a +=" hee: 


* 9 
| h * R "os als 
* wy 70 r EY ii... 
.L 4 F-1.0 r * * 9 
* — N L 88 
4. Y * 9 
49 ? 
1 
* 4 
—_ * q 
7 
1 0 « 
1 2 
* oy 
C — * 
on * * 55 4 
<< \ 
. \, W's s 
wo ; % * L o k 
bY... b 
BI * "oo r 
* * ; 
mY an 1 
. 
5 * 


n 


Sentleman 


2 . 170 : been bose with any Nopboßer view:” -- Does not 
1 "= fend his foenrities"to bis Banker ? Tt Wfaid; chat Blake 

= Hover 4 wa & 
„ family truſtee.” Who was worse imcrefted' to make tbe meh of 
_— EN the e n He was: himſelf entitled ta one fourth of the 
=  * reſidue. The balance found due, which is exaQtly that ſlated by 
z xs . 0 the anſwer, is. very ſmall in compariſon to the whole Proper 
=—_ _ = _ which atnounted to 30, 800 L. It could only have" been in * 
w tee It would Bave been inechsenlent to have * Wepofe 
RTE... backer in bett jolt names. W 


A; F E g . * 5 OL » - 8 7 II's 
1 * * 5 . KK" 1909. th i. TI 5 "CITE 85 r 


98 
wow 
At 

| = 
©. 

7 


38 


— 


4 $ 5 = = B 


$ 


—_ ot il until after the teſtator' 6 death, it, is «faked in be 8 


=. 

4 * 2 : i 9 

_ IE . 5 ! N 8 $ LY 

i © > - \ 

Ce 1 LOS , he 1 1X ; 8 * 


er as A bene than in the. ſhape of a claim. "The queſtion 
1 till e open upon the facts 1 Rated by the Report; which are uff. 


Fact 4, en 


=_ - to tupport the daim. "The bills emitted by the teltator in in 
= - 5 ep ive a = — to the agency " commilſion ex contrattu. ke 


A 


7 


LY 7 17 Bo. 3 * 


"that "right by throwing, | upon kis agents the 


8 2 


Mm PR 0 17 
—_— WP a” 5 executors. © A conliy flee 'of Te India pe 5 
33 is Property, i 


Z executor, would' fl be entitled to cowmien. Suppole, 
3 Hm. the.remittandes ] had. been made by way of inveſtment Would they 
3Z - nat be entitled to commiſſion? . It is like. the old. MS: that by. 
7 ͤ ²˙ te 0 i eviiguihe#; a6he cm 


IX he ca 


S > 


> a £4 


2 


5 
. * . 


Mm e ae 2» 5 £1 22 * 99 wh N 85 + 4 * : 7 
1 10 - 4 Ig. bs ; my £9, * W MI . * kV * 8 . * * 4 55 
35 „ i 5 1 If N F 
8 1 2.4 4 . xo * 3 
* * Zak - - 


O_o "Gab Mar ar ihe Ralls 4 ail | hed ar ben 0 ſerv 
__— Tew v. Lord Wenterton Was AUK a very hard caſe.. "Executors 
; 3 . — a n receiver h .admitted alſets. | An enquiry wa 4 directed, what 
5 bY ſubſe quent | was due for intereſt; "oak che antwer was conlidered an Aion 
q ; N 1 1 of aſſets for whatever could be due from the teſtator in his cha- 
1 * 10 | racter of teceiver- The defendants e that they had hs 


ES eg” oo a 


* > 5 s n EN. 
I E280 


6 yl 


x idea 'of intereſt 8280 TOE: 2Jöĩꝛ Progr «of; BAI 


; a * 8 . F 
. 2 1 £9 1 8 & 

15 Ha” | COR Wee r : 3 
8 , r ö f F 2 Is , 45 i 2 + 4 by * * 5 2 N 9 10 7 23 4 4 n 7 F 5 
3 ö = : 5 . F #4 ur, is . . e ” Nn 44 8 hack 1 8 Wi OS 
1% - vt 4 5 0 *. 7 OY x , hs \ » N * 2 


=—_ 0p 12 A1 44 adi 1 4% inte > Si Sith; WD 
3 ale clothed bimſelf with the character of executor is In a fi un- 


_ , = . Te 
WA. + . * x „ 6 
I ; S 


ö ” uit, in which, though perhaps be thought himſelf” entitled to 
1 ſome remuneration, he now appears not to be entitled to an 


ching ; and will by the effect: of the decree I Ind ny elf pbligedt 
make A A Joh, from po gr I ſhould be * bim. 


L 1 18 th 3 
f | ; [3 1 THE * FEE 12 ſy Mud Ry * ** $4 , 
: 3 8 "RD, | 
5 | . K 5 ot ; * n "Hs , | 


Os 


IEEE os 
x 2.4% * W * „ 9 


N * * 3 
5 * 2 * A 8 9 * 9 WT 
4 if WR 4; "oY 7 o 
. ; 4 ö 
: | * yl "4 


% 
—_ 
> 
—- 


S 
= 
— 


— 


— 


— —ę— —— — OI 


* 
r 


——— — —„— 


——— — er CS 
— — - 


| oa it ĩs en aue te ue u Wen a n 0 che een; | - 
which. was * 2 5 * — dhe neceflity of thelviown ? ' 
ſito: ton. es 5 125 TY - 5 75 K e 35 + Ys pegs i 5 M e fy 4 4 2 . e 1 % 4 15 45 55 V 1 BAH, a . "8 | 


Hover 


: p l ** : > X 4 inde) ” 2 [2 4 \ +9 þ ? 4 LN p \ | : 4 * 
n KN I . 4 1 25 ae 7 ee. 9 3 My "8: 4 ; $424 , . St NFL x e F ö 5 81 8 5 i 
P — e - 7 1 7 835 by 144 7 * * 2 * $ . a - „ 5 >. + 4 ® 9 7 4 1 - by 1 4 4 7 y 4 * "> * . << . * of 2 3 1 «0 * pl + 4 % ky ” - 5 if A 47 ts 
* pl wo Vo * * NL 1 1 a 7 1 8 $26.6 1 


11 12 + I 196 { 4 


| 
| The caſe is, chat a teſtator living in Ladis made two excentors as e q 


— 


— ———— — —L—— _- 


in Hadid and two in England. The executors-in Jodie remitted l! Y 
the property in bills to thoſe in "England. The firſt conſideration in 3 
is, what are the truſts of the will. It is true, they are executers: e 
but ee ee Jevalving: pan thera combined withs wut, te. 
payment. ot the debts they are in fact, though" perhaps not ii: _ 


G 3, 42 js 7 ' 

name, in this Court truſtees for { {perſons ; of whom two are i ——U— 9 
adult, the others are married women with their children. It 1s 36 DENY: I 
very Cleary an e may join in the probate with kis co-exe- . ſp 


3 
Is 


ts. 


SD 


« + 4 3 1 1 8 : 77% . 


cutor, and does not by that and by permitting the other exe ä 
to poll; _ make himſelf anſwerable for the receipts of 'the | 

only anſwe by / permitting; his \co-exceutor e 
| mel of the power every executor has of coming al cs _ "== 
aflets,, and concurring himſelf in the: applic: the 5 7 _ = 
the defendant Smith inſiſt, that he did not join in any act, hat 
was not neceſſary ! to enable his/:co-executor © to admitiiſter 
them, and did not concur in che Aüminäſtratien? On che con- 
trary he inſiſts, that he. concurred in the receipt and the appli | = 
by Blakeman-. As long as there ny expectation'of commiG 8 
ſion, Smith aimed it with Blakens #; and then mu permitted 1 
Blakeman to pay himſelf and another of the reſiduary legatees, 755 * —_—_ 
and to . a part of: e n ata IO 50 1 364-0 = 
1 2a y GP more. e than the 0 The 1 ks ef 0 5 5 = 
was put in the wiſer thing would have been to have applied im- 15 Ons 4% | 
mediately for payment of the money: but that would not have _ 0 | KW 4 E 
_ prevented. the account; for infants ate concerned. The decree 
_ therefore muſt have. direted-1anaccount of what was received; j: 


7 

i 

; 

. 
VEN 7 

7 


2 


_ 
— 
CEE 
— 
— 
— — — - 


—— 
* . 
va WW «x 
y- <a 


Gs 2 
LS 
——— — 


- 


Og. 
* C 
A Ode 


* S 22 
a 


= — 3 

2 1 * 

* — 

r 

RIB ns Re 
— — — 

— — i * 
2 


* tj 0 e * With, 3 5 
en 20 Hed 10-44 "4% 
ies but-to,diſcharge this-exccutor would-be-to-dorwioleice 
w chi oyn idea at the dime of putting in the anſwer. . I. will go 4 eee 
2 far as any one: to exempt one executor from being anſwerable ” 1 
® the receipts of the other; ekeptr where with His eyes open ge 
mom rr Fro nu concurs, 


Sos . chem. = 
A9 concurs... PENE e ot the caſes, I agree, are extremely n 1 1 
X 3 have no ſeruple to ſay, I perfectly concur in + eftley v. Clar * 
1 5 Ba 555 Wo The joining in the receipt, 'though perhaps not abſolutely neceſ.. | 
*J fary, I will not conſider concluſive: but I muſt overleap 
| Joiving i in a p 


ume, rule, if I do not confider the defendant Smith as not haying put 
5 barns i himſelf in the ſituation of one executor merely Proving the wil 


* 2 1 ay =e- and concurring in acts abſolutely neceſlary to enable his CO-execu. 
|  concluive tor to adminiſter. Conſider the anſwer. When the cauſe came on, 


5 it could not be denied, that if the adult plaintiffs were ſolely inte. 


Þ | are = _ reſted, they might have conſented to take their ſhare of the balance 
3 - nin, _Aaqmitted to be due: but as they were plaintiffs'for themſelves and 
Voi the re. their children, and infant defendants. were alſo *concerned, it was 


WM Demos, abſolutely neceſſary to direct the account; and at the time of the 
= - - decree no idea was entertained of any wien defence as this. There 
zs not a word of ſeparate receipts. " Unit the bankruptcy they ad- 
8 mitted, all the receipts: were joint. Thi e 18 no direction in the 
.._ decree to diſtinguiſh, how much came to the hands of one, and how. 
wuch to the other. The caſe now ftands not only: upon the au- 
REES ſwer, but upon the Maſter's Report. If the anſwer had not ad- 
mwmitted the receipt to be joint, and if the account Rood, as it now 
_  * _ - Rands, upon the Report, in my opinion T'am bound to Tay, the re- 
Lezipts were joint, upon che acts of the defendant Smith, not his 
„„ admiſſions only. He not only permitted Blakeman to receive it, 
mamerely becauſe he could not receive it without the concurrence of. 

Smith, but he joined with Blalemam in the adminiftration. We 
ne diſcourage people from being executors: but if Smith 
=_ did not mean to act, he might as well have let Blabeman at alone. 
=_ 8 do not mean to diſcourage people from taking” probate : but let 
_ them take care, if they do not act nor not to concur in — 
; 5 1 "I" but 1 8 18 nn Re 


* 5 5 — MESS. g 
Do ard as 


* i. * 2 


A 1 to | bills of 3 the 1 at one is . . 
3 ment of both: but as to thoſe remitted by the teſtator in his lite, 
FF © _thecircumitance of his death would not make: them liable to pay, 


1 1 _ unleſs they indorſed them. As to thoſe therefore perhaps his join- 
1 din or e- Ing would not have bound him. If a bill is tranſmitted to two ex- 


Change re- 
* þ 


© mitted to two 'Ecutors, , before they become ſo, payable to them perſonally, the 
1 be 161/66 6-48 Joining of: one, after they are executors, merely by indorſement, 
11 =" | ko enable the other to receive the money; would not be ſufficient, 


who on the 


= death of the principal become his executors: the mere indorſement of obe after they. are executors, in 
1 * to enable e rely _\ is | not ſufficient to . him, who doen: nox-receive it. 


_ 
A : 4 l x N 1 N Y 41 a : \ F 8 {9 ? P y G - "The 
: * 4 , x FELT Fs 2 5 
- WE * * - " 0 k 4 I C l 4 
* * 4 1 1 2 4 L 4 4 A 3 $ 1 1 K 0 
1 N * N » 
4 mY * 


= 
* 


1 es are Cculledied. by Mr. has in 'his el 605 3 hich 1509. | 1 | 

bas greatementz” and-which I have read very attentively... He " 8 
very ſeldom Rates an opinion of his own, but refers to the caſes ; 40 * _ 
and his inferences in general are very well warranted. I do +4 — 
quarrel with Sadler v. Hobbr': but T do not chink with Lord 7. Bur- r 
low, that MV gſtley v. Clarke went too far. But in this caſe | it im 1 1 
poſſible to releaſe the executor without vidating bis. own idea o AS 5 1 | ] | | 
the charaer he ſtood in. By his admiſſions Blakeman's acts were |. 
his act, He concurred in them. He would not have done his il 
duty, it be had not taken upon himſelf . con- "8 
dud.” Then ea ais be not take care, that Blakemon ſhould not Ml 
ol dine and c one of the e 1 in eee to 4 r 


LE : . 4 Ms; ö; 8 


"a> FO chim of 1 the fil an is, hag if e 
the bills were remitted td them, before they were executors, a "= j 
rightattachied'in them to haye commiſſion; and, if they were not © 
made executors, and trover had been brought againſt them. by the - 1 A 
executors, whether they would have been entitled to commiſſion. 77 8 - 
As to Indian commiſſion the claim is clearly wrong, T could not 
have aſked tlie Maſter that. The Maſter has gen a complete 
ulwer to the claim; ating, that nothing was due for commiſ- = | 


fionz becauſe the money was received aſter the teftator's death, L i 
1f commulſion was due, exceptions ought to have been taken to the 9 
Report. I remember a very ſtrong caſe, applicable to this point, 1 15 4 q 
vpn We oft India confignments, Beckford v. Beckford; which went pi Plaintiff be- 5 3 | 
| tothe Houſe of Lords. All conſignments were to be made by the fag enced 1 i 
muess in the Ieh Indier to the defendant ; and in conſequence puch BY 
they made the conſignments to his houſe here; and ſent the bills Z _ 1 1 | | 
of lading. The Court thought, that as ſoon as the plaintiff came of Iading e, 'J f 


of age he had a right to theſe conſignments; and the moment he CT 55 N 

date ot age he ſent out orders to ſtop the produce, which was dated de be 

_ configned/to the other houſe; and he filed a bill to compel the de- e. W 

mee ee deliver up the bills of lading. Lord Thuriow thought 
the defendant was bound to deliver over the bills of lading, and 1 „ 
bad no right to the conſignments. That decree was affirmed = jo 1 kak i 
the Houſe of une! but it was eee, a wth ah bene Wor 


I-45 


CY — 
2 — — 
——— 


— 


—— 


— "$i - * r * = 5 
* 83 * = 5 ma he ed 

J 28 2 a 3 5 

| IE 3 W * WIS 
- (Lat "IF e — . = n 
— 3 3 rr 

4 PS. r A HO IS Ao io > i ed 

dE — — _ 


— — — — 


— AE 
. 
= < 485 * 
3 CY _— 
— ——— — 
—— 


">, A 
_— 
"> We ES FS <3 F 
— — — 
- 2 — p 
— —_ —— — 
— 


1 f 5 * 7 2 . NF ' 
* S 2 A 1 
A bb 4 . * TY ww . 4 . ; 65 H Fa * 4 W. Gl 3 OS, 4v » 
* N = ? * 25 5 28 x ww 
; 8 4 


N 4 ; 3 7 160 5 x 
1 ; | . {3 1 1 . 5 # 1 23 N +3 OY 
1 15 * $3 44} 105 vol Be n 2 7 . 1 * | . ; \ 
8 ; p we i \ . ö WN 5 Joe 4 | A ; 
19 1 r 3: 4 N wh: * 2 N , N 
— , * 11 o , / 5 oe ö 4 
of 8 * 4 a 4 1 [ * 15 ; 1 Wed Y XS OY F my + A 9h b 3 ö | Fc” . 
„„ ( AK E þ Ns 11 nds Wes T ROK N n * | 3 1 ; | 
Wo. Sy 3. 2 I © 7 $1 n . Lt, F , e 2 3 ; Bro 3 AX 4 Fa 4 | : 
yy N 1 18 25 e FN n 1 5 LES N 7 ; $4 5 7 . „ 2 0 e 5 F * 5 N f 395 || 
N 2 * 8 I 0 5 : 5 Y 4 - * 
, * YE NEL. 1 . Wks | F ; [ l 
v . a z j * : : N : a . 15 l 1 8 
> 
z 4 


n | 
ww 9 4 er 
* 9 0 * Þ A >. 3 of a 
. n 8 g | 
. : Oo TAs * Lock. N * * * N AS * * | 
* bo * y { =P — 2 [ * ; | Bs | e 
(2 — * 1 — 7 3 t 8 * WF... . * Y "> % % 47M = * 0 TINY 
Y 4 "A * 1 2 * pI 4 Ly 7 [1 » N abs —_; ö ö 
. * v . if I's ol = * * * 
TA — 3 * 9 „ W 2 ay - l * * | - 
Yay 2 | 
r + 6 4 2a. * why . * [ * af 5 3 a \ 
J 4 4 ; 8 ( 4 N * 
9 \ * N q f | l , 
4 75 "4 4 > p "a. = * 7 
| | F i j & * E. 
5 ; | f 
a 2 . 


* 
* 
BY 
_ 
1 
* 
"Pp 
= 
_ "5 x 
} | 1 
: 
3 
i l 7 
0 4 
n Y 
I 
Hove commiſſion's "whe mY 'F . its 1 tie 
585 g ene Ir 
| p dona decree 
x : wie ö - 
, X 23 1 N 
F v ih Sk * + G g * x M4 v4 — 1 
. 2 * 5 & 7% IST. 2-0; , 17 9 9 WA Þ : 
* bee. 1 : fe oe” 5 ; 2 OLE *'s 1 . I 1 een 7 ; 
} : : ] 4 0 - % 18 05 Hs ; 4 3 44 4 * 5 þ 4 
J WE" 7 8 n 
7 1 * i BY . 6. 5 N * * 4 * 52 
5 ©) 7 * 8 9 4 19 5 13 $27 1 A. * 
" y 3 9 * n * 
4 0 * * 
— * „ 4 


- : 
222 
. th. 


7 
P, 
_=. 
© 
_ 


4 
EL”, 
5, 
1 
** 
Ea 


% 


i 


Ee” 57 the decree i it was declared, that the b balances 


WO - wort were due from 


Rated i; in f the Re. 


—_—_ Jeremiah Blakeman ; 


1 8 5 = out of that x money the colts 
8 8 of Smith and Blakeman 


* wa ; ; 
Tt E J . R ? 
” * ) " | 
J : 4 * g 
* 5 x 
i : H : ; 
| / i * the 

\ 4 * 1 - * D ; 


= 8 „ children; the dividends 40: 


* 


Xu date partof - 


the defendant Smith and from the eſtate of 
and it Was directed, that Smith ſhould 5 


. "the reſidue of whe was di 
NEE ue on account of Hannah He 
8 Eleanor But cher and their children, after. dedutting the 22 5 
: 


ON 8 ; Anek and Blakeman down to the hearing, 3 into Court; and tha 
5 at 


of all parties, exce | 
pt the labte 

be paid to the ſeveral parties; . 

equal parts; one moiety "4 

the. other, for Eleanor Butcher a 

be paid t 


1 5 8 divided into two 
ovey and her children; 


Tov 


with liberty, to apply upon | 
red, that. Smith mould be at 
hould pay as. a debt un 


| 3 
: k 4 \ 7 
* 2 K ; wu $ , ; ; N "ih ; 
wag | W 8 F ; 5 bel,” 8 | 
”" RE Fo 5 1 * 2 4 3 
. + 5b | WT — . * x ö 
; | C 1 5 t.. 5 SY 
= 4 2x7 5 {$4 Fe (SPA... V ITO oh BE En oe Br 1 3 . 
3 5 4 , $5 2 77 * . * 3 E . 1 y . 1 
of 2 { nr 2 4 | 
1 5 
275 1 ; 
A 2 * 1 "BI 1 . ' 29) ; 
- 5 N Yi , - | 
* * e ly 
S „ 
"76, 4 * 59 - #5 2 4 N F * 4 5 * 3 8 ay $ 
: TAE 4 W's 95 
5 IRE £ FE 
# | % 
May 4+ N ay 7 
; | 2 4 
,' 
- Wi. A * 
1 Load 
3 VERN Kod 
; Is - 883 
! K 
1 * 
nl * 135 Vs 
©. 2 
1 * 0 
ö 4 wy 
4 8 "cs. 
4 1 i OE k 


PS 4 88 3 5 * 8 
* WY 2 * L WY 3 FS. *% TH . "2 % 
74 # I 
4. 


e e 


Al ode, 


atteſted h by. Wea Wielt 
and annu 8 


the will. ? > 


| 1 tully and. er 
annuities and legacies As; he 8 
any codicil or godicils or 


85 


„and char 


other 4 


| een. aeg and 
Confirming” 
the will in 
all other _ 


y a for 
el. ner Fobn Autobus, 


e 35 * 


10 Boyer, and hn Jacl- 
ann. and to the ſurvivor, bus 


"Bis 


4 
* | | 
= | | 
* 7 g 
= ' | 
ü 5 . 1 
| > 
* Gy 
- 
4 - F. . 1 7 L | 
\ . 8 | | : | 
. J | | 
4 | j | | | 
wt, | 
N fi ; 
\ | ; | 
- 
* 
| | 9 p 
— 
f * | | 
W. k 
i” - = J 5 i | f 
| 
4 | 
. 7 
| * 
* 7 ; | 
— q 
F 


'he id truſtees and their heirs, upon truſt in the firſt place bo 


legacies is he ſhould give by "that his Wilk or ay edvf or or Se, 


i and that the gs ben Epeteateh, hold be — 


F 


ee erhlanfuitieb after given. hs 


1 101 be rt 9 3 DOR» "FTE go! Ben elit" ' "5b = 


me teltster then de ter his fillers Pheabith Rye ad Fra 


Cro oſbie, each, for and during the term of their natural lee, M 1 5 Fu 5 


annuity or clear yearly | rent charge of .300. by half-yearly 
ments, tb cömmence froth od Amtes italy after Js TE 
je Sent bis ter fers Nfg. Sg Crore th 
dialer Cees ele, fora nd du 7g term of Er natural 

ene ölhec Auen) r let ) eatly ret arne Fr IN LEY by 9.8 7 
meuce FomPand" im te fie? 5 56 Sh, 4 Dy 0 72 


N r- hy 


FE) IH 


1-479 15 


ite | 


tion And tb 'be duldet — n, Kitt oY K all 12 7 or 
yell kein of monk y, wh ne then paid, 1 Be iht 1. 118 time - 
pay, Mel ör either of 1 55 th T Nerd cd t 5 "2 7 
wilcy Aud in Tack” Hite He MH Web e © be d deff 1 
vered up. Then after Tine thek an Allities he fe wy 13; t he fa 4 
Barab Og Mey in aft the thotfa' Arrive" Chatter 598 g Per! 1 65 | 
/ dne dun ity e or” Gel yearly ren -charge of 38 "200 e 
arenen, Sable from FE immediat 7 tely © Ar is d | 
over "and NE" anndity 7'of 2001, before given, "to ber; and 
after alter payment © 5 "ls ri aft; fg all duch aüguitles an 


a 9 
$32 "off 2 Fo 2 


| ig, nc _— theres chen 1 — truſt to Pertnit his s bro- 
les N . ad profits 1 70 re. 


2 Cat 


By He yelinen to "he teſtators * 905 3 5 e, 10 
bis rſt and other ſons, in the ſame manner; remainder to the 4 
and other daughters of Charles Croſbie, his ſon Jobs, Croftie, 3 


fü 5 ? 


the Teftator* 8 brother Jab ige, fa ccellively, f in tail general; 


and in default of fuch' ifſoe to uch lifes* as the ester mould by . 
ay keel e or deeds in "Fritivg, or r by any. codicil or eng in _ 5 


ned tneſſes, uiteer, Hmit of e ; >, 
ig Mvidende of his * nat! eſtate, "until by TT. aj F 


the perions 
| entitled © 


85 ; | 
2 - N 


, 2) 1 
. - W* FS 
q 25 * 7 
4 x 
= > I 
* 6 * a 5 
* $ . 
o 9 by 
* * 
— 4 6/8 f * 
i 
= 6 hy * ? 
7 #7 Ni 
5 : 8 
0 * 5 
"+; - 
"& 26 G © | 
4 — 
4 = 
* 
E g "_ 1 


eg . 


webe. 


ie Wife of ks : 115 


, to com - 


f declared, 5 FO 
au Eee ab GRP it por" oe 2 5 7 150 


—— — — 7 
— 


% 
_ 


8 
. 


* 
＋ 
ens 


4 he —— 
E —? P I ———Pçœ — — — — — 
ll = n 
G l — 


— m —— ¶ — — 


a —_— ES — <4 —_—_ 2... — > 
” 5 — — — 
— 


a 
Fr” 
— 
1 
e Ee at o_ 


A 
3 
<8 
# "= 4 
ED” 
4 
, 
_ . 
hs } 
uf = 
1 
1 
1 
1 
_ 
* FCS. 1 U 
"= i 
©, if 
4 1% 
wo | 
5 15 
1 
1 
1 
* » oa 
3 iy 
9 1 
291 1 
q * 
b * 1 6 
1 
— 9 
14 
* 14 
wi 1 
1 
= 
4 
I 
T 


reg 3 e acer 


: eee, "_ two a on dated the 


f. May l 


Ha Ws annuities and legacies; os gave ſome directions for | 
5 ducati his natural 


| Ri of 
1 be zeft an 


In 


e 600 


* 


rye” 


** > a | T | . F * | N 8 15 
4% 


e ſame. truſts, ag by his will were dj 
al eſtate; and. by virtue = the. 1 
will and tefta 
dicil appot 


; 2 1 5 anal | eftare, 2 504 


th | 


by & \ 1 : * 
8 
1 * 25 2 
then 
% We * * 4 $ 

4 4 i at 

. 9 
. = 

* * 

* v 4 
4 


Tr 7 7 9 Net * e 
h ſons in ng tail male; remainder to his 


| ; 5 8 8 | 12 to ; teſtator's own right h 


ied, and. confirmed 


8 dated the Ich of % ©1794 
ns "that be had made his will, dated the.z 25 
5 ang (ot theroby_ ordained, conſtituted, .. 


wi 2 1 * 
0 
4 I 
i © 
* — 
120 X F 
ju ; 
K 
8 
1 an * 
* 
+. 
* 
4 
i 
9 48 
POE. . 
- 9 'F . r N 5 q 4 5 
» af ASS Hh ve 865 N f BY q I = 8 } ? r 8 4 . [ 
, - . 5 F | N j 9 89 ESP WM 1 . * Z NI 3 - 
+ I 2 OB IA 
$3 * ba * 2 
* * * * 
A # : : 
* " \ * 5 
3 4 * f 
* 0 * a 

4 ** A 


could: — LE Had tee Gi 


ie, codici ccondladed wick theſe words: 20781 I 
n; n 58 i dein an 3; goa : bin 12:15 4 w 
4 * Wis - »7h © | 


5 


— —v— 
—— — 


— 


7 W 4 an th 1 2 # - BY hr n 4 
he ee een eee wee 13200087 
os ate teen e ee 
15 * MAT 1 al 4.9 e 1 * S a eee” . 


of * 75 : _ 8 j *x 50 -4 $1 7 = 1 
10775 8 3% WE 25S 7 * N 725 


ö 8 [ 7 PR \ R . 5 a 5 : q 1 * 5 1 2 1 
ö gf N 1 y , 7 1 Ws 
4 £ G : p 4 „ G * * * | & A 13 , 1s AL 705 > 
A : ** . | S243 * F 4 - „ 4 L % . 15 2 \ \ 1 91 9 1 ; ** ; 7. : 4 q 3 2 * £ [30 [ 
; nd. - „ Mae 1 


— 

gn Ty 
SZ Ti n$ 

* 

* 


— 
rn 
Go 


hens 
om 
— 
» $ +4 
a 
* 
- 
- 
- 
2 0 . Re des 4 * : 1 
8 R A . 
> 3 "> r r en WF OO STI ROE 
D os 8 * 2 {ITS her) 3 7 \ by — — — 0 
** F Woes 2 * - — 
— ·): = 
— — 


4 


- 
>> 
hr 
of 

— — 


. * 


ay be declared, 1th 


2 
EE 
* 
* 
* 
* 
= 
„4 
* 
= = 
5 
* 
* 
A [RY 


. 
3 

KN en SER 2 

— LA Oe 


* 
ne 8 
5 

8 

we 


not £ 9 have. N n N 1 

2 1 i ö 1 c ; 4 + ” 2 1 5 500 

. IT + 181 £2 4 \ ; r 

A 1 re {60's wa 7 0 po * \ *' 77 Wo a 
7 N * 


by queſtion vas ue 


1 4 X =D 

5 * & 4 * 5 * 3 

| | „ Nun arr Ste =. 
ODS F W# _ An Pp 4 $38 


28 3 4 oY * L : W FR. #7 » 
r n Ivo ö 


eee om. 2 9 
merely to ſub! itnte the defendant as.9.4ruſtee in che „„ 
mn. The teſtator had no intention to revive theſe annuitie. The | 3 
 onfitmation; of the will muſt apply; alſo; to che prior eee 
5 abſurdity Would follo! 5 | 


would bemain A truſtee in th of 


— 


p . it's N 8 oy, 4 | 15 i; Nye! - 4 AY, . 17 *% > | 1 If | 0 oy | 4 by 
* . : 4 * 1 \ . mY 1 11 vo nu N 65 "4 I by ws F . * 1 46 1 14 7 00 $ 27 . 1 4 8 ry a2 7 Ne 5 5 
n * Ant 71 45 2 gf 520% | > , y OY 7 85 » Ky % » . 8 , *; | | ö 15 / 


* 


6 
2 


* a, 
RE = 


= 
EPA 


I 


K 43 4 4 | ' 8 


* wk 


1 | — 


1 Arc + £365 #OFES 1 4 
„ zndants Curie and Sarah Graf 
ord (a) 


would formerly have been. difficult to ſuſtain the, 
directly ontrary to the. argument. for che plaintiffs, this will 5 


1 4117 RE bak 15 2 7 1155 1 . . 7% A 1 4 79 195 5 5 7 wire 15 ' 6 FM 15 Pry 7 4 ö 5 47 15 ; | | 4 | Y | 05 5 | 1 
_ Solicitor General for. 2 the as 
fendants: but. upon the decilion in the caſe - 


TELE: 


vs 


in che codicil, applied to a will, that: was at the execution of t 


7 
$ 
* 


[4 " * 
4 * 


cocheil a revoked inſtrument 0 in this che annnities were revoked 1 


” 


1 


2 * 
Y * 1 5 1 * 4 
71 


N A; . 20” 5 * . 25 
v4 P PI. FO l 5 N N 77 „ ; . Y . , 
is} Wh. 4 c Ne e e n er 7 100 4 wo 
"7" % ; | | 5 955 . (« 4 


* 


\- 1 
5 " ” - g 
« r * 
* g 1 ' - 
_ * 8 , \ Y 
* 


4 * Tx, 
1 — 
| * 
* . * 7 : 1 ; f 
i - 
* _ , 
: = 
— * fl : R ; 
EF 4 | 1 | 
15 | * N 
* 7 
* 4 ; | | 
* | 
** 6 
5 * 
F l # | | ; 
4 ; | : 
* 0 ' 7 | N 
1 4 | 
= 7 . 0 A ; 
4 A — | | 
En a 
* f 0 


* 
3 
— 
— 


* 
1 
av 
4 ——— 


the g :qur that the r 
, \ : 4 5 . 4 5 7 a ; mo TIE 1 , | 
l 1 
9 


* IS . 
8 — * 
— 22 * 222 * < oo 2-204 


* 
N 
4 
2 

— 


2 i 5 xy M 


nt 


8 
Seats 
- 


— 
* 


75 ebe. OY ä 


muſt be. conſidered 4 xepubliſhed : otherwiſe that determination 1 3 
cannot be ſupported. | In that caſe the ratification and confirmation „„ 


at the execution of che eee 1. 15 * the reſtaror i „ 


8 5 At * ; : bw 
& 7 7 kw SW 22 wrt oY . \ 9 F 0 þ | / 
* AE c e RY 
Ag . N 4 ay 


7 
* 
＋ 


n — 
5 9 2 7 
4 3 4 
RS r 


i - 4. ERS, 


SAY 


Sigh; 


* 
A 


„upon the. will of the Earl of Orford, Which is —_ 


— k 


f A Ge * — %. 1 
* wi — ——  —— — 
—— - ͤ ——— — 
2 


— —— 


44 ol „ 1 
3 — . 
— 
—̃ — CC » 
— ——— __— 


— . 


—— — — — 


p * _ N "Pp _ % 4 _s N 
if * _ MAY 1 A ws. 9 4 by CW y "$] * F LE vl - p RE = 
N * E 9 7” hg TY R PRI 9 WORE wn” * * 52 5 „ PII a x2 \ > Az. 4 \ l =_ 
| as * wer mm ä e ira Lb 8 . rr f 
' « 7 y y * \ \ b 1 © TY) * To =— WE = is 2 9 r 8 U A = i 
# 2 Pay 5 ? . . SEP A * 0 9 2 9 3 4 gt] h — ov WE: 148 EL — Rs = 
l 3 d * 2898 a 1 £ * * 1 J » * * K x * 8 MES — 
— L L þ iS; AV » . N F * a 8 I L Sj 1 by F ot bi ff =_ 
* "> . £1 ! Y " k N N 2 WF 2 . ) , IT 9 2 * 
”_ , &s : k — © p 6 N 4 ' * bs | 5 a 
ods b b . , % \ | - 
7 . 


on You that, : which 2 bidBdrh. Ae 


Bis _ and: r 2 and t the appointment: of EXeCUtors, Eh 
f Ritor WAS for Wire theſe ; bag > 4 


e an nuities, 


3 "RI wicind them, and made a diſpoſition Accordi 
The fame ar Jolie of Rely. 
gument applied to that eafs! It 18 Haid, "iP this 2: 


teſt; 
| had purchaſed a real eſtate between the execution of the f 8 


djd Hfttf Ecditllg, tze flit CSdieif ü t ebe ep wh, 4 


Wi fo as tc pas That eſtate! It would Have had that effect, 
Q, 
Sie a0 ud ; fe 


cal "ſa, pen ede Zee F Ong, 

| Mn, "Se m 244 Ys 
Aas ns Ords air poſin of real. R 
=O be feinen 18, Acer db NY 


ant 6y ig! | 
ſeribe his Will with All the“ edckclls. TR — af 
his fourth 'codicil; By that he had diſpoſed of his real eſtate Pur- 
" iſe alter WO extebtion df is Will. L. Fre Tiff KU ot 

_ codiail without any witneſs, merely chang ging 1 trülkkes, not Akin 
notice, chat he he bad by A codicil diſpoſed 5 his real eltate, and in 
= + Spr ters vekerriug tds re ue That eit Milter the 
A u brine rent eſtate Pet UN N 

. at 8 very ace de yay 2 —¹ — 
pfeſſad ſo d te hade chat 4 


<Q; not applying to te 7 2 
made thereby of the res e 1 5 Wi by 

| will to Which he! 'efers b F NN "teferring to⸗ any” iüſtrument 
=. Wu upon that will” thus be to "Feiho e every thing ineonfit- 
CU | „ ä 15 „ ent with tnat Will; and the caſe up H Lord Orford will c: can be 
= mit tained my upon this gr. 


| und z Hit! When teſtätor en 
= an inſtrument by date, though i it is a revoked: inſtrument, it is 
1 5 19 25 1 dete again ſet up; and every intervening inſtrument 1 
* 3 of A with "it 18 revöke * "Lord wee weer meant to ſet up 
1 will of 17 752 büt that was only” conjectUſe And tl en 75 | 
not enter into it. "The abſwer” 'was, lie 151 delcribed't the will by 
dats}; and there was ſich Ah Hntruthebt,” "Tt" was" there 5 
a ft may be now, that if n nothing! more Vas intended tha ny 
ng IM deck, there Was 110 occal} hon gor elle Faligeatiö. 1 my 
=  . "Mr. MA fel in ee te ON 1 "has "nothing to 'to do. 
3 KF Bo oth the fourth codtcil petty | ba felß eck +, e it. i 
= . 1 reflat6r's will is his" i Aird W Weich 48950 to * 


= 152 3. 2157 Ou: N "Bt 185. Ken Ann * i. Cn $9 s $5 6 hel Say 3 


1 


1 on :/ a org rue, 0 28 a % 
We: bebe, V 5 32 „„ W59 L. hang 


i I 5 4 8 
OP * 
* 6. *Þ 1 * c 

8 1 bo 10 

. * q 9 Wise 
8 #4 * £ 
2 ; X ; NY | 1 
3 3 ) - d 5 : g 
1 wh 5 * 1 
— ” 2's A: 7 : 
7 : * — - 

=? U * 5 # | o 
% 1 ˖ 5 ö 5 

: A * 

8 = . 

XxX 2 | Z % N 


part . * * nm In 
with the additions, the WRiole conſtituting one will. The 6b 
codicil Was made but two days after the fourth. There i is no 
doubt, he meant the defendant to be completely ſubſtituted in the 
room f Fackſon. | It did not err to him as to this ſmall . 
to hade three. witgeſſes:, ot that, « ace furniſhes ann 
N 1 0 the e n oh . gens $7 JC 
e 7:0 5 Sd Ee tes Rt - 
1 de aſe upon Lord Gee ll il has. no 3 11 thi . 
That was a.queſtion a8 to to wills; Heicher of which was a ſubs = = 
agg i wort ase death of the reſtator, The codicil begins * 
 fating the will firſt in pgiot of date to be his then exiſting wil, = 
Wn this codicil. no intention appears to ſet up that part of the wy + = 
as.to thele annuities, which he had. expreſely revoked... There is — 
not. the leaft reference to the reh Wa e 3 and @ his —ä— 4 
| vil comprehended : all the additions, 5 5 8 


15x : LY 115 . * So: "© 

; q oy —_— 

2 1 + . £ 3 1 F 1 7 * 7 9 * Sat | 3 ** a * 9 7 2 © e by, 19 897 1 
K / %%% / 7 4 SLOE 9 1 

5 $65 : ; : © ©, EE 


of $* n 


Y . 
4 


| "gf 


2 
ASS. 1 SS Go es Ede en GS 8 we, le W by DOE "1 | — 
1 8 . . —or Y 4 Lay 8 D Ne 1 h__ 2 
ph ccc TO Hos rods Re EGS 2 me.” >. r 3 n 2 as = 
E wo e RA RI > is 2 — 83 IL — 8 8 
2 a 8 = —— — — - — —— - — = — 
ws | — . = - 


_ 1 


I ” « . a = r4 \ = 0 * Sb IP, 5 n 4 "4 £'a 
1 2 8 . % n - TH * > KN Ad iy "TIT 8 : 8 i 
. *©< n } * I 4 " - ag 4 2 S's n Y 4 20 0 . a 3 3 N 0 : > 
Fad 2 LE! Pw” Es n — * 8 K 8 3 TAY WY > > 1 1 
: 8 IST Ne x. 888 1 ASD p< a Str 6 = = j " 
Wo * n OI N ˙ 1-* I % Yar -» <>. os Tm = & «© <—% 3 * — 


: OY 


Oe ofthe Rel —Wihen tis af was One, 1 had 0 dons MY 
ben itz 5. and. the Solicitor. General has not been able, to ſucceed 1 in _ == ; 
applying that caſe upon Lord Orford's :; will, upon the r Lo 

which alone be reſts, to this. . ſhall give my opinion at preſent, ä "ll 
having very little doubt; ; and if upon reading that caſe 1 ſee 7 . .. —=- 
reaſon 1 to alter hat: Te 1 willy mention it on e 


55 125 105 


N . 
7 > 
e 


of 


. 8 TM" : 
5 8 4 9 . 
0 2 «T 


The teſlator by K his . gives two annuities to 5 Gro 8 3 
* the Fourth codicil he revokes thoſe annuities, "Two days after 1 0 
the execution of that codicil, it is faid (but that I lay totally out 
of the caſe; for 1 cannot ſay, two days will furniſh A preſumption, ; 
that four days or ten days would not furniſh) but two days after 
the execution of the fourth codicil the teſtator makes Tos. 
_ exprefaly calling it a codicil to bis will; by Which he ſubſtitutes es 
one executor for another; and then i in the common Way, quite EL 
- unneceffarily, he declares, that is the only point, in which he Ss 14 
makes any alteration in the will; for that is che real meaning of | „„ vv 
' thoſe Words; that having altered his will in one reſpect he means to + 4, = 
Alter it in no other. The queſtion then is, whether the fourth codicil, „ 7 © || 
0 far as it 1 18 inconſiſtent with the will, 18 revoked i in conſequence ij Jolla 1 
of this reference by he fifth to the will; which indeed | is the cafe _ 
of every codicil; Which muſt refer to ſome Will, the laſt in —_ 
if no expreſs date i is mentioned; if there is, that of the particular 
* expreſſed. The caſe upon Lord Ocfora's will only deter- 
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5 caſe of Lord Walpole v. Lord Orford, he ſhould ſeareely have been 
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5 © complete; fübltantive, will, they do not, 1 conceive, Prove both, 


3 purport to be coupled with another inſtrument, it 18 2s much a 
|. part of that inſtrument, as if it was written upon the ſame paper. 
. Many abſurdities would follow from the _ contrary conſtruQion, 
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That caſe will not by any means bear out that argument. It ig 
a 0 perfectly true,” that if a man ratiſies and confirms his laſt Will, be 


ratifies and confirms it with every codicil; that has been added to it. 
There is a great diſtinction between wills and codicils it this reſpeg. 
Ik there are two ſeparate papers, both called wills, inconſiſtent with 
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tancels intermediate wills. But the point conterided-in his caſe 
is, that it ſets up all the will againſt a codicil revoking it in part. 


4 other, it is not the rule to prove: both in the Ectlefiaftical | 
From the nature of the inftrument 


Viilels there 18 ſomething to ſhew, it was meant tn be coupled with 
nother inſtrüment, it is not taken to be A codieil. But ik 1 it does 


Suppoſe the teſtator had by his Will given A legacy of 200 I., and 
a codicil had given the legatee 1ool, Inſtead of the 200 0., and 


125 ſhould make andther codicil, of this. fort, merely changing 
an executor, and ratifying and confirming” bis will in all other 


"LE; oy r 5 414 EEE! 08% 


* „ ' * 8 * o of oy : 8 7 
n * % £1 * 15 IE: ay # 8 * 4x + 1 1 3 N $ 
N k 81 4 12 rm 2 4 WE 


by 0 RK" true rule upon the. ſubject appears. 0-1 me 10 o be as 11 "ſy 
dies. The Solicitor General confeſſes, that if it was not for the 


Stound. F(t differs i in this. eſſential point. | There was no queſtion 
in that caſe upon a will and a codicil. The queſtion was upon 
two inconſiſtent wills; one made in 1752; the other in 1756. 
The ſecond had deſtroyed the firſt, unlels the teſtator thought fit 
to revive it. By a codicil in 1776. he expreſsly declares. it to be 
A codicil to his laſt will and teſtament, dated the 23th of Movember 


the Courts. of law, firſt the Court of Common Pleas, and afterwards 
the Court of King's Bench, determined, Was, that evidence could 
not be admitted to prove the miſtake, and that the teſtator did not ' 
mean to refer to the will, to which the codicil did expressly refer. 
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unleſs accompanied by an order for ſetting down. the Exception, 
" Irvin dear, either party muy ſet down the Exceptions. Mr. Dickin,, 
the Regiſter, has-certified, that no cauſe: was ſmewn, though he 
knew, that tt Was p 2 . and; 1 that 
Exceptions were taken 1 


tliat was an omiſfion. | 
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"Maker of the Roll.— As to this. ne- 
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This party filed Exceptions, and got the certificate from the 
| Regiſter of having made the depoſi with him; and of that they 
give notice to the other parties. They notwithſtanding Proceeded 
to make the order for confirmipg 1 the Report abſolute. It is im- 
poble not to decide, that the 7 2 are regular : but it it is not a handſome 
. = 1 would. have been. fair to have appriſed them, as 
1 it muſt have been. Known, that the Exceptions were taken with a 
view of preventing the Report from being confirmed: but [ mut 
deter mine it to have been regular; and that nothing but an order 
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complete execution of the power. Then the other Words, im- 
porting the conveyance-of an intereſt, are completely inoperative, 
WR a Conſidering. it then as the execution of a power, the neceſſar 
11 the lepal oftate-in;the- truſtees (0) ;'and then 
8 . the objection ariſes: the ef ates, of the perſons beneficially i in- 
= tereſted being merely equitable; ; in which reſpect there is a materia] 
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wan hasan intereſt and alſo. a power, and does an act, which may | 
pe either g conveyance: of the intereſt or the execution of a power, 
1 it hall be referred to his intereſt, and not to his power. Six Ed. 
e ward Clere's,caſe (6) is an authority expreſsly to that point. This 
Y „ is; a conveyance to the uſes of the marriage ſettlement; - and that 
—_ - conveys. the legal eſtate to the CH gue aſe. The inſtrument is 
E - >- certainly mere proper for the conveyance of an intereſt than for 
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3 | 1960: Report) a 0 the ſubliizured.cfiates. (ewes, arriage 
L A ſelement there is no legal eſtate in the truſtees. | - + Nothing is is more 
3 8 IO a clear than that in order for the plaintiff: o avuil himſelf of the 
1 © = power given by that ſettlement! it muſt be ſtridly complied with. 
= - On the one ſide it is contended, that it has been complied Wirk: 
= on the other, that it has not. I hall not trouble myfelf with the 
=—_ - ey a afterwards purchaſed; in order to make up ſufficient for the 
” Adſubſtication,. {will ſuppoſe: the whole title to be Under the deeq 
1 Se Ü Offober 1784. The plaintiff having entered into this contract 
m conveyed the ſubſtituted eſtates by theſe deeds of leaſe and re- 
1 dated the 1th and z0th of Auguſt 1792 in purſuance of all 
powers in him veſted, and containing words both of conveyance | 
aud of eee "This vi 3" preps iratory to the revocation of 
| e ſettlement, and to enable the plaintifFand bis wife 
1 to 1 them vole the power. The queſtion is, whether under 
= this deed there is a good execution of the condition in the proviſo, 
_—_ or, In other words, W ether by che deeds the plaintiff had legally 
. conveyed de the trullees in the ſettlement this other eſtate exactly 
in dhe ſame manner and 10 the fame uſes as the eſtates compriſed 
= __.i& the ſettlement,” The objeckion is entirely technical, and cer. 
a x 7 - rainly very nice, and, 1 rather think, a little too refined ; though J 
Wo _ an objection of that ſort certainly may fairly be made; 3. and I wil 
1 5 | riot find fault with a purchaſer for taking the opinion ol the Court 
=—_ :. - upon it; 4p" gentlemen of. great character really ſtate it as a fair 
_ ground of ohjection. The objeckion ariſes. from the mode, in 
| which the eſtate fubſticuted v was s conveyed. to the plinif; which 


* en 180 0 or intereſt; mwg tes: ih fubjet to, duch 
powers, proviſoes and agreements; as he ſhould"by deed-or writ- 
3 bas ing under his hand and ſeal limit, declare, or appoint ;; and, in 
- defaulr/thereof; ic the uſe of him, bis heirs, and afſighs. Tbis 
x therefore was veſted: in him (a) at the time of the ſubſtitution; and 
tze woe, which he takes for that, purpoſe, is, not by exprefely 
3 a declaring, that in purſuance: of his power he appointe, but by this | 
”  — conveyance of leaſe and releaſe; in which he uſes words, that can- 
Ec - not at all apply to the power; and, as he had ad-hoth a power and an 
| intereſt, it is now ſaid, to- invalidate the deed, the Court muſt fay, 
| he did this 3 in execution of Mean val, and not ee _ 
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_ 27 11 waſh be: erred: only: to the power z Ab * 

truſteen are in poſſeſſion by virtue of che deaſe; ; which was per- 

ſecciy nugatory, if he meant only to execute his power. That is : 
going out of the way to raiſe objections, which the Court is in the 
habit of very much diſcouraging. I will not determine, eee, 

it woulch not have been a fatal objection, if it had b een r 

ton of the power, veſting a truſt eſtate inſtead of che 135 3 - fs ++ | 
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be nar, Sa into he, queſtion, whether upon „„ 
Goodell Fe Brigham . the. 9 could Not have been exerciſed... | 5 . Fes 7 J 2 | 
I. think notwithſtanding. that caſe he. might have appointed. a ule, 1 1 Y: 
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appoint, and in default 75 appointment, 49- wo didn. ale he 1 Nei, „ = 
the party oy not. 1 the 1 create an e bat vill 3 0 
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nions, upon which this objection has been taken, only Rate it as 
a doubt ; ; and they are oppoſed by the opinion of another gentle · 
man in favour of the title. Eut I muſt determine upon the caſe, 
as it appears upon conſideration of the conveyance; and [ am 
clearly of opinion upon every principle, upon which the 7 e 
acts with regard to the conſtruction of conveyances, that! it would 
be monſtrous 1 10 this caſe to hold, that, where there is a power = 
an intereſt, and he at being equivocal, it is doubtful, Whe⸗ n 
ther be acted under the one or the other, the Court ſhould adopt 1 
5 that, Which would defeat the inſtrument. | But this caſe woes fi ; Lion 1 1 f 3 * 
farther; for the a&i is not equivocal, . The party has made. uſe of IG - 4 A l / 
words, that have no reference to the execution of a power. Ti am r 
; of e e that this i is an 1 "nad title. | F : 
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WEE. acid, and ee, Edward Ruſs and Gorge Cullen, jun, and 


=. executor 


—_ . bolt bis goods, chattels and perſonal eftate and effects, 
1 BEES. YT 4 8 at confi. of ready money, or be inyeſted upon government or real 
= ſecurities; and his freehold eſtates he deviſect to them, their heirs 
3 3 5 N and aſſigns, 3 in truſt to ſell and diſpoſe thereof, and the money 
= 5  atfifiog from ſuch. ſales, aud the Tens ang profits of his freehold, = 
= _ 5 | * and-perſoual, eftatey,- to. be Gipoſed hy" 8 aforeſaid, ; 
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- | 1799. as.to:the-malue of che lub dinuusd eftates, vl 
= We: 4 1 Auen 28 to the coſts.. I is very ĩmpolitic to Sire a 
. power 10 ſublinge eſtates without abſalving a purchaſer from the! 
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b 3 1 be executed ſtrictiy. I admit; had been no decree in | 


=. chaſer under the. cauſe, it ãs not clear, that it would not have lain upon the 

à power to 

= a powe . purchaſer to ther againſt the children the value of the ſubſtituted 

ſubſtitutin C3 nn 

3 * en pf eſtates, 1. | to know-. whether the defendant. at the 

of 154. . ̃ . ] ·• 0» 

1 time of his p te fab it was a title, that could nt be made 

bdoond io | go6d without ubſtitation ' of eſtates: Thi 

mer the va- F | of | t does not appear 
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=. & | a6 the! die divided. The decree directed a ſpecific 
Aa atice of the contra act, and an account of che principal money 
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fore a decree du ply: atteſted to” paſs, real eſtate, authoriſed, empowered, or- 
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Now: 1 the ſurvivor, his executors and adminiſtrators, a8 ſoon ws: might be 
dtor pro- after his deceaſe abſolutely to ſell and diſpoſe of all and 10 much, of. 
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or were copyhold « or cuſtomary holden, and. alſo of all ſueb parts 
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owe by mortgage or otherwiſe, and alſo his funeral and Probate EE 
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e by another will, dated the alt of Augy? 1797, and | 1 * 
laly executed be paſs; real..etates, directe, that, firſt, after this 


funeral;expences and Juſt debts are diſcharged, Which he leaves. to | 
be doge by his wife Lydia C Culbam and Edward Reih ne: Faetitors; | 
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ruſting, kat N will accept. 20“. for bis trouble, ſecendiy, that 1 
they; bet the guardians 0 his. font George Cullen, bout: t nine * = 3 4 x 
of. age, until. he ſhall. be twenty- doe. The teſtat 1 
that, Until his ſon ſhall arrive at the age of twenty · obe, bis lues 1 
tion and bringing up ſhall be paid our of the rents ariſing from his 
"ffs and the overplus, if any, to. be taken to and for the uſe of 
his wife; ; and he 7 that, when his ſon! ſhall be ewenty-one; =. 3 
he hall pay out o f tho teſtator's. eſtate or eſtates the ſum of on 
| fierling by balf-yearly payments to the ſaid Lydia Culhban Sn 85 7 = 
her natural life ; and all his houſehold furniture, goods, and ſtock - 1 
lie on dead, de let wo dhe ls of his did wife, ua bi ln ==, 
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„ * a decree for an account: but it was afterwards mentioned, | 
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| ion at low: The: general opinion , that. thiete ani . „ 
decrees and a decree .obtained-/by another creditor. The eſſect == 
of chat ie, that, unleſs the.executor can prevail upon a cteditor to . 
;nſtitute a ſuit againſt him, which.in ahe time of Lord Falbaf WM sn 
conſidered 3 as. collulion,, Wo is at the MEE: gh the. erediton, . 1 1 


inerexone of the Coun: ed 85 -oreditor fuing at cli uh r 


Bucele: vw. Atleo, 2 Fern. 35. an executor brought a bill apa 100 a 1 15 
the creitors to aſcertain, whSO was to be preferred: a demurrer by 
one was overruled. Upon ſuch a bill the-afſets would be equally | 
under che adminiſtration of the Court a8 upon a bill by a creditar. 
The objection is, that. the executor might diſmiſs his bill, or not 
go on With the ſuit: but the anſwer to that Would be, that if he am 
did ſo, or was guilty of any . the creditor,” + rag ns he 
"uy would have * denef 
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He pleaded che general iſſue; which by legal implication. a” 
him anſwerable for aſſets. That rule has been thought very hard £1 
eren in a Court of Law. In Erving v. Peters, 3 Jem Rep. 
Lord Kenyon ſays, he yields to the weight of the 
authorities,” but not to the reaſoning of them. This executor ON 
being empowered by the firſt will to ſell the real efta e in R 
of the inſufficiency of the perſonal to anſwer the de is ſued by 
a creditor, and does that, which amounts to an admiſſion of aſſets. 
It turns out, that there's a ſubſequent will, which revokes the 
former. He was miſtaken in point of conſtruction; and the 
queſtion is, whether the Court will not relieve him againſt the 
elfe@t of ſuch | miſtake, If the aſſets had been diminiſhed, the . 
Court would have relieved him; as where part of the property was 5 
deſtroyed - "Wh m0” my acted . a ally n this Court 
d. 8 V 
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Are Omer in fapport of the « motion —The Sund af the 11 ern 
caſes in favour lof che power of the Court to interpoſe after 
2 degree is chis. In Morrice v. "The Bank of England (a) it was 
decided, that a decree in equity is equal to a judgment at law. 
Then the creditor availing himſelf of the decree had priority | 
a e e, who had not ch A Judgments, . But in . 
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: wico andered 1 Boing ee erk deciftötr upon the pont, that 


aſlets;3"amd/aſtet bereite. baer twee vatitage of What might 


moved the diffeültye LordsXonjen felt ag fared Ruth 5. Ligb. 


In, this caſe the action was hrought in Trinity Ten 1798. 57 
declaration, Was Hiled in Miobazlmas Tetm. The: 8 
made on jhe Ach of U ecember 1798. The defendant pleated 5 
| affumpſit it upon the 239 of Jauhary 1799. The bill was filed in 
| February. 1799 The trial Was at the Sittings after Hlary Term ; 
A and the judgment was in Eger Term! The admiſſion of affets by 
the plea is concluſive. Nothing of the ſuppoſed miſtake appears 
iin the anſwer: to which alone the Court can attend. Tbe anſwer 


: infiſts, that the plaintiff had aſſets... The miſtake is mere allegation. 
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erxctutor may voluntarity; if Re pleaſes, pay a Tpeciaſty debt pend. 
2 4 ſuit apon a bil filed b another ereditor of equal degree 
Suppoſe the eaſe in Vernon to Rand; whete' all the creditors Were 
diere N Court: int thüs cafe ths dctibtr dag brought by one ere. 
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baue been pleaded- Mr. latte mug.. Erving” VI PHP: te- 


ron (c), Which lis not truty reported im Sulkelz, from Lord Holy; 
Manuſcript, wtovoitings K:10b/# Ra Scree ht 46 regatd 
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bands will not permit the executor: to be: Putfue®i2t law.) That 
caſe and Murat gie v. Chtdle (of), wete after 2 Heerde; Which is 


| ated, to de nbe chief conſiderstion id Mattin vi Martin 50. 
There ip no inſtance of am ibjunftibn hefbre in decrees the ereditor 
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ere is not a ſuggeſtion i in the bill abgut i The rule of evi- 


= mult, be the ame in equity as at law. If the plaiatiff comes 


upon miſtake, he e he mult. firſt proye, he had no aſſtta. That muſt 


d decided | by. i and it has been decided at law, that als 
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3ccord-is_ concluſive evidence; of aſſets. The mere 
4dlay, The fact is, and it appears upon the account taken in de * 
xccleſiaſtical Court, that the * is in poſſeſſion of aſſ 5 
than ſufficient f or this debt. JJ OI EE rn * es. 


1 LM 
, Ba. 7 
* . e 7 0 TR EE 5 : 
* 
« 
- | - | ; 
: 2 1 
* , Ne "WAIT I 3 nd : 4 4 . "rs ' of , 7 
f p ; n J 5 ö x * 7 * 1 
: * 4 y 89 * * 7 *) 8 q 5 . 1 i 5 4 F OA” »% 
* 3 # N 1 4 1 * f 4 \ FA. 
« 5 * 7 * of 3 7 "4 L * 
\ \ 4 


@. 


The Sblie or. ( Amicus Curia) In Martin v. Martin ; 
Lord Hardwitke ſays, that from the confuſion and inconvenience: - ; 
in reſpett of the adminiſtration of aſſets it had been deſired, that 
2 proviſion ſhould be made by the legiſlature concerning; it. 
A direction was.given to the Judges, that a bill ſhould be bre 
in a8 to the Perſonal aſſets ;-and a ſhort bill was brought in upon 

* caſe. of Morrice v. 2 be Bank of England, but laid aſide from 
the difficulty. - The ground was much argued before Lord * bur 

low that after. a decree a Court of equity has a right to conti 
all ſubſequent proceedings of creditors; for unleſs" it does, * . 
would gain priority, and the Court could not carry into effect its 
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Vernon is very ſingular. 
Hot gan there be a bill againſt all the creditors? Has that caſe 
there any inſtance, in which a 
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= A partner . 0 Tn by. his wall made in i the Ea. "=" and 
Lim dated the 4th of Func. 1792, alter an introduction deelarin 


3 appointed, that inſtrument | his will, and that he was in his * ſenſes and 


not individu- 


£ good health, te, proceeded thus: 5 


ally but as a 


* e 1 8570 WEE ee 
» , 


rm, exe- - 
.Cutors and 


claimed the _ 


B : d 

=. Ae - being of my own acquiring it gives me conſequently full and 
ol perſons -- „ 

= = 7 power according to all human laws and cu/toms to gire 


| attorneys, 4 and bequeath and beſtow of the ſameto whom and in what man- 
executors and 


1 guardians, in « ner it ſeemeth moſt honourable and fit; and accordingly I ds 
bf e weden and; confine and "appli the Honours 
= ponent <0" Mel Rybery and: Captain Wi 


” _ torneys and 


1 en *" Denmark, to be my lawful attorneys and executors to this my 
E  creeda trot will as well as guardians to the following infant children in that 


\ For the next 


of kis and * oountry, now in England for their education. Ido alſo hereby 
it was re- = 4&4 houſe of Mef[' Pybu;, 


x 5 inate, conſtitute, and appoint, the 
* Call, and Grunr, of Me B 

do appoint a 

= * -_ true and lawful executors to this my laſt will and teſtament as 


5 e well as guardians to the aforeſaid children: namely &. George 


Samy children, in the ſaid country for their education. tem, I 
1 5 do alſo nominate, conſtitute, and ap >0int, Lieutenant Milliam 
3 Henry Hicks, wy Aid. de Camp, and Henry 'Wilſone Eſq. of 
=: $ Calcutta in Bengal, my true and law ful attorneys in that country 


5 executors to ſee my earthly remains committed to it's mother 


„ 66 paid as a preſent to the ſoldiers, who carry my corple to the 
Dea os 5 4 * grave: 500 more to be diſtributed in alms indiſcriminately 


* given to the brigade major of the Ration ; alſo one to each of 
<< the adjutants. I do hereby give and bequeath to my dear and 


8 4. of 40,0001. ſterling; to which amount a landed eſtate is to be 


5 | 40 lan 
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3 e, e And in order to prevent all Autres between | my Tation 
b bent my earthly property, all and every part of which 


dm Haſte, both of Copenhagen, 


nil-Street, Londen, in England, my 


| 4. Knudfon, Cecilia Knudſen, and Eloiſa Knudſon; commonly called 


El... and executors of this my laſt will and teſtament, - 1 enjoin my 


e earth 1 in a ſuitable and ſoldier-like manner: loco Siccas to be 
«6 upon. the day of my interment upon the ſpot: a ſword to be 


| ITN beloved Sr. George Knudſon, commonly called my ſon, the ſum - 


2 for him 1 in either * the en, Denmark or 


4 2000 RY in bnd r be liketh belt to ende Is; Wai a. 
4 is my will and commands, that the faid George XKnud/on be put 
4 in full poſſeſſion of the ſaid eſtate, when he attains the years of 
.66 maturity preſeribed by the laws of the country he may chooſe to. 
4 live-in : but in caſe of his demiſe before that period of years, or 
« ſhiculd he be married, and have no male or female iſſue by 15 = 
. marniage, "the ſaid landed eſtate to be as appertaining to m] Hg = 
« family: that is to ſay, a ſteward at 1004. per annum to have be 1 
management thereof; and the produce from the ſaid eſtate, to 
00 be called Berrily, to be diſtributed in charity and for the relief 5. 
a of the poor and deſerving of che country the ſaid eſtate may „ 
i fte in, em, I do alſo hereby give and bequeath to my e 
« (early beloved Cecilia Kniidſon, commonly called my daughter, ä 
the ſum of 10,0004. ſterling; and which ſum it is my wii I 1 
i: and commands be paid her on being diſpoſed of in lawful wed- 5 5 Ls 1 | 2 1 
ee bythe approbation' and conſent" of her guardians: büt in 
-6caſe -of her demiſe before the; the faid Cecilia, arrive to that ä i 
4 ſtate, or before the: arrive at the age of maturity, my legacy to 1 Wu 5 1 
her in that event is to be equally divided between Sf. George _ = 
| 4 Kuudſon and Eloiſa Knudſen, Item, I do alſo hereby _—_ = = 
E © ns: to. my dear and beloved . iſa Nauen, commonly 
called my daughter, the ſum of 10,0007. ſterling; and-which 
4 ſaid ſutm it is my will ner Mall be paid her upon her 1 
M _— in lawful'marriage by the approbation and con- 
her truſtees and guardians: but in caſe-of the ſaid Lis ia "FF 
4 Ging before that event my legacy to her is to be equally divided 
« hetween e, Grone Knud/on and Cecilia Knudſen,” Im, Ide 
© hereby will and bequeath to my. Aid de Camp Lieutenant Mn 
4 Henry Hicks the ſum of 8000 Calentta Siccas, Them, I'do hereby 0 j Y bl 
«will and bequeath to my dear beloved ſiſter Lady Bergetta [( 
| cl Mazar all my fund in the hands of my attorney, . = 
9 the Hon. Niels Ryberg, of Copenhagen, - Denmark; of which ſhe - . — 5 
« * will take immediate poſſeſſion: but in caſe of her death, before 5 1 
- my will reaches Europe, without any iſſue by the ſaid marriage 1 9 5 
4 © with" Frederic De Maar Eſq., my legacy to her it is my will 
} 4 and commands be equally divided between 87. George Knudſen,  - => 4, _— 
« Cecilia Knudfon, and Eleife Wagen, or in the event of the death 
Hof any of the aforeſaid children | this legacy is to "be 3 855 1 
« cap betyeeen the furviyors.” ah ache 
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N. Al- ble in the 1 


„ character of - 7 


ſn bad taken KEY 3 Yoln oran and the partnerſhip ade and 


3 bn Simpſon » and James Gra bam + deccaled, » pon which a balance gente,” 
of. near. 40007. was due to the 1 7 of J e and that Teſt 1 
Green, of Br: i/tol, who was uncle to Mrs. O'Halloran, on behal if of 

the plaintiffs applied to O'Halloran for an account; and appre- - 
hending his intefition of leaving! the kingdom: übe aecbunting | —= 
requeſted Simpſon not a pay the Wen Rn 
1 . 0% 119m 1 n £40 3 zi 70 12 Ag TR p I 
Tue bill charged chain between dhe defetdants Singh and 
5 o Hülle that Simpſon was poſſeſſes! of 3560. belonging to the 
1 ellate öf Doran; and particularly of two bonds from 3 - 
and John Tun, each 'for 1506/5 "that Singen and O'Zeliazon \ 
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* 5 . | i e Green, Simp/en,. Graham, and Tur anno, and other perſons, belong- 


1 Dea, e; aj Simpſon, Han and Tun, 
„ . N may 
3 : 


y examined ; and it contained many errors in favour of «Sing. 


a/bil bad b e ee fled to Sas 2 eee adh 
knew, or ſuſpected or hid renſon to ſuſpect that O! Aullocan u 
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s, und was about tc ge abrönd. The bill chatged con- 
——— Green and Simpſon to chat effect, and as to the 
proper means of ſecuring the property, before adminiſtration v Was 
granted. o O Halloran; or any payment was made to him by. 


e bills or notes or other ſecurities to 
O. Halloran on account of the eſtate of Doran; and afterward; 
; alumed the two bonds för I Foot, each, due to che eſtate of Doran 


to himſelf; and paid or pretended to bay dhe amount to Halb. 


11 1 


other petſon againſt 0. Halloran's 8 obtaining adminiſtration ; and 


, — * * 


afterwards withdrew it; "that in oppoling the adminiſtration he 


4 1 4 


at without 
authority; b ſet out for London, to, litigate 
the adminiſtration; and that ' Simpſon, though he was agent for 
Yreen, permitted improper ſureties to be taken for 0. Hallorar's 
duly. adminiſtering. The bill farther charged, that O'Halloran and 
his wife intend to call i in all the debts, and haye received | part of 
: We property ; F that” they intend to £0 abroad ; 3 and have com- 
1 an ation againſt Grten far recoverin g of '70ol. 4 per cent. 
Conſolidated Bank Annuities, the produce of 400 Ii part of the 


KF v4 4. es av 


one” due to 0 the” hay” of "Doray, 0 pets 5 * and 
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Green being about t to 


An 


The. prayer 1 the bill w Was, 0 O'Halloran and his 3 m 
4 for the perſonal. eſtate of Doran, come. to their hands, 
after payment of his debts and funeral expences; that they may 
8 reſtrained from proceeding in their ſaid action againſt Green, 
and from recovering any money due upon ſecurities | in the hands 


may 1 j the money aue fem ehink wih sa ey i u che ban, 
| and be reſtrained from paying it to O*Halloran,and his wife; that I 
bingen may account for ſo much of the perſonal eſtate of Doan ""_ 
as/was in his hands at the time ' Green gave him notice not to pay i 
to O Halloram; that the reſidue may be aſcertained, and two third 
parts be ſet apart and appropriated for the benefit of the plaintiffs | 
according to the Statute of D Mributiont, and laid out, c.; thats _ 
writ of Ne excat regno' may iffue againſt O'Halloran; and, if it ſhall 
appear, that Simon has paid to Of Halloran any of the 'montes 
aforeſaid,*that* he may be decreed” to anſwer. the ſame; or if it 
(hall appear, that he has given ſecurities, that he may be reſtrained _ 
from paying the monies mentioned therein to "O*Halhoran, and 9 Fs 
may pay the ſame into court; and Re OO» 5 2 be fe- . 
uy from gs ety ſecurities.” - 0. 61,4 e e 
| x7: . i Ro 1 . 1 „% 
be bat Feen — in five [2 OR md: the bill wks £7 
amended after each of the firſt four. The laſt amendment was 
upon the 28th ob February. 1798. : Faſeph.. Doran, one of the in- 
fant plaintiffs died; 3 and the bill was revived againſt Fole eph: Green; 15 
who. took, gut adminiſtration to him, 05 Halloran and his Mie | 
being, alſo dead, the bill Was again, reviyed, againſt . Gueſt; wh 
took out adminiſtration to, Martha O'Halloran. and ad: iniſtratic 
4 bow 7 N A John OW. 55 | 
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9 The Miehdant Simpſon by his firſt anſwer, which was filed i in 


Septembur” I 78 7. ſtated. that in Kai, 1 782 Jab Doran being 
engage in a ſea-faring life became "concerned with | this defendant 
and James Graham ; and There was an account .c current between 
them. "Upon the laſt account in 1784 a a | balance e of. 38 561. 15. 3d. 55 
was due to Buran. The defendant Jobn Grabam being indebred . 

t0 the partnerſhip-« of Simpſon and James Graham gave his bond. to 
them for 1500/7. with intereſt, dated the 20th of January 178 bs 
and payable the 20th of January I 787% Jobn! Tu unno being like- . 2 
wiſe indebted to the , partnerfhip of Simpſon and Graham i in a large 95 
ſum gave them his bond for 1 500l. with intereſt, dated the iſt of 
March. 1 28 5, and payable the rſt of March 1787. Theſe bonds : 
mere aſterwards delivered up to the obligors cancelled. The de. | 
fendant admits payment of 500/.. to Fo ofe pb Green on the gh of 5 ; 
april 1785 $ by the order of Martha 0 Halloran. 15 on n 15 
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1 if ln out of the + money of Doran: but t they were Aber own. b 
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1508. et 11 - Py charged to the acemint of 3 1 i400} 
mid 10 Green, Upon or ſoap after delivering up the to bong, 
ier elle ide defendant did Muly-oredit the account of Doras f. 
e. nde faid ſumg Adminiſtration Was granted to OHaloran ſon. 
die in Marchlaſt; and ſoon aſterwards O. Halloran as admin. 
ſtrator requeſted: Simpſon, and C zaham to render an Account current 
of all money tranſactions between them and Daran; which the 
7 deſendänt did; and Mac ſums \of +1 500/.»and- intereſt were 
5 articles, The balance due from the de- 
ſurviving. ver amount 40 3167 l. 13% d. Tha 


a I” juſted, and ſigned, and the 


A 1 paid ooo fel ite deſendant on the gt of 
} : 5 5 Manch laſt. No other ſum belonging to Doran, nor any ſecurity, 
remains in his hands, ner in particular; the ſaid two bonds: 
the defendant having prev ully to the gth of March rere 
nc m up cancelled. 1 N 3011 247 wa : Ko W a TUADITS + 1 1 
1 zer T6 (I HF: : auot. Nd pid; tate ii bobs, 


_ -2iPhe defendant Sinh en b. his ſecond 'aifwer ited!” "PO 
br fatisfied the” balance of $185 1.1 34. 2% on the gth' of March 
—_ 1787 to O*Hillbran by trandferritig the ame At his "ret veſt and b 
=, is direvtionto his private” or Teparate account with' the defendant 
__ trading under the firm of Crahbiim and en. ; "The ſaid" ſeparate 
| account was on the ſame gth of March duly ſettled and adjuſted, 


Aug d the ETA due to 0. Halloras upon that account. appeared to 
5 be 2 254¹ T 104.; 3, Which was thereupon, at. the like requeſt and 

= direction + O. Hallo Horan transferred to. bis credit in Acgount with 
MM | 5 | this defendant Simpſon and Dav hen, 0 is preſent partner; arid they 
. have ſince paid thereout divers ſums t to or on account of Of Halloran 
_—_ in their bufineſs as merchagts. : The defendant denies that the ſaid 
=—_ . account mentioned in the bill Was not fairly Eule, or that 
O'Halloran did not frriftly examine, it, or that there were er errors. 

> He denies that he never paid or kee 10 0 0 Halloran any money 
dnn dhe account aforeſaid ;. or that be paid, « or Hehe the ſame or 
5 a part thereof after the filing of the bill, or after he, was ſerved 
- with procels to anſwer the, ſame; and fays, the ſame. was. fairly 
= and bond fide ſettled, and the balance paid or ſatisfied, at the time 
eie manner before mentioned. He denies, that at the time 
=_  -. a+ mache ſuch payment or fatisfaQion he knew. or believed, or 
3 ht 755 duſpected, or bad any reaſon. to believe. or "Tylpedt, that, O'Halloran 4 
ww net taken out adminiſtration, or that EOS * after * 
— TIE. I * be 


=, | 1 YH * . 
* wm we 


17 — 


= | 0 | 
; N [4 | 7 5 | 5 ; * 
"pas, LO | 8 „ YH, | 8 : | ? " 
1 * . ö Dot f : 
N l - - : 2 c x ; | 4 
g - 5 " e 

1 , 2 N 96 

© 
1. 1 £ * 


ST 
* of 1 * # IVE 
. 
N GOD us & 4 ö * _= N. 
e F 7x1 [ 
+ { 
| 75 = 
l 7 > 


ee 19 * . 
a or donbtfyl ſtances, or a a cular 
| _ © phat No be 


N FAS about, to go abroad and that he e 
nat 4 native dr relidenvim this country; He admits: ao 


Green, Up at it ought - to "be ſetured,' He admits, be was induced 
by the repreſentations of Green to believe or füſpeck, that the pro- 


perty, if paid to Of Hallerav, might be 1 miſapplied or in danger = 
being loſt; and that Green, TR this defendant made any pays =» 
ment Or, atisfaQtion,. delired him not © pay any thing, and in _ 


| formed ham. of the Hanger t "the ee woul 4 1 in, if fy Would 5 , 5 


['$ $7 


get into ehe ans of 0*Zalloron; and under ſach apprehenſion, 


and not knowing, that O'Halloran had or. would have any lawful „ 
ned, de orig not pay ana 
| part to. aller dn: 8 but this Was Pu — 5 his arrival. and before 1 
* nigilieation "granted: to him.  Previoully. to that 2dminiſtration 5 
this defendant  co- -operated. with Green, and- conſented to. become b 
1 adminiftratar. Weh him; and; they applied accordingly. , but 
0: Halloran! arrived, and. cauſed a Caveat to be entered, and obtained 7 


right, 39; he, paid, this defendant: dec] * 


alminiſhration: and, thereupon - or ſoan after warde as adminiſtratat 
he persmptor 


be, authoriſed, . and conceiying himſelf ng; longer able 


um, dich ecordingly pay or fatjafy him in reſpec 
before the Bling of th 


or helef before he had any knowledge or ngtice, that any bill was 


es nat knows. when be had firſt notice, that the. plaintiffs would 


uſe ſome: of the wonies paid: to him 28 adminiſtrators; hut he 
(aue gefendlant) thought himſelf hound to ey. He denies, at 
ik ot an on 05 det ear RO 0 Halloron, SF 
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milapplied dy him. but admits, he Ener, YET 


uu demanded am immediate ſettlement of the account. 
2 1 defendant and D n N eſtate; and defendant finding A 5 


e e ch effec; or wie prepriety to reſiſt the payment 10 . 


of the ſaid account. «Ma A 
> bill, and to the beſt of his. Werse N 


a filed, e e mapoer and et the dme before mentioned, He 5 


file@bi} but 10 dhe beſt of his remembrance and belief it was 
bat deen Wortly, if at all, before the: bill was Ried. Ele dedies, 
hst e adi beſt of his knowledge or belief as inſolxent 
zt the gie the: account was, ſettled. "He admits, that upon che 
repreſentarions of Hreen he thought it probable, O Halloran might t 


83 an 


hefors' OBalbran kad taken out adminiſtration, and: before _ 4 5 1 

defcüdsst had paid-or: Satisfied 10 km an thing, bad many conver- 5 
lotion and ſome correſpondence with this. defendant reſpeQing \ HT 
property”. "of Doran in hiv hands and the moſt proper means of wg 
ſecuring It againſt ( O'Halloran, and that the defendant agreed with . 
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5 . 8 the th of March : but he fa the fame upon __e da 
= before he paid or ſatisfied © Halloran che ſaid * 756 


_ the defendant: charged all ſuch payments to the ſeparate account, 


5 8 | "ant not to his acoount with Doran' 8 eltite. He cannot ſet forth, 


_ whew adminiftration was granted; nor Whether he law the fans 
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_ X95" mut kill ontained the adage Diran- from the 
N f "December 17784, the date of che former Tettlement, to 
- me Zoth "of Fane 1786. The balance then due to the eftate 
- Hera w as” 1447.” 18." 94, after” charging” the” faid eſtate 
Wich two. ſeveral fums of: T5007. in the ſaid” account! mentioned 
1 hate been lent by Crabim- and &i inen to Jaun Gregory 
2 q Tunno upon beit teſpeAiee bonds. The account” Was far- 
_ they continued | to the "gh" of Marth 1587. The balance then 
Was 318% 13% 22.” Th fach account credit was given to the 
8 ate for the aid two ſums and the intereſt upon the ſaid bonds 
as having been received by Simpſon in diſcharge thereof. The 
' defendant Aamits, Foot.” Was paid by him atid Bis partner Grahan 


*. 


to Green,” | He admits frequent requeſts from Green not to pay to 
o Halloran: bar” cannot” ſet- forth When they were "firſt made. 


Thy received” a letter from Martba O'Halloran from New Pro- 
1 vidence, dated the 26th of Au 1786, e expreſſing her bope, that 


15 5 | they bad not proteſted "O*Halloran's bills; "and' tat” they would 


Tells with him finally ; and faying, ſhe” bad Tedrawn' bills, and 
| hoped, they would honor "them. * 


_ defendant reecived a letter from O'Halloran, after having obtained 

_ adminiſtration ; "ſaying, he” would come the next day to make 2 

. final Rea and deitring the defendant to be prepared, or to 

abide the conſequeneeg 5 and faying; that be (O Halloran) had 

ee a bill in Chancery to be filed againſt Grienwithout delay. 
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money to O. Halloran: upon bis ſeparate and private account; » and 


25 and 


Ou the *8th® of March the 


Tor 65 8 Ms defendant ſabmined. The 1 was dented, 
onthe tb of Marrb in the preſence of the derk. of the defendant's = 5 
ſolicitot z and the balance was: IPON the ſame. gth- of. March. Ph; ih ">< 1 
ſome convenient time afterwards transferred. to che private account. | 35 7 1 al 
&f- 0* Halforan in the uſual ourſe of their buſineſs AS; merchants,. 7 a 4 5 705 A 1 | 
The defendant admits, there was no other conſideration for the” f 1 1 
aid: transfers He denies, that he and O'Halloran had no Sealing . = 
untik about the time 0: Halloran called fot an account of Doran's, 15 1 = 
eſtate z for the defendant baving been informed about April 1 78 We 15 1 
that" Halloran had married the widow of Doran, accepted a LY 1 7 M 


aum by O'Halloran upon him for 234 17: „ Which was paid in 5 1 
July 1786 Which made it neceſſary for the defendant to een _—_— 
re a. 
benen prior 20 chat. O0. Halloran arrived. in . 1 55 3 1 Þ 
Sulden e kelte siog; and having brought letters; of. re- | 1 :- 
commetdation+from/ the defendant's correſpondents abroad, the .- 
defendant continued-bis ſeparate dealings wi between | 
July 58 and the 9th of March. 1787 had paid advanced to IJ | | 
nim and for his uſe upon his ſeparate and diſtin. account divers 1 
ſums of money, amonntiog in che whole to 645 1465.1 44. a | 1 ? 
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upon che ſaid. | 1787 the ſaid account, was allo let = = 
1 the: ſame being l ſettled, and the de endant having —_ 
% into partoer{hip, ce balance, wn = 5 ot = 
upon the ſaid account. kane in the 8 fo 
a ee vis. 25440, TYM 104, which, and 
no more, was then due on the balance of ſuch account, to t 5 Ty 5 — 
beſt of this defendant's knowledge and belief, was upon the ſame _ 
geh of Marcb or in ſome convenient time afterwards transferred _. 
for the account in the firm of Grubam and Simpſon 1 to.0'Halloran's a 17 
| account/with the defendant and Daviſon; and proper entries were : 

| made in the uſual manner; and the defendant and Davy/on in oon 1 
beet of ſuch transfer accepted and paid divers bills of ex- F 1 7 4 F 1 | 
change, which e been previouſiy drawn upon them by: O*Hal- 1 1 
brun or his wife on account o of Dorauꝭs eſtate; which they ns Wt 
not otherwiſe M ecepted; and they have ſince alſo paid * 8 

ſums ol money on account of O. Halloran in the way of their bu- 

dies as merchants 7 by reaſon of all Which payments the ſaid WO 

einst trausſer or balance of 3187/J. 138, 20. was ver) conſider- - 
ably reduced,” The defendant denies; that Jobn :Grahum': or. . 1 5 3 
Tunno" Was Hanes, to che eltate of Doran ad bond or otherwiſe | 5 
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„ eſtate or füffer the ſame to fuſtain any ri y they 
g Gate he Acco or Büren under the tefpeAtive dates of tt, 
4 wk Fatury ab® the iſt of AM 1 50 J. che laid two fums of 
5 18s. exch; af if bey bac been Tent Upon dhe Maid bends out af 
E 1 | Deen moge, When the bonds beca e due, or ſoon after. 
, cancelled and delivered upto 
BN Wi bier; and the defendant thiefeupom eredited he account of 
f Doss With the Thid tne ſurme ef 1 3800 l and in, 
1 CC [March 17895, as Manche Jayme 
et — Wilereof had been upon that day aſſumed or taken ee 
1 the Ne er g N ene firm of Erabum. and Simpſon. 
I 2 . ma HY 56 MIB . 1 962 n Sx 1 5 e "th 1 1 4 oy 8 5 8 
| By the fourth e . e a e ſtated, chat een, 
3 „ the gik of March 1787 ot upon the morning © 
| 3 | 5 > | e following day: he does not recollect, which; b ee, : 
d ei gie fromilte being entered with that date ade in the day- 
3 bee The water was made openly in the ei 
3 ö 8 uſual courſe of buſineſs, not only by thedide 
= but as an ordinary proceeding" in 
3 Ee = 49d there my anvetn "account citing. W * ; 
=: 5 85 * the fifth anſwer the defendant ſtated, that the: oY MF 
3 | VS forms and believes, the adminiſtration was granted to O. Halloron 
1 55 n the gch ef March! 1g 5 f and that it wan granted-to/him: a the 
3 i bosband and attorney and for the uſe, of Mora OfHalboran;. and 
1 ; 5  cherefore determined "pon her death. [AR W 10 wot at the ime 
7 1 VV „„ 5 ; | 5 


Ge ben r e Som or ati part ere Fel let 3 

defeitdant dit Hſlime'aby Tuck bnd pom HichRIF) or pay or "= 

er pay thek akbunk to Haran bet the defending 55 | 

_ __ prior to the year 1785 they were reſpeAively — | 
. merchants" "= confderable fun, uid | 

bei ſo indebted” Became bund tot them in the faid two: bonds 

duted che 26th "of e anch che iſt of March Fun 

Guam and this defendant Med upon terins of great intimac 

with Doran, and had I ber 5e Manage his- er ee concerns 

8 Brita, arſe pe tic e eee 

there 

fanenng ee yore 

_ fight be ballet pom 57 bY repreſentati ve for 5 

hefe Daa without ſuch notice a8 ere eee from 

 Pibcatiriony, and of no: volker renſon; ali without amy intenti 
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acequnt in the ſchedule annexed, beginning the gth of March. 
The partnerſhip. between the defendant and Daviſen commenced 


he, or any perſon with his privity, wrote 40 O. Halloran to with- 


Re admits, that een 
Caveat; and that he ed. as be did in ti , 


in, Juh zand the commiſſion for ſwearing Green duly : to adminiſter 


but in that month be 
rived, and. entered 2 


of filing the 6 orig inal bill nor at any time "AY nor is. 3 now, 2 ; 
any; account between the defendant and O'Halloran, fave. the 


op the aſt of; January 1.286: but notwithſtanding the accounts of 
Doran, were continued, under the firm of Graham and the defend- 5 
ant. He denies to the. beſt of his knowledge, remembrance, and , 
belief, that he entered, or was privy to, the entering, ſave as after. 
mentioned, any Caveat-in-thename of Green or any other perſon 
againſt granting adminiſtration to O'Halloran, or that ſuch was 
| entered. by any perſon, ſave, as after mentioned, or that this 
defendant heard or knew thereof, ſave as after mentioned; or that 


2. 3 . 
authority. or privity of Green... In February i 780 the defendant | 
received. from O. Halloran and his. wife a letter of attorney au- 
thorifing+ him. and Green to obtain adminiſtration. O Halloran 1 
being expected in May, the defendant and Green thought | it prus. 
dent to decline applying: but O Halloran not arriving, they applied : 


1799 


2755 Bana, 


5 gy er. 


| draw. the.ſame, or mga the A Hes as after mentioned. e 


iſſued, and was returned to this defendant upon the 17th of Auguſt: | 
fore any further proceedings O* Halloran ar- 
Caveat. The defendant | is informed and 
believes, that, pending. the proceedings, that is, upon the 8th of 5 


February 1787, O. Halloran received a Letter of Attorney from bis 5 
his wife; that he applied to Green 8 proctor; ; and WAS, infor med, * 
that the. commiſſion iſſued for ſwearing Green, operated. as A Caveat; bk 


chat many applications were made by O Halloran to. Green 8 proftar 
a8 to that obſtacle; and a Caveat was entered by Green' $ proctor; 3 
. batupon the 7th of March 1787 a ſpecial, application. was — 4 


by QHalleran, Rating: the proceedings z. and that he had taken his 


defendant and Green:as to admit of 1 forther litigation; and the 


n 


3 hy 8 „ 8 G 1 5 . 155 Caveat; 5 


Paſſage; and- his preſence was neceſſary 1 in M Providence ; 2 and | 
that bis Tight. appeared. to. the Judge. ſo, clear i in preference to the 


Judge thereupon ordered adminiſtration to be granted; which was 
granted accordingly, bearing date the gth of March. The defendant 
rote a letter, dated the 28th of February, to OHalloran, in anſwer 
do one received from him, which is loſt or deſtroyed, afuring bim, 

the proQer, had no directions from the ee as tO entering the 5 


= 4 47 


_— 1599. a Abbt ths defendum id pl had applied in dc. of 
FE = ot the powers given them by him (O Halloran) and his wife; that be 
WS (ehe defendant) believed Smith (his attorney) employed a Proctor 
. = | a Aal. 65 10 do the buſineſs: but that lince O Halloran came, and entered a 
3 Caveat for-reaſons beſt known to himſelf, he (the defendag. 

bad not interfered. The defendant” always underfiood, ad- 
= . miniffration Was granted to O* Halloran. as huſband and attorney 


3 = 8 defendaut. He co- operated with Green as long as it was ptac⸗ 
WM WT Ee ticable. From motives of prudence, aud being well affured, 
= gu O' Halloran' muſt ſucceed, the defendant became more indifferent | 
_— as to the event of the buſineſs; and When he found, O'Hallran 
1 Bien was duly. inveſted” with legal powers to enforce an immediate 

ſettlement of the ſai account between him and Doran's eſtate, 4 
—_ payment, arid. bad actually threatened by letter to do ſo, he 
ich it prudent dc ſabmit to O'*Halloran's authority by an im- 
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” © Informed Green of ſuch ſettlement by & letter dated the 12th of 
—_— N March 1587; j ſtating, that he had received a letter from 0. Hallbran, 
35 8 I 5s defiridg (a to have the account ready. next day; that O'Halliran. 
_ came, and pro duced His authority fro 

JJ diſputing with; that the defendant faid 4s much is. 
1 5 1 * could reſpecking che children; that O'Halloran declared, he 
_: _ would do"ample juſtice! to them, but inſiſtet upon che defendant's 
1 8 = 92 making the ſettlement directly, or he would inſtavitly have him 


. 55 6 


=. 1 arxeſted; d; chat, confi idering tlie conſequence that might be by 


Tie defendatit was. induced, though not withdüt reluctance, to 
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E 1 eber, and that they had juſtified © 


1 5 derte, Which were from the beſt motives,” would not 
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bf Martha O' Halloran, not by reaſon of any letter or ad of the 


Hine ſettlement ; und be (the defendant) Wortly: afterwards 


m Doctor's Commons, Wich 


| * 5 5 | = | 7 as his creditors, and being ſatisfied of O. Halrun-s authority, 


1 5 make a ſettlement ; though he found, O'Halloran had ugdoubted 
0 ; ir 5060; that O*Halbron 
3 5 = 1 65 rf 2 Told him, he had given directions for a ſettlement With Green with- 2 
_— 5 Güt delay; therefore he (the defendant) was afraid, all Green' $ 


F I - _ anſwer Bis expeQations;: - chat he {the defendant) ft6od in a very 
= "= : Hay and dangerous way. from the advances he had made : but 
1 85 | 5 1 Me. 5 e IE them al ths the ſettlement; ich. Was 5 
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8 85 . defendant, ſhewing, that Green was of the ſame opinion as ko 
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I cannot at No con 2 to Gs a ſhare in the adminiſtra- 
« tion leaſt in endeavouring to ſerve Mrs. O Halloran and her 9 
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1 This 3 contained the ſame account as the former anſwers 
as 70 the two bonds of Fohn Graham and Tunno; and it ſtated 
the; 3 8 on the 10th of March 2797. to une 
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The lane: 
-receivedior borrowed from Simpſon: or any other e any „ 
. which ie bis knowledge or belief was part of the eſtate of Doran, 
or executed a bond or any other ſecurity for the uſe-of Doran: 
| i 8 oo at 150 TONS of Crabam 


and Simpſon or one of chem he ga . 
-Rated in" Sens anſwers); which p ea Gelees up Abele. r 
*n onlideration paſſed” st the time: but che defendant” was in- 
 debted to Grabam and | 10 larger amount. N = 
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8 IR Tunno put i in a ſimilar anſwer with reſpe@ to = 
ons anſwers. i 8888 7 1 1755 $3 2 8 4 0 
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1 bill; and ſtate e e Was a to 1 by Simpſon. ang - 
Gaben by a bill of Martha Arth of | 


1 198 Upon the gih of KC a ; 
mt to the Sil. of bande wie, ang was balance ee gh 50 = 
a J 0 3 E „ 
. believes, they had {ent advice 1 

Jig a eter | o -bim,- dated the 20 „55 


tad. wrigen..to..them, | expreſſing bis 3 ö bY 
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NT hands. They (Grabam and Simp/on) wr x0 
3 ey ( 22 ) wrote to this defendant com. 
n of O. Halloran's conduct in drawing upon them and not 
= 8 5 5 it in his letters to them; wherefore they ſuffered the 
= wah noted. Fames Grabum died; and OHalkran drew | 
= N | © : 5 many bills afterwards.” | Simpſon. and his new partner expreſſed 
=: —- | their diſapprobation of that and of Of Halloran's character. A letter 
=. from Simpſon to this defendant ſtated, that their Tolicitor cautioned 
. them not to dacept O. Halloran's bills: another letter contained x 
_ . _ of an' opinion of counſel, taken by-this defendant and Stmpſon, 
that it could not be juſtified, and affirming the children's right to two- I 
_ thirds'of the whole property, both in England and abroad, expreſſed 
_ their fears of O. Hallorams coming over and getting adminiſtration; 
in which caſe the children would loſe all'; and propoſed, in er 
= 80 to ſerve the children, that Green ſhould: adminiſter, and Simpſon 

> 185 . therein. Several meetings took place after O. Hallarun's 
arial, 0 Halloran propoſed, that the ädminiſtration of Green 
„ .ahd- Simpſon ſhould only extend to the eſſects in » England; 
dad that 1000, including the 500l. paid to Green ſhould be ſe- 
cure for the uſe of the children in full of all demands. - Simp/on 
propoſed in converſation and by letter, that 2000). ſhould be ſet- 
tled upon the children, and O'Halloran ſhould take the reſt: but 
Ae defebdant refuſed his conſent; as he values thie ſhare of the 
plaintiffs at 3000 l. atleaſt: After theſe meetings this defendant 
thought all matters were-amicably adjuſted; that he and Simpſon 
were to have the adminiſtration; and that two thirds of the whole 
= Would be ſecured: for che plaintiffs; when O*Halloron informed 
1 ES: "Ws that be tid that morning withdrawn his power of attorney, 
=. and entered a Caveat againſt their adminiſtration. This defendant 
_ oY Wie to Mrs. 0.Halloran, charging her not to give adminiſtration 
FR 8 ; - - what! huſband: and left 4 vndon; believing, that neither Simplon 
; b . vor -himſetf, nor 0. Halloran, cauld obtain adminiftration without 
= | "her" conſent ** He received letters from Simpſon and Davian, 
5 0 giving an account 1 O'Halloran s conduct and intentions; 
„ Simpfon - 8 pear e friend of the plaintiffs. About the 
 _  Pheginning of: 1787 che molt preſſing letters came from Mrs. 
ET *O*Halloran's father, intreating this defendant” immediate interfer- 
| TN ence to fave the plaintiffs from ruin; as O* Halloran was ſpending 
ide eſtate drawing bills, Ie. © The defendant determined to apply 
10 * e and about! March FI ke! went to 1 ; and 
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od gabe he ould Mans Aeg to vill aaa ts 
| filed on'behalf of theiplaiatifis ; and that he had nothing to do 
*. to deliver in his -acegunts and abide che deciſion; and that 
\ ought hie Bach Said a Stent geal contrary to thisdeferidant's advice, 
"_- defendant zppretiefided, he (Simpfon) vas *Aill-w thin! he 
1 of ſafety. Simplon Haid he wiſhed he had known it a little 
ober; - kg e had very Aatel) written to 6.Hallbrun. that he would 
no longer oppoſe his Setting udminiſttation; 4 that he had . 
z note from bis attorney, informing Him, that he appreliended, 
. Would get the admi tration pretty soon; aud Be ad- 
iled this defendant to call upot theattortiey3"ahd at the ſame time 
be ſhewed this defendant” che two bohds uf Job Graham and 
Tuno; Which be repreſented. to be part of Doran s eſtate. ba This 
gefendant went to the artorney ; ho informed. bich, e 


could net Sbtein admiriſttation until the 20h of 5 Upo 'Y 


0 Ba He received” letter, dated "the 12th' of March from 


rained from(hem,after) proce rolequeſtention hadifſued ain him.” 
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the fairneſs of the ſettlement, at the office. of his ſolicitor, and after 


0 Halloran had: peruſed and po the aboount,” 
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' plaintiffs epntended, that the defendant Simpſon mult be auſwerable 
* two thirds of the ſurplus of the perſonal « eſtate of Dorgn on 
the foot of the uc, dated. the 56 of March 1 e 


A - Mr Grant: . A Ring for 5 4 TW Jane Sim be. pen ” 
authority, of Utterſon' v. Mair (a); this bill cannot be ſuſtained. 
That was the ſtrongeſt. poſſible . caſe; for all the facts were . 
mitted by the demurrer ; 3 B. chat the money \ would. be loſt, if i it 
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Simpſon” (the letter, ſited! dn Simpfon's anſwer; acquainting Green, „ 
"ai he had ſettled with O'Halloran). 'Ot Halloran commenced wa 
action againft this'defendant: 0 get the um of 560“. doit of bis 
hands; upon Which le paid; i into Court under an order wade in” 
this cauſe. 'OtHalleran and Ris wife died before any anſwer was ob- 


Ki evidence for the defendant Simpſon: eonbited oof, the Aepa- 
B of bis partner and 2 warebouſe-man as to the account, and 


"45.0 5 


1 bs Solici chews General, "Mr. {bars 5 105 iy. pF 1 4 Ky 


LY 


58. "Es | 
$1508, ia 


which the defendant Boe orders. for fllag dhe bill; and returned | 


I. 
: 45 
** 3 
- 
: # 
1 q 
* $ 


and as to "the! | 
27 e 3 +. 5 < 
sf f Ye balance Ge. 995 on es 9 8 $97 n nw 
y # 1 OE ES n hs ES 4 N 15 NF , | 
tran er 0 t e 5 ee, bo gn” e 


6 


F<: 


Re. 4 „ p 
g r 2 
— œ . —— —„ 


n 


2 > 8 
by . Sos 
* — 8 

x 5 10 ; * L 22 

P * - - S 4 þ 

| — - — p— — 
r > CI rr —— — — — 
— — 2 — 


Bo 
_ 
U 
« 
i 
LORE 
r 
J 
. 1 
1 
| 
* F 
l 
' 
[MIL | 
1 j 
' 
a "1 [ | 
i 
x \ TY, 
h 
q 
11 ol 
IF |: yd 
5 
* 
a 
, 
* 0 | 
. 4 p 
0 14 
4 ' 
» 1 f 
y | L 
1, j 70 
Ls of] = 
i 
o * 
E * 
1 
D l 
7 
j * 
: 15 
J 
>4 4H 
5 { 
: 
1 
AN 
1 [ J 
oy 7 
» i”; 
$+ 
* p 
l * 
15 # 11 Id 
4 
A ' 
4 
| 
o 
2 
i 
# 0 
k . 
4 * 
4 05 
* 7 
. 
1 
' 4 
n 
2 1 
0 
[1 
1 
1 . 
2 | bt . 
*. ee 
2 ge) 
' \ 
4 
1 6 
| * 1 
1 14.4 
"4 1 
# + , 
g 11 
oy Ty „ 
* 5 "TU 
F ö 7 
9 Fr 34 
© 708 j 
l 1.8 
N ar. np 
4 * wa! [4 
. 
* - 4 4 4 % 
1 % 
\ : i 11 
* . 
LAY 1 
* | 
roy Wl 
N. 3 
e 1 
\ A 
_—— 10 
141 
1 
W * 
„ 91 
; L449; 51 
„ 
F * 
* 4 I 
a 1745 
lb vl 
— 
l py . N 
1 j 1 
N 
7 if! 
* 7 
7 * 
1 p 4: 
34 
15 * f 
1 
£08 { 
Ws . 
2 q 
- 1208 
+ 7 48 
1 5 
+. "<8 1 
1 U\ 
e 
5 \ 11 
4 
12 5 IT, 
4 o 4 * 
125488 4 
© 38 
! 1 
* 1 
*P l 
1 \ 
$3 ! 
x 0% 
y 4 
# wy. Fo k 
7 1 
1 0 [1 
_ 9 
} 1 Ll | 
7 il q 
1 
14 Sx% [ das 
p a 
1 
1 12 4 
= L 1 i 
- os 
THR 
N Y 
1 ) 
> 
*4 1 | 
1 
5 r 0 
1 [ 
2 1 ” 
"RY 
„ * i 
g 8 N 
5 Tx * 
= : 
q | 
= 
* 
o p F . 
©. 4 
"+ 
- "+0 
MD 
90 [ 
'F, i 
* ! 1 
* * 
4 
* * 
1 
[ 
* 
p . 1 
14 
-® 
9 
n Wa 
\ 2 RY. 


N n N 9 I " — =_ * = 
oY * * ä = wy - _ i 
Fry =" I =” 9 9 N N n e bs 7 * F <a pd * * * N _ deb 
rs. ov * 8 1 CERES — 9 n ade os 
4 15 * 1 8 * 5 "+ \ 4 p 1 # 
; * Ty \ 7 Fi ' * * * 1 
* "pe * 4 . | 3 
- # * * w : 4 
3 D : | * * 1 
\ ” : . 
{ EIS that 2 
* 4 . - 
& » d 
* > 9 bed 8 
„ * 
NN 
* * bo 85 
* P [| 


1 Was FPS me V. ee e he 1 F 
the executrix being abrogd;; and not: amenable to the proceſs of th. 
"Court, 3 receiver. was appointed, with p Power: do bring actions i, 
the name of the executrin; but no debtor to the eſtate was chere 
ce e le this cafe. Simpſon is on a debeo to the eſtate; 
=  , anon 5 only, that if the money in Simens hands gen 
eien a a, it will be qpſt. The bill. is againg 
1111 to. oblige him-toraccount without paſſn, 

ES : -thro Raabe — 14, a the, adminiſtrator, or fit 1 an 
En iojundien againſt;te Aminiſtrator, and the appointment of ſome 
1 perſon to receive, theop Operty, The prayer: ef. he bill z 
C x.gMan; that .O* Halloran may be re. 
rained: from, getting in the effects; but \they did got obtain an 


n 
e. 
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7. 


dose, The mere filing of the, bill, cannot have thet effec, 
eee cee to.the debtgr, pot $9.pax. is not ſuficient. An 

injunctions necelſary. . The debtor therefore e mas-afe in paying 
* 5 8 5 a i 600 the admini nſtrator... „ IV. Ae. would bare & been. proper 2 him 
1 . iq have del | di it as lang as, poſſible: abut che e queſtio on js, whether 
=— any thing made 3 it Incompetent, to. him to wake the payment or a 
denen of\ the account with Q* Hal! nan, There is nothing in 
e ge to take it out-of ;thoſe. deciſions... Though it is not eaſy 
perfect gate the.condu@ of. ths, defendant; it has been 
exaggerated. | Ifbe could beiconlidered. in. another.light than as « 


= _ mae debtor, Mill he is not reſponſible in the . in which thi 
=. - \ attempts ito alfeer him. Nees sb b 1 $ 
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| $6 3 of: vnn v. Meir 
5 4 this caſe, cannot bold. The. ground of allowing the demurrer 
Was, that the plaintiff ought to have applied under. the bankruptcy, 
-or to have filed A bill Againſt | the inſolvent executor. In Newland 
1 v. Champion (8). Lord Ha rdwicke conceived, that there 1 is: no doubt, 
=_ £ alley circumſtances this fort. of. hill. - may be filed.” Agents ot 
4 1 5 truſtees have frequently” been made parties to bills by creditors; 
ne upon a bill by. perſons 1 in the -fituation of the plain- 
= till, entitled two-thirds of the furplus, and filing a bill to have 
43 PRE f 5 -that ſurplus: ſeeured, in conſequence of the condition of the perſon, 

_ Who obtained Te of adminiſtration. But 1 in this] inſtance the 

car undertaking » Was ; by Simpſon himſelf; for be had ſaid, the property | 
3 count ie de ſecured); ; and that he ſhould | Pe TE, to i 4 
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ei the money. 


enable him to weten ine money in his hands under colour of acc 


1 by: the fraud of Simpſon that O. Halbes was Senkbled ts 4 0 5 

"There is eaſe of fraud againſt Simpſon ; by 5 
hich he wüs contriving'to prevent the plaintiffs from having the | 
penent of che ſuit they intended to inſtitute, and to prevent Me - 

J ˙ͤ There is no 'trot'in_ 


vis Four felt anſwers; put in the fifth; the cbntrivance appears to 
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counting with OHallorun, and to cover the payments mn de 


| bim. By the the conduct of Simphan the bill againſt him as agent and 


truſtee 18 fully es: me was truſtes'as to the bende of Ne 
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Lob ChHanceriron——The 88 alle t this bill i is, 8 


a diſtributive ſhare of an iti 
eſtate, who bas 8 m7 debt with the adminiſtrator ; N and 


that objection i 18 ſupported by a caſe, in which to a bill by a re- | . 
ditor of a bankrupt upon a debt accrued: ſubſequent to the bank- TS 


ri prey againſt the affignees i in eg of the forplus A demurrer 1 
reditor or of next of kin, if they LL 


wayallewed. In the caſe of a « 
ein fate a'caſe, chat the repreſent 


14 9 


| homey of Lord Hardwicke i in that caſe cited from Veſe fey has, I 
believe, been ſupported by 2 vaſt number of caſes; "where it has 
been Bec for a par 
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to the aceount he gives himſelf be had placed gut the effects of the 


ſecuritieg by bond; of Which he had given notice ro the principal; 
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x ſuit cannot be e on n bebalf 'of the next of kin, entitled to 0g 
e's eltate, apaitiſt a debtor: to the 5 ; 


ative iscolluding with the debtors 7 
tio the eſtate, and diminiſhing che fund, they Rave a right upon 0 
that round of colluſion 40 make che debtor à party, to obtain a 
discovery, and upon that diſcovery to attach upon the money, and 


to prevent! the payment of the money « or a ſettlement of the account 5 
by colluſion between the repreſentative and the debtor. The au- 5 


ty, intereſted either as creditor, or as being 
entitled to a diſtributive ſhare of the perſonal eſtate, not to Permit 
the adminiſtration to go on abuſively or colluſively e 12275 


inteſtate} uſing the power and confidence placed in him, in two | 


upon Which bonds he Had carried on in his accounts the intereſt, 2 . 
15 as ben 95 95 thole bonds to the eltate of Doran ; upon Which be e 
| 3j "AR ö 


1 0 Mr. Sinjje is i * -vaiy an ee bm chat 9 75 a ; 
* .debtor- to the eſtate. He was agent to the inteſtate. According By 
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| 4 commiſſon as. agent; as for money . out "ME. 4 
| loan; gad after the death of Doron he repreſents it to thoſe aQing 
Wh for the children af a ſpecific part of the eſtate of Doran ſecutel 
upon theſe bonds; for Which he 'was reſponſible. It is in Vain for 
him no to ſuy, all his ds fllle3*thirke had nöt lent the money of 
Doran, and taken the bonds as due to that eſtäte; but that he 
7 thought fit at the date he mentions to make two debtors to him 
give bonds; and to repreſent, that theſe'ſecuritits were taken for 
Darass eſtate They (wear certainly,” that they knew nothing af 
_ that they were ſimply bonds given to'Simpſon; and he g gare 
them back cancelled; therefore they are diſcharged ; as they cer. 
tainly are: but 1 muſt hold him to the duty, according to the 
1 ſituation, inn Which he. laced himſelf; by. the. repreſentations be 
8 made, both to Doran, and; after his death, to thoſe: aQing for the | 
5 chilgren; upon oP 3 . 1 e to, FER We: Ah 
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"1 Then. 1857 the arrival. of. Oc Hale, in; Eugland, ſhall not 
deten the circumſtances 2 but. the whole makes up; a gaſe of col. 
Juſion between them for an intereſted purpoſe, The intereſt u 
extremely obyigus. | Simpſon. manage: that OHallbran ſhall ge 
out adminiſtration at. a.particular date; knowing the intention of 
thoſe acting for the children to Alle a bill to; prevent him from re- 
ceiving the produce and leaving England, with.it. Upon the gth 
of March.1787 Simpſon ſettles, as he ealls it, with O, Halloran 
* hat, is it be ſettles? He had, very imprudently, hokding out dit- 
. ferent colours. to Green, ſuffered Of Halloran. to. draw: upon hin, 
when he had no right to draw. He had involved bimſelf tothe 
amount of doo. with O'Halloran... It is clear Simpſon knew his 
_ circumſtances; that. he was not fit to be, truſted. with the ad- 
miniſtration of property in which others were intereſted, if it 
could be prevented. He talks: of meaſures intended to be taken 
5 13 him by 0. Hulloran; ; that O'Halloran threatened to arreſt 
ä He might have arreſted him: but the arreſt would have |} 
Tp 3 Vain. It might have been fruſtrated upon application. to af 
rg Judge. O'Halloran. was indebted to him in a larger ſum thai 
. - cond have been poſlibly. ſtated as due to him; for theſe two 
pon would have been ſufficient. to have ſatisfied any: thing due to 
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_ the eſtate of Doran, Upon a xepreſentation of the circumſtances 
wr „ bat Singen the ae ue Lure would have been ſtopped 
. LY „ e immediately 
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— making! 10 demand againſt Wia Thek Wh 
is the farthereaſe? If he hole caſe had been diſcloſed, it wotild 
have been“ he duty of Simpſon to have had the money Paid int * 
Ne. 
Court Luſtead of making any actual payment of money, he re. Eon od 
| imburles; himſelf for all the bills, which he ſufferod 0 Hallrus 
to draw without any tight to draw; bills for ſmall ſums at long 


dates; with all the advantage atiſing- from the negotiation of the 1 
money: 750. eee his 1 from 1792 without any pro» „„ 
Mk account it. 5 6 e 1 211% i Lo] 5 1 fs JJ 
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ra theſe grounds of a Fandel Rap intereſted nien i M l | 
O0'Hall ran, Which has produced a loſs to the eſtate, I muſt hold r | 
| Singen accountable, as he would have been, if the truth of the  =—_ 
cale was, 2s be repreſented it, diz that the bonds had been 
ſtanding? out due from ' thoſe obligors. AT hey would have been 
part of the ſpecific; eſtate, for which Simpſon was a truſter. For 
that, he 10 anſwerable;-but at the ſame time he is only anſwerable ET 
for what would —B ae wo 
* oi elm . T4 ASS Yo 101 205 220] 5 | 1 

© Direft an acount of the 49 eſtate of Doran againſt the de- 
fendant Simpſon; and an enquiry, vrhat is the amount bf the ſhare 
of the children ;- vin, two thirds of the ſurplus; and e = 
| the anger e N = N with colts, A 85 
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1 per- 
formance re- 
fuſed on the 


e 3H; R lacheſs and 
Porter Banner, 2 bankrupt, ENS, ee met of the rrifling con- 


ö ankrupt | for his life in t] plaintiff; 
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the con- 
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a freehold farw.. at Hot i in ' Yorkie, expe? La nt upon the « E 
either of two. perſons, and a freebold eſtate It Ofcoaldlirh i in Hark: for a ſale to 
hey, ecken upon the death VERT under a 
7755 bankruptey 
os iſſue male. ol one of th | 
* „ c oo 1 
82 nene ttereſt for 5 2 \ 
1 under which this il was fed, were theſe: E —_— 
1 n io 6 1 
* 15 poſſeſſion 
Thedefendants bring alſo been ig. are remiſs ths bil nas ang without coſts en ae. 
1 8 poyed, 


. b | „tte plainti 
of u rever- 
05 r l 
rk ry happened in n n May 1 470 » The defendants em- val fell into 9 
* up the ; — 


3999. et the e bb a6 an auGioneer:to ſell the 1 
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Has . 


& . 
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int 


every particular, that can be prochred; and this hey hope 
5 Will prove fatisfaQory; and deſi tre an anſwer by Saturday or 
0 Monday. Byna letter to them from dhe plaintiff's ſolicitor, | 
dated the 19th of Ofober, he informs them, that the abſtraQ of 

; dhe title has been again laid 


dated the! 16th of December, from the ſolicitors for the defendants 
. to the plaiyiſf's falicitor they ſay, they are defired- by the alfignees 
to requeſt, he will immediately inform them, whether his 4 


| intends completing. the. purchaſe, or. not. 5 By another letter, to 


no be done therein.” ThE” plattciff's: ſolicitor by. a letter, dated 
g 2 the Ith of Faliiary 594 10 the ſolicitors for" the defebdant, ſays, | 
- 1"? hg is. dire by de Murrier to % he is hoe ready, "ws he 
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bur has always been, to compl 
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title made out to him; that it ic between two and the E months 


28 N yes ſince the abſtract was ſent to them the laſt, time: be refers. them to 


again defired by the aſſign 
\ have offered, and which they are ready to give him, 1 Us the belt 
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ſionary intereſt in the! eſtates in: FTorihſbire. At dheir requeſt hq ! 
went to r ontzſbire for the purpoſe of getting the neceſſary informa, 
ton, in order to prepare dhe particular, The bankrupts inter 
a theſe eſtates. was put up deo fade the g ift of Famuary'1 793: bu 
it was not ſold, The plaintiff then offered to purchaſe it him 
for 1000 which offer Mas accepted hy a letter, dated the ih al 
- February - 1793. The abſtract. was delivered upon the 3d of Fuh 
1793; and was laid before Mr. Sidebotbam on behalf of the plain. 
tiff; and ſeveral objeQions were made to it; in conſequence of 
which a correſpondence took place- between the ſolicitors of the 
| parties; ant ara MAY ee o Eh ard farther” een 
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Fr The A folicicars wrote to ip bolkeitot for the 790 
ff, incloſing s letter, which they ſey, he will ſee, has furniſhed 


fore Mr. Sideborbam, atid is tranſ. | 
mitted with further inquiries” pointed out by bim. \By a letter, 


the plaintiff, dated the third of January. 1794, they fay, they are 
gnees; to, Acqua him; Tl the title they 


ey: ca make, and ſuch ad is preſumed 0 be ſullickenlt; "therefore 
they requeſt to be immedhatel) iufbtmell, 6 Whether be will accept 
fach title; or not; As it Is 'neceſfary;"fomething <fieftual ſhould 


e his” piirchiale upon having a a 
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2 ies later he then wrote; and ſuggeſts, hat there "would be no. 


n ht great difficulty in anſwering che queries and remarks of Mr. Side- 
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ai with the. n n in Act. 1 
ſaddian ef theſe! queries and remarks; ſo that the buſineſs may be — 
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. e e 5 Kbreby, 3 again give you Bolle, that otlelk you do „ 
wilhin one week from the date hereof make good and complete „ 
44 e purchaſe of the reverſionary life intereſt of the ſaid bank- 1 
fußt in divers freetiold eſtates in the county of York, long ſiuce 
1 ' contraffed for, 23 buch title g's given you, 28 we always , 
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Ws and dated the 118 inſtant, reached me here yelterday. 

4 Inianfwer 1 beg leave to fay, that I ſhall be in town on Saturday 

* evening ; and will ca ith upon you on Monday forenoon; When T 

* hope, and doubt n6t; that ſome mode | may be be bit upon for "the 
coiittuſſon of he" bifinels in queſtion, that ' will be at once 
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By letter, dated the; 20th of F 5 
for, the 
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4 133 they ſay, they be 


bed e vio — V and -unleſs the ſame is fully IS, 
compleated by Friday next, they ſhall be under the neceſſity of 
dilpohng of the ſame for the like ſum to another perſon ; and by a 
poltſcript they added, thav-the aflignees deſire them to inform him, 
e eg des for the ſeid ehm 

than he was originally t give; and therefore wo e cid 
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| tie he now enters Matar” reduced-to the 8 of filin 


| were ſerved with A Subpang to. anſwer... The anſwers Were put in 
1 Term 1798. after notice of a. motion to diſmiſs the. bill. for Want of 


. tained to amend the bill; Which ſtated "only, that the plainiif 
, agreed to purchaſe Lot 2: vis. the Ufealdtirk, eftats 13nd the 


| feng to anſwer the amended bill was returnable the 27th of Fuly; 
| lives, upon the determination of which the reverfionary intereſt of 1 
; the bankrupt, was expeQant,. died upon the 15th of Augu 


Steh ol June 1798,  Upon'the death of; the former the defendaun 


On che part of the plaintiff, 


and upon the death of the other, to the whole. The plaintiff in- 
ſured the life of the bankrupt ; who was about the age of thirty. lix, 
and healthy: The! 
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e plakdtiP's/folteltos by TY letter; dated the 46d of "oF 
— to the ſlicitors for the defendanis, days, that in anſwer w 
their letter of that day to Mr. Spurrier be is directed to fay, thy 
Spurrier is defirous of completing the purchaſe on havin 


3215 a good 
title made to. bim; and that to enforce its completion With ſuch 
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The Vil was ou upon the 8th. of ap 1 997% "® 0 at "i 
7 the creditors of the bankrupt upon the 3 3th of April the ;defendany 


v7 


upon the 1 4th: of 9 24% 1797. The N liearion n, 


fl 
e 


proſecution; q and upon the; 12th of Fuly 17.8 an order v was ob- 


anſwer admitted the agreement, as ſtated in the bill. The $u- 


I 4 


and the anſwer was ſworn upon the 7th oel bey, "admitting 


the agreement as to both lots. William Fobn Banner, one. of the 


1797. 
Arthur, Dogget. Banner, the only remaining. life, died upon the 


ht of the bapkrupt became entitled to. the poſſeſnon of one 
fixth part of the premiſes, which were the ſubject of the contrad; 


further anſwer ſtated, thüt the rents und profits 
8 en to 6 br 500 U A ycur; and the binkrupt's 
was werth about 8007. In 1 9s the bankrupt*Himſclf 
ed t6 o pureliaſe the intereſt of the a bea, with the title 
had, for the ſame pi _ at Which the plainciff bad agreed to 
Haut ar an n ka ? _— 
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his ſolicitor and ſeveral perſons i in Yorkftire, 1 a view to 
e information as to the title, beginning on the mag of 4 
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1 Richards and. Mr Stankey far the Haintiff contended, chat 
he Wag entitled to a ſpecific performance; and they relied” on 

Mortimer v. ber (e) and Fack/on v. Lever % as äüthorites, renne 
think the alteration of ances by the "CINE of the lives Hanover. 3 


r — 
— - — 


V by JJ Yes IT ¼ N —_ 
Mr: Lhy Mr. Grant "and Mr. Pemberton for the as erden 5 E 
Upon this ſubject A Court 'of Equity attends to equitable | circum EY 


RR ye 


ſtances 3 3 as, whether the plaintiff has acted fairly, and ſo as if 0 ; Je . e 2 ; 
to entitle hiraſelf to Telief.” After the trifling conduct of. the e 
plaintiff, and bis delay, upon A ſubject of this nature a contract 1 1 li 
for the fale "of a reverſionary eſtate for life, which ought to haye "A It = 
been immediately executed, and under this change of eircum- 1 
ſtances, he cannot have a decree: Newman. v. Rogers (e). In r 
Hayes v. Caryll (a) it was. held, that Where a party bas wrifled, E 5 1 A i 
. in bis foro; op: 
cially, if the Grcumflances are altered. In Mortimer v. 0 „ 
there was no remiſineſs or backwardneſs: vet even in that caſe. 4 LO, 2 1 


ſpecific performance was not decreed ir in the firſt inſtance ; 981 but the 0 A wa 
defendant afterwards ſubraitted to what appeared to be the opinion &Þ} 
| of the Court, To Fack/on v, Lever there was no remilſueſs what= &Þ 
ver or relyGance to perform 1 te Jag « op te ie tg „ 
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1 this — 3 Sie was very  aQive, ues it was his i . 
| to be ſo. \ There is the ſtrongeſt contraſt. between his previous . 5 1 | 
and ſubſequent conduct. The motion to diſmiſs the hill was made 
00h as it could be by the c courſe of the Court. What the Lord 27 
Chancellor lays in N ewman v., Rogers. applies cloſely to thele 1 
| defendants, the allignees "of 2, bankrupt, and to this 
1 life eſtate... / The delay was. mew 
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4 er, 1 in reply— Newman. v. RN applies muc 
than. the caſes, that bave been cited for. the plaintiff. The cit 
 cumliance of not paying the e at tho day daes not vitiate the Co 
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99. ee ale of abis Kind nn depend bana. 
1 8 ccumſtances. In Newman x Rogers the money was to be paid | 

5 A. particular dime; and the agreement was peeuliar; cContainin 
1 e * many. articles and tipulations. The delay of the plaintiff in * 
1 | : _ ' caſe aroſe from the miſtake in the bill; Which made an Amend, 
= . :  ment-neceſſary; and the defendants were alſo negligent. Wha 
. were they about? It is impoſſible to cad RY vs * way 

not 255 e with the 9 e | 


* of tbe RolleThe 3 is, Aer. Sn a tl 
a. i the mode, in Which the cauſe has been eondudted, and 
- - - brought to a bearing, the plaintiff is entitled to a ſpecific. per. 
=_ formance of this agreement. The reverſionary intereſt of the 
— bankrupt in theſe eſtates muſt undoubtedly” from the circumſtance, | 
=_ . - In which be Was, be brought to an immediate ſale. Rererſionary 
E Fa 5 + Antereſts are not things, that in general produce a good price; and 
= - nothing: but the ſituation, in Which the defendants ſtood, u 
—_ of a 'bankropt, would tempt them to put this intereſt up 
to fale. They did ſo; and they employed this plaintiff as an 
Ache ; and 1 ade; an auctioncer i is pot to be ſuppoſed con- 
_ verſant Ihe fitles 7 but with regard o the value T muſt ſuppoſe 
bim 48 Converfant as any man, from. the habits of his buſinel, * 
He was not able to:procure ſuch a fale as was ſatisfactory to the 

| Jefendants; and then he enters into this agreement for the pur. 
thaſe "ofit'biniſelF; and upon the 5th of February. 1793 this agree 
ment as concluded by Him ; who muſt be ſuppoſed to bar. 
full kriowledge of the Vale. 14 is ſaid there was nothing binding 
upon the Plaintiff: but” his ſubſequent conduct was certainly 
equivalent to an neceptinre and he became bound 'equally wick 
che defendants; but upon this implied condition, as every man is, | 
chat the juſtice i b of Equity ſ ſhall nor de extended to com- 1 
= pet any party to pay the purchaſe money, leſs nie Ras a title in 
ite opinion of the Court perfectly free from objection, or at leaſt, 
J = Hs free from al reaſonable objection (0 Therefore the defendants 
_ were? in this ſituation; that the Plaine” could enforce” the content 
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VV 8 As to the wateriality of the time 8 ene to Mig ee of 2 . | 
5 : 5 : I. La V. Collett, 4 Bro. C. . 469. Mr. Sanders“ note to Git v. Patrer/en, 1 Ath, 1. 
= . Forrest v. Blwes, ante, 492. and Harrington v. Wheeler, pa. For the general principles 

= by which the diſcretion of tbe Coart is regulated in enforcing or reſcioding agreements 


( 
1 "Tee Calwerly v. Williams, agd Calcraft v. Roebuck, ante, vol. 1. 210-221, | 
= AR, v. Aub, 10 Ne C. wah 882 nl OTE . 805 ante, [vol U 
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making a god title The queſtion is, whether he has procseded, 
as he ought.” Immediately: he -ought. to have inquired into the 
Hitle; And ik it was not ſuch as he liked, be ought to have al, 

either that he would take i it, zor not. The abſtract was delivered 
upon the zd of Fuly 1793. To this, it appears, ſeveral ob- 
jections were taken; and T'muſt take it now, that they were juſt 
objections; for they were not cured in 1797, and are ſtill in- 
Gſted: on. To the letter of the 16th of December 1793 from the 

ſolioitors for the defendants no anſwer whatever was given. By 
 - the letter ofthe: za of Feruary 1794 he again receives notice from 
theſe defendants; the aſſignees of a bankrupt, ſelling a reverſionary = 
intereſt; the life wearing out, and with the chance of an eſtate 
rail intervening, that the title they have oſſered is the beſt the7ß 
can make, and defiring him immediately either to accept or reject | 
it. The anſwer to that is the letter of the 7th of January; 
ſaying," that the 'plaintiff i is ready to complete his purchaſe. upon 


having, not ſuch title as they can make, but ſuch a title ag * 
Court of r wilk 12 7 that = e 2 # "bows x. 
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8 that Yo» 3 55 2 -confideraile, data, 1 129 — 
appear, whether any thing paſſed, except chat they were endea- 
vouring to obviate theſe, objeQions ; for in 1795. Mr. Sidebotham | 
ſeems to think, that his objeftions may be waived, provided certain 


inquiries were made. The application is .renewed. in Janua ß 


1797. It is aſked, what were the defendants: about? They had 


brought themſslves into a ſtrange ſituation. If they had filed „ 


their bill, they would have ſuccerded, I. believe, in getting the 5 


contract reſcinded : but they muſt 


id. the coſts; for they es 


had, brought themſelves into this ms, eral ate they had 


| entered; into a, contract to ſell an eſtate: but they were not able to 
make a good title. 1 Therefore they rather wiſhed to den n 
the plaintiff to e it WP! thn er this n expe 


c "The notice, Nate bis 115 i of omas i797; 3s to 3 His 7 | 
the? putebaſe within a week upon the title” originally offered, or 


hat che eſtate will be fold to another perſon. In anſwer to that 
the plaintiff ſays, chat when he co 
Ry be d bit 8 for 15 concluſion of the buſineſs; not then 


mes to town, he hopes ſome 
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novepiing;thie- this; 2 5 Fed cds: 2th 1 
the defendants ax Friday next; and they apprize the plaintiff 1 
they will not abate any thing in the ptiee on account of x ke | 
of meaſure. At this time the two lives were in being. Tov 
letter he writes an anſwer the fame Evening; Rating, that he * 
_ defirous of completing the purchaſe on having a gobd title; 3 


_ toenforce its completion with fuck title he muſt file a bill, 
— having taken three years, before he would give any Poſitne | 
_ anſwer, | whether he Would take the title they could make 
be reſorts" to the original right be had, and will not give i 
up. I muſt ſuppoſe, the objections to the title were good: other. 
. he ought to have taken it without putting them to all the 
_expence. He had this advantage; that if the lives dropped, be 
might have ſaid, he would take it. Een after the laſt letter 
nearly two months elapſed, before the bill was Ried, The anſwer 
Was put in in three months; which is but a ſhort time for aſſignees 
to put in an anſwer. Why did he not reply immediately ? It h 
3 where was'a blunder in his bill. He might have Found that 
Then he fleeps-a year; and then they compel him to goon | 
6 mores to. diſmiſs the bill; and they ſay, that was done a 
| ſoon as by the courſe of the Court it could be, Then he files 2 
e and then found a miſtake in his bill. In the mean. 
time an important circumftance had taken place; the lives ot 
e nd 5 11 Ne wo Yb in-earneſt in it.” 
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15 N a cake, in which the plain + is. ede to e extra 
e erference of Court? There is one cireumſtance: 
be has kept up the inſuratice of the bankrupt᷑ s life; Which is ſo 
much money thrown away. He may ſtill bring an action; if he 
_ thinks, he can recover. He ought to have made up his mind 
* before. The only doubt I have is, whether chis bill ought 
not to be diſmiſſed with coſts. The defendants might have brought 
=” to an iſſue much ſooner. I am clear, the bill muſt be diſmiſſed: 


bur 1 am inclined to o diſmiſs it without: TO 8, ee ons 
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Aer the cauſe 1. Rod overs few days hs bil was diſmiſs; 
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1 Asen as = will, M dedlting, that a as to the 1 Lepacy of 
155 eftate ſhe was poſſeſſed of ſhe gives as follows, gave to William the 5 fer cent, ll 
ſolid == 

Minchin , and William Green lool. upon. truſt to lay the ſame Ons =_ 
ties: decreed, | _ 

out upon 3 = other e 998; certain truſts, ther 24607,” 
then toceede thus: 5 g ber mr. 

| "0p 992 5 e 1 Ag . = 
vis. Ny 

| « 1 415 give 700 FIERY to 75 am bh, "of b Mi- 2 Ons. == 
1 e purchaſe =_ 

« London, and William Green of Baſi ng froke aforeſaid, gentlemen, evidence of 


the intention 


« a farther ſum of 2400“. in the 5 ber cent. | Conſolidated 255 and millake = ö 
«6; Annuities, 1 in truſt to the uſes W „ „ 


— 


being re- 


e , 
The lll hen SEA the A vis, in | the fir Piat to. pay. 1 
and apply the intereſt and proceeds of one moiety thereof unt 
and between the teſtatrix's s couſins Mrs. Jane Snook and Mrs. 1 9 5 
Elizabeth Clarle in equal proportions during their joint lives 
| and upon the death. of either of them then to pay the Whole 
| intereſt of the ſaid moiety to the {uryivor for life;. and to pay and 
apply the intereſt and proceeds of the other moiety of the faid ſum 
of 24001. unto Fobn Chambers of Baſh ng floke, until his daughters 
relpectively attain their ages of twenty-one years; and from and _ 
after the deceaſe of the ſurvivor of Jane Snot and Elizabeth — _ 


Clarke the teſtatrix gave and bequeathed the intereſt of the =. 


other motety in like manner unto the ſaid John Chambers, until 1 
his ſaid daughters ſhall reſpectively attain their ages. of twenty-one WG 
years; and when and as each of them ſhall attain | ſuch age, . 
directed, that a proportiopable Part of the faid. moiety of 24007. 1 r 
Mall be transferred! into the name of each of them upon attaining "oo 6 
ſuch age reſpeQively; and upon the deceale of the ſurvivor of them lb 
the ſaid Fane Snook and Elizabeth Clarke, provided' they mall haye RT 
attained ſuch age, as aforeſaid, then a proportionable part alſo of 
the other moiety to Þe i in like manner transferred to each of them ä 
reſpectively upon their attaining ſuch ; age, As aforelaid; and in cale - $\ 1 
of the death of either of the daughters of the ſaid John Chambers Pg ; 
before the age of twenty-one yearsſhe directed that the ſhare of her 
or them Jo dying mall 80 to and be equally divided among the ſur- 
vivors. upon attaining their reſpective ages of twenty-one years, as 
aforeſaid. The ſaſſavrix the u, after giving ſome ſpecifie and pecu- 
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"The pill was «fled relief 1 executors 1 5 Jobs Chander: and 
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5 per. cent. ſtock, ot to have 24001. 5 ber cent. ſtock purchaſed, 
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that 24004. 5 ben cent, Annuities in the public funds ſhould be 
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DE RING roy, Marſh, Wi llia iam Horton and 33 "mp "OP f 
on buſineſs in partnerſhip as cotton manufacturers n March 1 
3797; 3 when they became bankrupt. TORY 
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bleach their goods with the petitioners, who were bleachers i in the 
county! of Lancafter,” upon theſe terms; that the petitioners ſhoull 
ſend? in their running account at the end of every three months; and 
. the bankrupts ſhould pay immediately," then the petitioner 
agreed to deduct by way of diſcount and 1 750 out of the account 
0 ſent i in alter Mig rate 'of 304 Her 


user this agreement the accounts were 8 "AP in, and 1 
bie up to the 1ſt of OMoler 1796; when the account for the pre- 
ceding three months was ſent f in, amounting to 3794. 13. 746; 
for Which the petitioners could. not obtain payment. They con- 
tinued however to bleach for the bankrupts till the latter end of 
December following. .. ' Their demand from the 1ſt of Oktober to the 
end of December, when they cealed to bleach, for the bapkrupts, 
Aniounting to 86 80 1 55 1015 of which no account Bed been 
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„ were made "promptly ; z To which the | petitioners, per- PE 
formed their part; and by the nature and ſubſtance of the contract — 
the idea of. a loan is negatived. | T0 make 2 contract uſurious 1 
there muſt be A loan. of money, wares, merchaadize, or other 
commodities, to be repaid or reſtored to the lender with bigher e 
| intereſt than the Statute (a) allows. This is the very reverſe = . f 
os, vis. a contract to take leſs than the real debt, in order „„ 
| accelerate the payment rather than give time for i it. It i is not uſury „ 
to reſerve greater intereſt than the law allows, where the borrower 
has it in his power to repay the prineipal without intereſt at a time 
eertsig; for uſury is an agreement originally to pay the principal 
vith? intereſt above. 5 per cent. If it is not ufury, there is no 
reaſon, why the bankrupts ſhould not be bound by their contra 
according to the courſe of their trade. There is no doubt, a 
greater diſcount . than 5 per cent. is allowed between traders, „ 
Hape. v. Edwards (b) goes farther than this: 5 18 * * nlp of „ 1 
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the marriage of John James and Mary Barrow, widow, a N 8 
leaſehold houſe in Tottenham- Court-Road, of which, Mary Barrow: 2 * - 
was poſſeſſed for a long term of years, and à bond to her, for Chin the 405 4 1 } x 


ſecuring, 20007. and intereſt, were aſſigned to truſtees, upon truſt, power is void 

aſter the marriage, ſubject to a bond debt of 150. due by Mary 5 . | 
Barrow, to receive the rents and i intereſt, and to pay t the ſame or ER „5 
permit the ſame to be received by Mary Barrow. for her. life for children, add 
her ſeparate ule and benefit; 35 and after her deceaſe, then upon 1 0 
truſt, that the truſtees ſhould. ſtand poſſeſſed of the ſaid meſſuage 29 I 
or tenement and of the, ſaid bond thereby aſligned, and the money . = 4 


due thereon, for all and every the child and children of the ſaid Le 2 
at that void 


Mary Barrows by John Barrow, her then late huſband, or by limitation 


| John Famer, her Gig intended huſband; to be begotten, in ſuch fea « Hen. 


tation over 


| ſhareh aud proportions, aud to be paid at ſuch ages and times, and 7, a, obe = 
in ſuch manner, as ſhe, the ſaid Mary Barrow, ſhould by her laſt of the power, © 


in caſe ſuch ' = 

will and teftamentin writing, or by any writing purporting to be or child dies — 
.. 7 g a . * : + of © ; * 3 IE" cave 143 ly 
in the nature of her laſt will and teſtament (notwithſtanding the faid” ings wifeor- 
_ them intended nue) 0 HS. RO her ect . and a in 1 18 2 A 2 


9 * | : * ay | : . of Pia 4 a | as 


"3 
= 
=. 
— 
E 


. NR. 
'P L "6 
. 6 * *. 
* N 2 1 i 1 5 
a 7 
* Mc. 
I * * 
* 
— 5 # F 


FOOTY © the hh of tro or more 0 witneſſes, | give, order, 
—— 


. 


By A RROW. 


-- concerning the ſame reſp ective 


| T Y & 
* , - | 1 * 1 . 


„„ N 
= ; N 
. . Re” 
* 1 658 Yu 
; . "4 


. , 2 
No : I 
— 4 2 „ 2 * £ 
* . - 
* * 2 8 ; : 
by 


* 
— l ; 8 
o Sl <- RED r 


434 
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1 as aforeſaid, living at the time of her death, then in truſt for the 
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direct, limit, 'or appoint. and. that far ſuch eſtate or eſtates, ri; Shit, | 
and intereſts, as the, the ſaid Mary Barrow, ſhould think ro 


Ely > and i 10 caſe the ſaid Mary Bar. 
_ row ſhould die without te aoy ſuch gift, order, direction, 
3 or appointment, in manner aforeſaid, or in caſe the 


whole of the ſaid meſſuages or tenements and premiſes, or the 
money intended to be ſecured on the ſaid bond, ſhould not be 


- Gully, and abſolutely diſpoſed of; then in truſt to aſſign the ſaid 
dale or & e og: 44 it A monies to by: Teceived 


St. ICE IO, 


8 Fr dilpoſed of by: the faid. Mary * rai as . uno 
and amongſt all and every. the child and el üldren of the ſaid Mary 
Barrow by the ſaid Fobn Barrow deceaſed, and to and amongſt all 
and every the child and children of: the ſaid Mary Barrow. to be 
| begotten by the faid John Famer, her intended huſband, in equal 
| ſhares, to be divided between them ſhare and ſhare alike, and 
to be aſſigned to ſuch of the ſaid children, as were or ſhould be a 
ſon or ſons at twenty-one, and to ſuch a6 ſhould- be a daughter 4 
or daughters at twenty-one or marriage, which ſhould firſt hap- 
pen; and in caſe any of them being ſons ſhould be then infants, 
or being daughters ſhould de under age and unmarried, at the 
ee * the faid Mary Barrow, then in truft to aſſign their 
peQive ſhares thereof, when they reſpe Qively attain the age of 
l years or day of marriage; and in caſe there ſhould 
be only one fuch child, then in truſt to aſſign the ſaid meffuage or 
tenement and the money to ariſe by the bond, unto fuch' only 
- ehild at the day and time and i in manner aforefaid and in caſe the 


„ ſhould-'die withour any ſuch child or children, 
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Mary Fomes by her will, dated the 23th, of February 1796, 
155 i 5 . in the preſence of three: witneſſes, reciting-the- ſettlement, 


i far as related to. the ſaid leaſchold meſſuage and h and ber 
pomer of appointment, aud that part of the ſaid 2000 J. ſecured 
e bend had been received by: her, and laid out in 10004. 
3 fer cent. Conſolidated: Bank Annuities, which were transferred 
0 the 2 the . decl mon by the —B— 
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one,, n. 
the i tid chereby: order, Urea, limit; Pun? 26 date, 5 1799. 1 I 
dat dhe truſtees or the ſurvivor, bis executors, Ven Mould" iu. 


"Cromy: 
mediately after her deceaſe ſtand poſſeſſed of the ſaid meſſuage and yy” 


premiles in Totlenbuni Court Road and of the ſaid 10001. Banx Barwow, 


Annuities and the rents, intereſt, and dividends, thereof reſpec- 


tively, and of all money then due or owing upon, or Which 


might thereafter be received by virtue of the ſaĩd bond, in truſt as 


to one moiety thereof for her daughter Frances Jamet, wife of 


Nobert Jeremiab Edw 


ir. Famer,” her executors, / adminiſtrators, 


and aſſigns t« but ſhe: ordered ahd ditected, that the rents and pro- 1 
er ſaid moicty of the ſaĩd meſſuage and ptemiſes in m_ 

ved" by the "tral 

tees or the ſurvivor, Vc, during the” natural life of ber fad | 


fits of 
denbam Court Noad aforeſaid ſhould e be receive 


daugbier, and paid to her for her on ſeparate uſe; and as 


* AS. ole. Qh6ule* b any deed or writing, with or without 


power of nevocation,-t6/be'by bim ſigried, ſealed, and delivered, 


i the preſence 


ia ih. to be by him ſigne 


oermiug the other moiety-of the ſaid ttuſt eſtate and premiſes and 
the rents,. intereſt, - and dividends thereof, in trüſt to permit 5 
and ſuffer the ſame to be received by: her ſon Charles" Barrow for 5 Fes 
his life; but ſo as that the ſame may not be Tubje& to any debts 
6... incumbrances' he then had; or might hereafter contract; and | 
caſe upon truſt for ſuch wife and'childrei or child of 
as he might leave behind" him, in fuck 


of :two: or more credible witneffes, or by his will „ 
d and executed im the preſenee 6 £7 
two or more credible witneſſes, give, order, direct, limit, or ap= 5 
point, the ſame; and for want of ſuch gift, Se, and as to n 
part of the ſaid premiſes, whereof no ſuch gift, order, te, thould _ 
be made, in truſt to aſſign, transfer aud pay, the ſame unto ſuch 5 
wife and children or child, equslly, if more than one; and if : 


but one of them thould be then living, then to aſſign the whole to 1 8 


uch only one, her or bis executors, Ec, for all the reſidue of the 
term, eſtate, and, intereſt, which. ſhould be then to come therein: 


but! in caſe the faid Charles Barrow. ſhould- die without leaving a | 


Vite or chil bim ſurviring, then, aſter bis deceaſe, in truſt to 


4 4180 the: ſame unto ber ſaid daughter, Frances 1 8 8 15 8 2 
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1. lif and afterwards. to his 
for want of ſuch wife or children, to 
„ and that ſuch limitations are void; 
that he is entitled to a moiety of the truſt eſtate; 
his wife are entitled to any 
moiety, yet they. are wil 
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ecution of the power by this Will. It is 
Intereſt for life given to the ſon: but then as to the gift over after 
his deceafe to his wife and children, who are not Objects within 
. ee. bed the power, they are. firangers. as much as any 
r ſettlement. _ "The Duke of 

e) is the ouly authority in 

favor « 3 the power 0 grandchildren : though it is not a 
_ decifion upon the point; and it was alſo conſidered 2s a caſe of 


election. But, except that NS all the caſes, Patt v. . 
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1 e v. „ Dorjil a where 1: decided the poim upon i ful 1 2 
conſideration, and Robinſon v. Hardcaftle (3) determine, that oe Mw 7 Y 
2 power is given to distribute among particular odjects, the power * "7% . s 
muſt be exhauſted among thoſe objects; and no other perſon,” 9 5 = 
however nearly related to thoſe objects, can be Joined with them” 5 5 = 
2x ſuch ; and the children of the objects are no more objects than” 5 
any other perſons. ＋ kerefore, as to ſo much of this: property as 5 ; I : FL 5 ; 7 f 1 
is not diſtributed among the objects of the es is to de con. "1 
ſidered as unappointe 1 Akan 0 We” xo 1 e | 
3 n e K e e JJ coi 576» 428 pcs OS 1 3 Wo 
„that, as as te one moiety of the traſt piechiles, at 15 2 - EE 
well appointed to Frances -Fames, herexecutors, adminiſtrators, and. „„ = ; 
aſſigns; and -a8 t a moiety of the TJaid meſfuage in Tiinenbon | F 4 LSE RED | -" 8 
Road, to her ſole and ſeparate uſe; and as to. the ot „ 45 - 
moiety of the ſaid truſt" premiles; declare, that the fame is "wall, RR 
appointed for the benefit of the defendant Charles Barrow for 4 e = 
life according to the truſts of the faid will and appointment; and 
that the appointment of the Gaid moiety © of the ſaid truſt — „ q , 


FRF 


1 


—_— 
1 


— * 
—— 


* 


— — 
—— — 1 


2 — 
— 
— — 

2 — 2 


con” 


A — "IST n 


after his death in truſt for his wife and children is invalid; che IJ A 
ſame not being well appointed by the terms of the power in the 
ſald marriage ſettlement; and e Charts Barrow 
ſhall die without leaving a wife or child ſurviving, the ſame ac- | he _ 
leg ie dhe ſaid; appointment will belopg to the defendnt. 
Frances munen, her executars and Wi e 
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the power, and then to the children af. that child, and, in 


= _ pariſh of Offenbam, i in the county of. Moregſter, ſubject to a mort- 


; oe. the widow of the b KEE, 


2 Richard and Jobn Wheeler : but that treaty went off on account of 
a difference as to the terms. Soon afterwards a treaty took place 

between Jabn Harrington and RichardWheeler aud Fobn Möekler for 

ts the ſale of the eſtate to Harrington; and by articles of agreement be- 
tween them; dated the 22d of April 1790, in conſideration of root. 

- paid by Harrington immediately, and if the farther ſum of 2500/., 
0 to be paid, Richard Wheeler and Jobs IW beter. agreed on behalf of 
themſelves and their mother and of Jamer Gooftree and his wife at 

the coſt of Richard Wheeler and Jobn Wheeler and | Harrington, equal- | 


| ys on or r before che * dayof * next to e to ur. 
„ "x1 and 


Sies in Ehaneery; 


en, that if. you give for life to a child, who 16 an oh _ of 


fail 
of illu@ to a perſon, who ig an object of the power, that. is =” 


but the diſtinction of this.caſe from that is, that this limitation over 
to. Frances. James is, if Charles Barrow ſhould die without leaving 
a, wife or child ſurviving... It fails, as far as it affects to give 
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: | upon. dhe other point, dhe, giſt over 10 3 perſon, who is an 
Object of the power? Why am J to exclude the perſon: takine by 
BE over, who has a right to take? There are p aleranivs if 6 
— 5 Charles Barrow leaves no wife or children pb. 
| 0 limitation over being to a good objeg fhallaake a 5 ihe does l 
5 | leaves a wiſe or children, then it cannot ta e effect (0). 5 
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4299. The, dies in 8 Gd actions had = FER 
25 . under the Commiſſion; and a dividend of 61. 
dh had been dee ared: dub ae vidend had * received. 
| e 10 * 9 
Mr. Cooke 8 the Hetitione contended, that he ought to be a 

| change. + | coke 1 55 ee „ 4 | 
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Laxzey ad... FICHAEL 8 TER by bis will dated the 1 3th of ber. m 


= the teſtator's 5 6 
_ = wife of the i 
dioidenda of 


2 8 we hho 15 64 1 give to my wife aun FA 8 the intereſt 104 Aiden 


W 1 of Fool. 4 per cent. Bank Afiuuities for the term of her natural 


ws in the 3 life; which ooo. I direct ſhall be continued. in the {ame ſtock 
© fame ſtock, « id h 
| | andthento. and then to be ſhared equally. ſhare and ſhare. alike to my 

— 2 « children that ſhall be then living... Alſo I give to my aforeſaid | 


2 _ « wife my leaſehold houſe and premiſes now in my poſſeſſion | in 


= ro ron gat « the parich of Wanſtead i in the county of Eſex for. the term of 
__ a then 
wp living: "Wy « her natural life, and then to. be lett to the beſt advantage during 
allo gave to 
. his wiſe a leaſehold. 1 (of which 30 years were 8 ſot ber life, and then-to be let during be 
meine of the leaſe to come, and the neat produce thereof | to he equally placed i in the ſtocks for the bebe 
ok his children ther all be then living equally; and as to the refidue of lis ellate whatſoever and where- 
=  Afſoever the product he gave, Se, the ſame to be collected yearly to his wife and children equally f fhare and 
| care alike, that are then living, Is other diſpoſitions the words ben and © then hin were oſed 
with. reference to fome period exprefied, wiz. the age of twenty-one, or the death of the perſon to take 
for life. The ſtock and houſe veſted at the wife's death in thoſe' l Who ſurvived her; the re- 
= * fidue'yeſted at the teſtator's death is his wife and all the children equally, * 
_ Leer- ang may take under ow e of children,” if by wks can be no other conftradtin : dot 
| +. Other wile 
.-  Bequeſtof the dividends offiock 10 4. for her lifes and then to remain i the —— lock tin och of her 
children attain twenty-one, and then to be paic their equal ſhare of the ſame; if any die before twenty-one, 
to go to the ſurvivors or ſurvivor; and not to be under any claim or juriſdiction of their father or 257 
huſband 4. may have,” Of two children one died in the life of her mother, married, and above twenty- 
one. Transfer of a moiety to-her-adgjinifirator upon the mother's death: chabliſhed : the other moiety 


veſted in the ſurviving dau vghter, an infant ſo * a5 to entitle nd to the dividends; and a reference a 4 
 Gire@ed as to her faber ability, LED YE e r a der 111 Oe . 
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ie . then, gave to 74H wife. all his p94 1 nden, 
carriage, and carriage horſes, cows, pigs, poultry, and all things 
of that fort, belonging to him at his deceaſe, upon the houſe aud 
premiſes aforeſaid, for her ſeparate uſe. He then gave to his 
daughter Sarab Lauch the intereſt and dividends of 30001. 
4 ber cent. Baok Annuities for the term of her natural life and her 
own uſe, and not to be ſubject or under any control of her preſent 
huſband or any other ſhe may have, and. then. to remain in the 
ſame ſtock, till each of her children ſhall” arrive at the age ok 


twenty. one years ; then he direkted it to go to the ſutvivor or 
ſutviyors of the ſaid children, and not to be undet any claim Lor 
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houſe with the appurtenances for his life, and. after his faid ſon-in- : 


ſhare alike,” He alſo gave to Fobn ; 
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ing utenſils belonging” to him at the time of is decenſe, all the 
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| houſehold goods 'or ebina upon che premiſes at the time of his 
deceals; and 25 to bis plate he Sd to his: four daughters | 
equally Hare And ſhare "alike or the Mirdivor of them at the time 
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tereſt or diwidends of $5007,” in che 3 per. cent. Conſolidated Ban 


the ſame ſtock till eack of h he & children Wall arrive to che a ge of 
twenty-ofie's years, and then to be Paid their- equal. | ſhare 53 the 
lame: but if any of the <hildren ſh6uld vie, before they arrive t to 
| the age of twenty-one years, then he pate 1 it to go to the . 
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and fole ule,” an not to de under any" "claim: OY of her 
Lido FRE: 1 . | preſent | 


a of Her nr, or "any huſband ſhe ow have, 1 8 5 
HH. © ns * Wes 15 Was F N 92 N r 6 rol 


The or then Jay his nd Job ra a l 4 


law's deceaſe to go to his children 26 mall be then living ſhare and 1 
- neh all his 180ms and work- 


of his deceaſe. Alſo h he pave to his daiighter Mary Brymer the in- 


Annultich for the term of her natural life, e, and“ then to „ 


dale or Jukifdletibn bf their father or TIDY: hoſband the” may. hay 92 1 


1190. 
— 


" Ruvves 
r 
Barwne, 


l 
N. 
2 
417 
1 
n 1 
=" 4 
1 [1 
3 
4 
tA 
4 
7 3 
£3 
(Iv 
++ 43 
3 
ws” 

9 [4 
+= i 
1 

+87 
4 
744 
\ 
"8 
FN 
=. 
1 
. 
1 
+ 4 
5 
j 3 
: 
- To 
1 
* . 
oy | 
6 
"| 
AY oe 7 
xx } ' 
, 
4% ' 
*. 1 
1 
i : 
il ( 


* 3 


* . 3 1 
2 _ — INE - 2 = * - N - 
3 So ADE OE 8988 3 . SIS 3 
- Ts * 2 * , — p - r PO bs 
4. ** 


* * 2 ot 
dn 
8 
— — — —— — — th 


IS) wes Tf" 

8 1 

g * 3 
» > #3 ed, a 
2 2 8 ; < 
149 8 13 E \ 

_ 

— —— — — 


— A © . 2 oy — 4 
— 3 o 5 ; 3 4 
- * ag N 7 - i 
2 8 "©; : 
. 3 3 
2 I 
* mY Ry 5 * 
* — - = > " 4 4 
— — — — — — —⅛ — — map - 
— — — — — — — 


* Ju — 


* 22 


5 th 
D teſtator's) deceaſe;\ to be tagen out of 1275 {Short Aunuties; - 


EE. 0 « whereſoever the product I give deviſe and bequeath the ſame to 


19> PS} 


* wr - I5- 2 _— Ty = ra = 
\ ö 1 Fas; I er a” ESTI . 
* 5 V Q 1 * * * * x ls * SE I's . * „ * 9 * 
* 2 * N | 5 . W 
7 1 * 1 o ö OS b& <a . — 
4 * KEY n 7 N 
ry * o F i \ 
J \ * g N 8 
a wh | Ui : 
* q l 
© * 1 * . 75 
0 { * * N 7 
* * * 
: Ly | \ 5 
4 * ** . 
by, * g * pe 
-- « 
N = ? 
/ * a 4 
! 0 5 I z 
i "67 1 7 
5 100 


1 e or any! buſtand, to be paid in twelve OR ls 
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wee to his daughter Sarah Lench:a-frechold-houſey in truſt for her fo 


Barn Benjamin Lench, and to be given, when he arrives to the ape of 

Os - rwerty- one years, and another freetiold houſe; in truſt for her 

fon Henry Lench; if he arrives to the age" of twenty. one, with 
ſurvivorſtüp, H either ſhould die before twenty-one ; : and if th 

| tould die without 'Mue, chen he directed, it ſhould 80 to their 

5 : 7 other and her three fiſters- equally th are and ſhare alike as han 

e at the time of their deceaſe. Then after gieing legacies 


n exceutors'of 207. each and 10%. « each for * earning he di; 
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hom: un and the four daughters named in the will, al 
3 and having chüdren. 1 Mary Brymer. had two. children; 
> who: attained the age. of twentyrone, married James Tapp, 
1 0 died in 1792 in the, lifetime of her mother; and Charlatc; 
OW. _ who was. of the age of ſixteen. , Mar, Bramer died upon the 

2 8th of January, 1794. The executors, transferred 2a. moiety of 

che ſum of 35904. 3 ber cent. Conſolidated Bank Annuities to 
Fames Taph, a8. adminiſtrator. 'of hig wife; and they paid the 
debts, and divided among the reſiduary legatees all the reſidue, 
except ſuch part as conlifted of leaſehold Pe of the leaſe of 
the houſe at (Oe 0 Fears Were u une expired 1 
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Ro en, 1 * FOR of Mary Rena: doubts 8 dither her 
e William Brymer was entitled as her adminiſtrator, to any 

_ ſhare of the reſiduary perſonal eſtate then undivided, vis. the 
e estate, the teftator's widow and William Brymer, and the 
three remaining. daughters with their huſpands, ſigned an agree- 
| ent authoring the executors. to pay, one fifth of the reſidue to 

_ William Bromer ; under which' agreement they made payments to 
ni ein 179 7% Jo, that Jeat, Thomafia ba aer having died upon 
N h of April, | (RS: which the 
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fourth of tue 5800 l. I per cent. Bank” Annuities, of the leaſehold” By TY 4 
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the Maſter to inquire,” -whether the plainüff WilianiBrymer is of 
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daughters, Vas dead at: the time; was a party, 1s according to that 


conſtruction; and now he alone diſputes itz admitting the agree- 
ment; and not pretending, that he was, impoſed upon; but 
ſunply alleging. hat: he is exudes to 4 fourth a We a fifth, 
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Me. Grabam pu Mr. Hart . William Se ok 71 in the” 
fe cauſe—This plaintiff 'i is. entitled: in right of his wife to an 
equal ſhare of the 5000 J. ſtock, and of the leaſehold intereſt, a8 
well as that equal ſhare, that according to the agreement he has 
in the reſidue, It will probably be contended for the ſurviving 
daughters, that che word *zben” refers to the death of the teſta- 
tors wife; and that, Mrs.“ Brymer having died in her life, the. : 

diviſion; of the 5000/. ſtock and the Teaſeh6ld intereſt i is to be 
among the three daughters, who, ſurvived: the wife. Tf the 
death. of the teſtator's wife had beeri particularly mentioned, and 
the word *2ben' "had immediately followed, it would bave been 5 
ajßßen k to contend againſt 4 chat conſtruction; e it * baye 
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1799. 5 to the; intention: bus abis is very "IA 


0 8 Will ems: penned with, refcrence.to the 2Qual, exiſting, - ar 
3. ,  teſtatot then had. _ All his. children, peing font "Uvgliters, ere 
n married, aud bad children. The vids of dhe teſtator t 4 
was to ſecure the houſe and income to his wife for Her life. Then 
the gene zal intention as to make all..his children-equal. 
F * ip.no realon. for excluding anyione from the Gnele enen? 
= 0 e 15 not being alive at the death of the wife, however nutnerouz 
= « Va daughter might leave, - If all ef then. bad been then 
1 diſpoſition: would upon that conſtruction be totally 
= Fd uy ; vc is true, the refidue } 18 diſpoſed of; but that is ſtrong 
wc ie kor of this plaintiff; for the words ehen living Uitown 
3 into that elauſe do not refer to the death of the" wife: ey cannot 
d Ly poſſibly there bave any reference.except to-the time of the tellator'; 1 
J The other property is taken out of the reſidue limply for 
- 5 = tte purpoſe of ereäting a life intereſt and temporary proviſion for 
=_— lie gift. There is mot a neceſſary refeteuce ti the death of the 
wie iT he teſtator has nt ſaid 4 after' her deceaſe: Non. conflat, 2 
„ to:what: time the legacy i 18 to be continued in the Tame Rock, In 
die diſpolitioniof the leaſehold houſe the rord hn! is uſed in 
WR the lame way; and unleſs it refers to the'teſtator's death, a con- 
1 ftruRion, which' it will bear, it muſt mean Children living at the 
5 85 expiration of the leaſe: that is, at the end- of fifty Years; which 
cut noribe the fatention. "Tnithe other parte r the nil the 
D bas anxioufy provided, that! hs IE _ welt at. 
= x 400 pe 15 nen 5 e 1 8 
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= The agreement means only; that 8 a: to e 
—_ fifth, the executors ſhall be ſanctioned in paying it. He has re- 
= . ceived it, ſubject to. that reſtriction; . 10 _— 1 
J "3s : ; 5 | i to apply: to the! 401 in and gain a fourth, - 
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Hz ; FN ei is plain. upan; : the bequeſt itſelf, that this property belongs ex- 

8  cluſively to the daughters, who forvived their mother. The other 
=_ conſtruction rejeQs one half of the words, which, che teſtator has 

Fo... - fo anxicully uſed. l. . evident, the worde ins the. latter part orf 
A > © . the clauſe us to the $0001. Rock have a clear reference | to thoſe i in 
=. the preceding part. The direQion, that the money. ſhall be con- 
_ tinued in the ſame ſtock, is throws, in by way of patenthefs. It 
=_ © * very * ee, that the vod then” has reference, | 
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Ih 3 Sr, "a he _ was 3 expreſſed | 
great doubt as to his juriſdiction; and; aſked, whether there was 
any precedent, in Which che Court had interpoſed injunction 

on behalf of the Jord againſt a copyholder; and whether, the lord 
oft the: manor, in this caſe could bring; trouver tor bee feed. 
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Th 7 General for the: Plaintiffs compared DSS, of the | 
ord and tenant to that of a tenant for life and the remainder-man. 
In anſwer to the other queſtion he faid, that if by the cuſtom 
che property in che tree up to the firſt main bough ge to the 
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N Cruancetion—I very watt it. mie it Y 
be ſoj-if the copyhotder without any right at all cut timber. But 
according” to the right, as it is ſtatec by this anſwer and the ey 
2 When che tree is felled," the lord could not bring trover, for 

do een of the tree belongs to the tenant. When timber le 
ome to be applied i in repairs, 1 agree, © in point of law it muſt 
be ſpecifically applied: yet it is very hard to ſay, and it could not 
de aid in this Court; chat, if the tenant ſold the ue ald 
vw eth er aber. it ſhould not be applied in repairs. © 10 os 
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1 WI elde to 6 Seottet! point the tight e thi fold 1 
the copyholder is a legal right; and 1 do not know, that the copy-_ 
holder is to be reſtrained from cutting timber, if he will do it at 
dhe ki of forteirure. Let the lord proceed for the forfeiture, t 
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is not like the caſe of à tetiant fot life and the remainder-man, ; 


They all claim under the ſame title, the fame will-or ſettlement. 
The right of the lord is a legal richt. The cuſtoms of different 
_ manors vary exceedingly. Sometimes they give the timber to 
the lord; ſometimes to the tenant. The Court 'of King's Bench 
once ſaid, no — could Sixe! it to the teriant. A great deal of 

Vor. —_ . . doubt 
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ry ching in a copyhoid. This has been decided, that thi 


Court will not relieve the tenant againſt a forfeiture. Tho! tu 
of Peachy v. The Duke of Somerſet (a) has eſtabliſhed that. If the 
tenant commits: a forfeiture,” and the lord enters, there ig no cir⸗ 
cumnſtanee of equity; no recompenſe ſhall. be made ( (5); 3 which 


 thews how little a court of Equity thinks itſelf entitled to; inter- 


fere. The lord and the tenant ate eohhE ted aber bit her 
1 are e and hoſtile . „ 
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fi chat would ariſe, i que 
ment of copyhold eſtates were made tlie wee of bills in equity, 
ãs certainly an ingredient that, enters into my conſideration. Ik it 
is, as 1 'believe;'a new application to à cbürt of equity, I think it 


of importance, that the general point ſhould be el. L 
the cauſe Rand byer for chat Purpoſe. 4 W. W TOE 8 n 
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Theres is no caſe in ſpecie the fame as this; vis, upon the bill of 
_ ths lord, of a manor againſt his copyhold tenant, claiming a qua- 
liked intereſt in the trees, to xeſttain hat would in -a legal view 
be, waſte, a and for an acogunt, The prinęiple, upon which this 
bill is filed, is not for the purpoſe of the account,! but for ſtaying 


WH alle, upon the ground of irreparable damage, if an injunQion 
is got obtained. In the caſe. of a tenant. of: a, freehold! eſtate a bill 
for an account and hn ah for. waſte after; the term is expired 


hy. 


. down in Fl College. v. Bloom (e] ; in Fhich, caſe Lord Hard. 
Ni directed precedents to be ſearched, That, caſe goes this 
length ; ; that, . whatever the nature of the eftate may. be, the juriſ- 

| dition ; is dot founded upon the demand of the account: but if 
| there is a ground for. an injunction, the Court will make à com- 
plete decree ; and if the relation, which may occaſion waſte as 
| between them, does not ſubfit, and therefore there is no, caſe for 
3 an injunction, the Court will not entertain the bill for. the account. 
; Whit orga . Berit ( ), there cited, - may, peeing apply to. ſuch A 


not entertained. The diſtinctions upon that ſubject are laid 
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tereſt in the: tree cut Aren. In The Biſhop of "Wincheſter v. 5 : 4 ra "=p 
| Knight (a), allo cited in the caſe. in Atkins, the Lord Chancellor " „ = 
| caps, the” tenant is a fort, of fiduciary tothe lord; aud it is a N . 1 

breach of the truft, Whien the law 'repofes in the tenant, „ 
to take away the property of the Jord. It is clear, that in that r 
caſe the Lord Chancellor, who directed an action to be brougbt, 3 | 
co aſcertain the legal right, muſt have meant, that if it was found, 
that the copyholder Had no right to take the ore, an account muſt 
have been rendered in this court, though in the caſe of the heir ; WD 
riſiog-from his own perſonal ac of iwalte. . There, mult have 0 
been a N ; and relief would 0 been incde: 
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EEE 
caſes of waſte;..:/ The: reſult is, that, he cannot be reliev ed, w „ 1 4 1 
| the, waſte is Wilful after notice. That relief can be given only 5 = 10 
| upon 180. - ACCOUNL and {atisfaQion. „The Lord might bring trover ; 3 = $2 1 1 5 A 4 
for it is, his property. The mutual right in the tree is rather r 
in favor of the. juriſdiction of this Court. He is accountable for 5 + 9 
part to another perſon ; and he has a right to uſe it as to his own. 1 jon 1 0 "0, 
intereſt; in it. + There are many caſes, where, though | x9". 9 3 | 
wle st lh an uncohſcientious uſe has been made of the pto>, 3 - Wl 47 ul 
perty. In Feachy v. 7. be Duke of. Somer/et (6) no relief was given, 3 0 1 
| becauſpthe waſte was wilful. The Oouft togk notice, that they will ; — 9 i 
not relieve without equitable circumſtances; : which proves the j juri „ e 
dicion. That is the doctrine of the earlieſt times. Commin and : L 26 ” ; | 
| Kitnfmell's Caſe (e). Thomas v. The Biſhop of Moregſter (4); where _—_ 
the lord having ſeiſed for wilful waſte by cutting timber, an iſſus „ 9 i, 
wa „ 5 . on was cut. Be oh v. The Earl of oe 0) * . 5 x 
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all was of . 5 125 lick, but that. | relic Ss even by r 
given againſt voluntary waſte and forfeiture. If the plaintiff fhiould 7 ll 
bring an 5 it is doubtful, whether this Court would nagt _ 
relieve upon | the” ground, that being done under a:pretence: off. «14, 1509 
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„ jury, wat i is a forfeitare-' A diſeovery may be nedeſſary . 
Aae of ser, The ground! of jurifdifion is fronget in gi, 
1 e dals chan in ah of the other, A part of che objeck of this bil h 
J 2 8 ts! 2 acchunt of timber aſſigned and Mmiſapphied. The remedy a8 16 
. 15 5 an. is wholby in Equity. There is perhaps no caſe nearet this 
r in Mitfard (a); where It, As. laid down, th 
1 = ” A but 0 Equity will present the aſſertion of a doubtful right 
© ind a menet SroduRivecofiicreparable injury. | Thertfore, where 
=_ 7 41 tenants of a manor chiming a right of eltcwers cut agret 
a 1 of Gabber ot iy 8 their _ . doubtful, the 


W 


1 SY 
8 78 . 1 by EW.” Nr 3 * e, 6s * * Y 3 
bt. | * »w»w»w»w»BE 5" 0 I TIRE 8 
a 5 "M4 E. 0 N #: 7 NA [4 2 n . PF 18 #+ 9 
. :  affertion a x * 15 yh a: 5 be + " 5 wy % 4 TN Rp oF W. „ * G Wein f : ; 


* 4 : A 
. 4 8 wm 
* F 5 by 1 > 1 4 
— = * * * eu 


—_ ay ee, r ear, more es er eee e "Y This 
1 1 „TF 
N 1 ED : Cats 5 dd 255 the Wai wü n Aar wee * in- 

=  - Fü to reſtrain the teniitit from Qrroudiag and lopping and for 
Y WEL a6t "i int” of the damage Ihe law has particularly pointed out 


" ay 


* 


=_ 3 805 85 ht remedy.” He my get the whole bend 11 the tenant conmit 
. 5 + = TY ö cker * Irs "of wilfot* walt "Bk 
bo mn 0 d Hot | relieve. 1b lr 16% 46 no contended, the 


« de 
; k 4 3 „„ 2 $4 Me ee N 2 f 
y 4 r ö 4 * * $A 1 * bh I . Fx © : 
- . 5 . F r 
8 So ms Hinte 25 F ö 
* 9! . 4 — n N ö . $ N + ; 


12 f — x : Y; * : 0 ; N F A ">. 
WES A We” JC I TI ores 7 » 5 
In 7 mo . . 1 N 7 1 es : LF 1 F 25 x, 3 ; 4 * 


wv * | "ow Selle MW es . cura) Haid, Wat in che "oY 
eee v: Sane. nd Storer ee e ee body "of te 
3 _ ning) upon the phaintiffs ano claimed a right to cut tim ho 
ce ele. The ball was filed, firſt, againſt Tome tenants, 

* . wut | 1 done I 1805 eee Ps all the 1 aud 1 


* 


5 6 88 8 „ 2 3 \"W 54 35 1 31100 wr. EA 
* . ü ) . W- Y: G ION os Fee OO * 74 9 IEEE a 50 . 4 12 $5 63 ad tf 
* 7 ; "ew * 15 14 it 3 enn . +. os 3 3 
4 7 # 4 1 Ke 4 Py 7 = \ f # Bos fl 4 * 
# 1 . 5 „ 


L | | fate is 
_ 'No afon - 2 beste auge 1 e in which the : 


* 0 ich 1s 
1 or A 

1 eee cut e by the! tenant. Cee PR Lord- | wing an. ai 
_ ke th 5 | 885 5 
vpon waſte brin trover; 1 5 "RN 3 8 
5 5 by 8 copyholder by cunig eng. he Lord co ring and tenant is not like that by a oe th fre and 
= 1 eee Their rights are upon ihe ſame ee ; = nov revetlionsr-eate 32259 

| aire. but the Lord muſt have Ic Las by 2 8 n VVV 


bs \ 


Pl % —- * AY L * * 


. 8 2 * f * 2 
5 00 1% 15. 0 In Chaney 2 ue. . ae 16 male ; 


2 7 


1 * > oy 5 * 8 2 5. 3 > c * 
7 — vr - 1 4 
7 © : pl 1 K e i 7 '* = 5 
* F; k x . x : 5 


; * 5 1 33 1 N 5 5 a g * ; [9 ITE 
1 98 * . x > 4 64 
Not | wi K 1 * N 8 | „ F | : 1 * LE ORIEL" : p 


F "mn 4 N 
«Af Ys i * 2 


Om TT ons 
1 I F there; can be no Action of waſte TER Wo 


Lord and tenant, The Lord can get no more than the forfeiture. 
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the timber cut down. But my great doubt is, whether there 


verfioner enters for the forfeiture of the eftate for life.” 


thing inſtead of a beneficial thing to Juſtice by entertaining this 


ſult. It would bring into this court by bill every little conteſt Fay 50 
| between the Lord and a partieulat tenant upon the nature of their oO 


rights. If 1 let this cauſe ſabſiſt, I ſhall ſet a firebrand 1 in the county 


of Hampſhire. . "If I could entertain the ſuit, I muſt direct „„ 
deen damnificatus ; for 1 would not determine upon the depo- 1 

- fitions, whether the throuding and lopping has been ſuch as wil! 
bunt the tree, or not. K would not decree an injunQion without 2} 
decline that iſſue ; whether the manner, in which the trees aye : os 
deen lopped, is pernicious. Then as to the timber ſold, there "1+ L208 


muſt be another illue; 4 whether | it was cut without licence. 7 
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m1 Lend ber wit; cara, OT *Wiaking the caſe Wy 7 
extremely oppreſſive he Was inclined to "diſmiſs the. bill with „ 


| 0} and therefore LOR to hear the s evidence. 0 


"The ne was WL RT ES 1 he een General 75 5 4 $0 
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in conſequence of that the Court will proceed a6 ko the right to 


ought to have been an injunction. In all caſes, where an injunc- „ 
Jon to la waſte 1 18 granted, if waſte is committed, there . 
Action f waſte. The law. ſettles the matter between the Lord and- „ 
tenant. If by committing waſte a forfeiture 1 is incurred, the Lord FT. 
| proceeds for the forfeiture; and it is a queſtion at law, whether „ 
the act done is a forfeiture, or not? A tenant for life and „ 
. reverſioner have parts of the fame eſtate given by the fame will or 
ſettlement. /. Their rights are upon the ſame ground ; - and the x re- | k 


has no Tight: of entry. "He muſt Rave the forfeiture; preſented by 0 
the homage, - 'T do not find any precedent to lead me; and my 
doubt! is, Whether T ſhould not do an exceedingly miſchievous 7 
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and duly executed to 


fs, real eſtate, reciting, that by inden- 


and bequeathed to his ſaid wife the ſaid eſtate at Lower Swell for 


her natural life, to receive the rents and profits thereof for her own 
uſe without being accountable to any one. After her deceaſe he 


gave and bequeathed the above-mentioned. eſtate at Lower Swell 
to his nephew Jobn Brown and to the heirs male of his body law- 


fully begotten, < and in default of ſuch heirs to one of the ſons of 


1 my nephew Samuel Brown as the faid Fabn Brown ſhall direct 
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Fey in truſt nevertheleſs for the uſes after mentioned, his 


eſtate at Brize Norton; both which eſtates he declared were held 


by leaſe under the Dean and Chapter of the Cathedral Church of 


7 it, Oxford: that is to fay, to permit his faid wiſc Rupertia 
to receive all the arrears of rent due to him in his life, and the 
; next. | half-yearly payment after his deceaſe, ſubje& to the annual 
rent ti to the College; ; and alſo to permit the tenants of the Parſe- 
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l tures executed before bis marriage he had ſettled upon bis wife 
5 Rupertia Brown his eſtate at Lower Swell, to receive the rents and 
; profits after his deceaſe for ber life, to prevent all diſpute he gave 


male of his 
body law ful- 
220 begotten, - 
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1 my faid nephew Fohn Brown to receive the remainder of the 


ape Fart to: pay to her yearly and every year te 0 Ws „ 
r (except- the years the leaſes for. both the faid eſtates are re- {or ppg 
| newed,. and the fines paid} the ſum, of .190/.: ferling, at four 4 
quarterly payments, to begin the firſt quarter- day after the = WP 
Eyed payment to bis wife after bis deceaſe; and he auhbo:⸗- | 


| eſtates at Broze Norton, as often as occaſion ſhall offer, to the beſt ; 
advantage, and to apply the rents and profits to pay the rent and 5 
| fines, As they ſhall become due, to keep the buildings in repair, 1 
to pay the principal and intereſt of the money owing upon his 17 
ellate at Lower Swell and the Grange Farm at Brize Norton; 5 then, e 
ſubject $0 two legacies of 2900/. and Tool. and ſome other charges, ON 
the effator ow the nies en as to the <llate 3 


u regt, that ariſes from my eſtate at Brize Norton, over and above 5 
4 the 100 l. 1 have directed to be paid to my loving wife 5 


4 "Aker the * 51 is | performed, I FELL 7 empower „ 


«  Rupertia Brown, and to diſpoſe of it in the following manner : „ 


4 that is to. lay, to take 100 J. of it every year to his ſole and _ 


. ſeparate uſe, and to employ the remainder of the ſaid rent, after 
* paying. "the annual rent to the College and the fines. for the 


_ 4 renewal of the leaſes and other neceſſary.” expences about the 1 
« farms, to ſuch children of my. nephew Samuel Brown as mye 
« * fad. nephew Fobn. Brown ſhall think moſt deſerving . 
4 that Will wake the beſt uſe of it or to the children of my | 1 
3 e Wi iam 4 5 Brown if 7 ſuch there are or ſhall 18 1 
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Brown, Thomas Valentine Brown, and Charles Brown, The wi. 
_  Jow of the teſtator matried Charles Higgs,” - William Auguſtz 
oo Brown, who Was unmarried at the hearing of the cauſe, 
= Maria Sparrow were the next of 9 8 'of 10 {a wh 
8 OY TAY _ 110 e 8 


7 9 Clark „ Higgs and his wife, and the next of kin; praying, ht 
n the will may be eſtabliſhed; that an account may be taken of the 
i 5 rents an d profits of the Beets Norton eſtate, received by the de- 
-. _ Higgs and his wife; and that what may be due upon that 
5 account and the future renits and profits may be applied in dit. 
1 : 1 of the money due upon the Lower Sroell eſtate and the 
other charges according to the will; and. that the ſurplus may be 
8 paid to the Plaintiffs equally, or in fuch propo . ihe _—_ 
wall direct; and that an account may be taken of the perfor 
2 2 eſtate of the ner, * the uſual direQions: = I 


155 ; — the whole of the ſaid premiſes. became, veſted i in  Rapertis 
: 7 Higgs; and. that ſhe and her huſband in ber r right. : are entitled 
5 q N thereto free from : any Haitafion made or r intended * the will 


Rats * Hin and profits of the Brie Norton eſtate are to be conſidered as 
WO ons be e e 05 Wen are e entitled a as. 11855 of Ein. 


5 5 2 Swell was real eſtate, or leaſehold: but it was agreed at the 
„„ bearing, that it was leaſehold; being the remainder of a term of 
„„ © years. It was charged with a mortgage for 100/. The 

5 Brize Nargen Mate 1 may: alſo ee t en for 4 * | 
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oF 5 defendants, that the plaintiffs have no intereſt in either the 
1 . Sioell or the Brize Norton tate; a diſeretion being given 
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n; Which by his death in the life of the teſtator is at 
"Mt We and 1 be exetciſed. The only ground taken is, 


e pts want as a e of n * diſcretion the bequeſt 
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. cite in chene. „ 1 1 
tf . Pu, ig 1 in a court of. equity a bequeſt er a. 
by the death of the truſtee, His intereſt, if he had ſurvived. * 
teſtator, makes no difference : : with regard to the power of dis- ja 
poſition | he is a mere truſtee, The diſpoſition to him of the 
Lower Steel! eſtate is lapſed; therefore the next is to take effect. ä 
In every ſuch caſe, where the diſcretion cannot be exerciſed, the bo e =_ 
power devolves upon the Court, wherever the objects are Þ . 1 0 Se 5 2, N 
pointed out, that the Court can make a diſtribution among them. 79 e 0 = 
The Court will not ſelect one: but where the claſs is deſcribed, out _- 
of which the ſelection is to be made, and the perſon, who ww 
| make it, is dead, the Court will divide it among them all. The 1 
ſame doctrive applies to both eſtateß. Jobn Brown might er- ä 
tainly have. appointed to. any of the children, in excluſion; of = 5 1 ; \ "i -Þ 
reſt; but the Court muſt make an equal diviſion among them =_ | 4 
The addition with reſpect to the Brize:Norton eſtate as to the-. 
children of the other nephew may make ſome doubt, whether, 
he has no children now, the Court will wait to ſee, whether 1% 
will have any, and whether the diſtribution might not extend to 5 iP, 
| them allo, or the Whole is to go to the plaintiffs; who appear bs . _ 
be the preferable ohjects of the teſtator's bounty. The i intention . _— 
Was, that if none of the children of Samui {ſhould appear to ub - . 7 -4 
| Brown to be deſerving, then he thould give it to the children of wo 
the other nephew. It is very. doubtful, whether he could have -* 
deen compelled to execute the power during the life of Mien, „„ 
Auguſtus Brown... As to the Brise Norton eſtate, the rents . 
and profit ought. to be accounted, for. and ſecured, if the Court is "©. ne 
of opinion, that the children of William 5 2 e e be „ 8 5 = | 
8 and Fay i will he" ar un till his e FF; ë fr 
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ws decided by many caſes, In Harding v. Ciyn (a) adiſpoſition _ 
io words almoſt che ſame as this was held a truſt ; and, the tru- 
tee having made a different diſpoſition by will, it devolved upon 
the Court; and the deſcription being relations", the Court diftri= 
_ buted it among the next of kin. In that caſe PUR was as much AA 
a diſcretionary power and a. perſonal diſcretion as in this. Doylæy ww . 
A 2 PG e 1 1 7 as one as Saks; and another caſe _ 
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—_ be no doubt as to the Lower Sell: eſtate, from the manner, in 


Vue the «iſpolition is expreſſed, en one perſon, who is th 
—_ | 5 object, not being ſingled out, it is lapſed; that perfon requiring 


1 1 the nomination of another; who; died in the teſtator's life, * | 
a2 power coupled with an intereſt; and therefore to be conſtruc 


I 5 I _ ___ Jiberally, according to Lord Mang ield's diftinQtion in Zouth v v. | 
= .. Woolflon:(c). In Harding *. h. it was clear, the relations 
=_ generally were the object; and the only power Was to unge out 
JJ of them. The diſcretion was confined to chat. One 
5 . part only of the intention failed: but che. general intention of the 
3 ttceſtator remained; -which 1 Was in effect an intention t0 die inteſtate | ; 
As to that property, unleſs his wife ſhould angle out ſome relations | 
VM and exclutle- the reſt; the Court baving there determined, that | 
_-:--.: 9 relations” meant next of kin. There 1s a marked diſtindion 
bpderr den that case and this. 80 in 2 3.60 Boddington it was per- 1 
„ fectly dear, the grandchildren generally were the objects of the _ 
. _ teſtator's bounty. In ſuch caſes the Court ſees its way diſtinAly, 
be caſe cited from Pint} went upon the ſame ground: the 
E _- , Xxhildren'and the Charity were the clear diſtinct Objects. 80 f in þ 
= 5; Majon v. Timbrey the Court gave the fund according to the gene- 
= . 146 7 ral deſtination ; ſeeing no qualification annexed to it. In this caſe 
. : : there is no general intention in favor of all the children of Samuel 
Broms. © The diſpoſition of the Lower Swell eftate points to one 
| Y ſon,” not all. The teſtator indiſpurably meant a choice; and it 6 
not like a general diſpoſition in favor of the family of A.; the 
ꝶꝗ mode depending upon another perſory; but in this caſe wighout a 
3 5 TR. ; choice: there is-no deſeription of the perſon to take. Where one 8 
only isto take, it cannot bedaid, all are to take Then who is 
. | to make the ſelection? Phe perſon to exerciſe that diſcretion 
= T2 being gone, it muſt fail. Where the gift is to one, the generdl 
F intention andithe modified intention are the ſane ; the only dif- 
=. os ference being in the power of ſelection given to another perſon. 
. being a leaſehold eſtate alſo, the limitation over alter the 
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: known, w which of the children of Samuel! were moſt deſerving : 
' this Court cannot know that. There is however more in that TW, 
point. It would have been impoſlible to get out of theauthorities, EY 
| had it ſtood as a diſpoſition. to the children of Samuel Brown only, Fn © * 
without the alternative : but it is to be given to the one claſs or mo 4 "IR 7 1 
other, cleanly in the diefunctive. It is abſolutely impoſlible to. „„ 
- conſtrue it otherwiſe. The word « x cannot in this inſtance be = 
conſtrued copulatively, „%a (a). \ Fobn Brows wight have given en: 155 5 Wa 3 4 | Y 
to the children of Miliam Auguſtus Brown, to the excluſion of the , 1 i 
children of Samuel. If '{o, the. Court muſt conſtrue it a. _ 
junctive; ; and the event cannot aſter the conſtructien: This then . Fo =, 
does not come within the caſes; for the Court 1 is perfeatly at a loſs 1 
10 ſay, to which claſs it 191 55 2 ch and can i ſeen no marked | inten- 1 5 „ 
| tion in ICY eichen. bs > 8 N 02 5 „ FL 1 
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* * are, N ATE fad; 18 given to certain ny A «aiſtinaly „„ yy | 1 Wl 
pointed out or for ſome particular purpoſes. Caſes upon diſpo- Ks i 5 1 * | 
ſitions to charitable uſes. differ a good deal from others; r 
though the charity i is not defined, it is conſidered as 4 gift to A Sy Fs, JF jj | 
charity; and upon that diftin& principle Lord Thurlow deter- r 
mined Moggridge- v. Thackwell (8). Jobn Brown. could not dele- = 
_gate- this power. Then how. can the Court exerciſe it? That  ...,, 
the Court cannot, is determined in Maul. en v. Andreu (5). In. = | 0 1 
The Dule Marlborough v. Lord Godolphin (4 ) Lord Hardwicke „ 
takes notice ok the caſes, that have been cited on this occaſion ; „ 
and gives this general anſwer. to them; that they are all caſes, ' nn 
where the bequeſt amounted to a legacy to all the children. In all 1 1 1 i 
ef them ſpecific perſons are pointed out. In that caſe the Court Phy - 
refuſed to aid, a defeRtive execution of a power; Which makes! ir. =_ oo 
_ fall ſtronger; j and no caſe contradicts chat, except Moggridge MW 8 bY” 1 1 
* Thachwell; which goes upon the diſtinction as to charities; which FT 
1 peeuliarly under the direckion of the Court, and are carried „ 
buntes than any other cafes; Ong another particularity i in that caſe. hs 8 0 A | 


5 See  Maberly v. gende 4. POE 3- 4505 und other caſes, where the are cba ä 
trades was made, referred.to.in the note 45 2 ä 

© 4%); Late, vol. 1. -464.. 3 Bro, C. C. 57%. Upon 55 1 6 the - bi 
tine of Cy eres to Charities fee Corbyn v. French, ants, 418. The Atrorney Genera, 
v. Bowyer, ante, vol. 3. 714.3 and The aug Gun v. en ante, N $: eh ; 
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* Pltsnes to ſuppoſe, that it devolves on the Court, The in 
. ͤ where the truſtee becomes aa ide, 
5 9 miſconducts himſelf, Qc,; but the Court has in no inftane 
8 taken upon itſelf the execution of the Power, Where the party, to 
e whom the power Was given, is out of exiſtence, and was ſo gig 
3 5 life of him, who gave it. With v. Soadington could ad 
| doubt. It is clear, as long ae chene was s grandebild, -that gran. | 
5 child muſt have taken, In the caſes, where the diſpoſition ; 8 to 
0 8 relations, all, that the Court has done, has been to lay hold of 
1 the Statute of Diſtributions (a). and give it to the next of kin, 
= 8 What 1 is the conſtruction of the expreſſion. as to the Brize Norton 
19 eſtate, * « the remainder F the rent? The rent received by Toby 

Brown. The word * employ” marks a perſonal truſt in bim. 
1 The Duke of Marlborough V. Lord Gadolphin i 18 geciſive, aud Lord | 
5  Hardwieke's argument; who is to ſay, which are the children, to 
78 wh om Lady Sunderland. would. have appointed ? Harding v. Glyn 
118 mainly relied en; and, I agree, it Preſſes moſt : but it turned 
| | : 5 a upon the effect of the word bs Agire; 3 Whether it ſhould be con- ; 
ket ſidered recommendatory. or. juſſory (hb); and all thoſe cales were 
1 * onſidered in Ti he Duke of. Marlborough V. Lor Codolpbin; ; and 
FTE ſuppoſing | them to be in point to this purpoſe, they were there 

.. contradiQted, . not lightly, but upon full conſideration. It is a 


. 5 fallacy. to. fay, the Court executed the power, where wor the in in- 
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+, be of opinion, the plaintiffs could not take theſe eſtates under the 
8 will, then it is not Siven as part of the reſidue to Mrs. Higgs; as 
5 * is impoſſible to imagine, that the teſtator, when he gave that 


5 a 15 reſidue, did not imagine, he had diſpoſed of both theſe eſtates. to ; 
0 particular claſſes of perſons; 3 and therefore. 


1 wy could not mean to include them. in Abt... 
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0 The GED 105 the Rolls during the argument. for the an 
alked, if Samuel Brown: had left-only one child, whether that 
child would. not have taken ;- obſerving, that there could be no 
ſclection there - Jr was anſwered, that the teſtator had not that 
Ie in contemplation ; aud that ſuch ſon eould not take: the pre= 
ceding limitation being out of the way, and the limitation over 
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; fe: * in . y——The rofuls of this 3 e 80 « defi , x 
ants is, that both theſe diſpoſitions import a ſeleQtion of particular 1 1 15 1 
objects, not a bounty to the whole claſs of perſons deſcribed ; that 3 
the ſelection cannot now be made by the perſon appointed to make 3 
itz and therefore cannot be made at all; the Court having no au- 5 5 
thority to exerciſe the power, or to give it generally to the whole 1705 3 

deſeription. of perſons, out of Ps the ſelection is to be made. } 

My propoſition is, that this Court never permits any truſt! to fail ; 
4 che defect of the perſon to ente the truſt. No caſe bas 5 3 
been eited to ſhew, chat a power of appointment t or 4 truſt has ever © 
failed by tue death of the party, who is to execute” the truſt or 2 
i exerciſe: the power. The caſes produced are only, where a power | 
has been exerciſed in a certain manner, and the Court has refuſed | I 

- 20 interfere and correct or vary the diſpoſition made by the party; 1 
as in The Duke of Marlborough v. Lord Godolphin ; ; where there 1 
was no failure of the perſon to exerciſe the power. It was exer- & 
ciſed. An appointment had been made. The application t to the AV [ 
Court was upon the ground, that part was al appointed, and 1 
deſiring the Court to "interfere and make a nee appointment. | 1 | 1 
The application was to countera®t and control the appointment. | b I 1 | | 
In this caſe nothing is given; and the queſtion is, whether the - , - 

þ wut ſhall totally fail: whether the obj ets. of the teſtator's bounty | = q | 

| ſhall take nothing. "In the caſe put by the Court, that. Samuel 1 9 | 
' Brown had left only one child, they g0 the full length of ſaying, 4 1 
that child culd have taken nothing; coptendiog} that no one can = 

_ take except through. the appointment af; John: vet in that caſe it I | | 

would bave been reduced to a certaĩaty; and it is quite impoſſible 18 3 | , 
Wow the propoſition. - The caſes cited. for the, plaintiffs - 1 9 
equally import ſelectioo Wher here the diſpoſition. was 0 zhe moſt 3 b 
deſerving,. all cquld not be. intended.” -The Court may Gy mths . - 1 | 
caſe, either the power ſhall Fail altogether. or or the eldeſt fon ſhall - ; 3 | 
| take, or all Hall Ons: I ae be no ſtrain to gen the eldeſt n Y 
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not ſay, the power does not devoſve on the Court, He fan 


ing, or death, of truſtees. The perſon is much more certain in 
this will than in thoſe I have mentioned, where the gift was 
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— in - Chancery, 
wall take; For: 15 would - naturally be 3 if Werd Witno 
objection to him. In Madiſon v. Andrew Lord Hardwick a. 0 


powers have devolved on the Court by the non- acting, miſbehar. 


_ the moſt deſerving relations. No caſe has been produced, Where 
the Court under theſe circumſtances has refuſed to exerciſe the.” 
power; and ſeveral have been ſtated, where the Court has exer⸗ 
ciſed it. The Court is called upon to fay, that in every ſch 
Inſtance abe. diſpoſition falls to the ground; though the object is 

_ diſtin; and there is no ulterior diſpoſition. The will would be 
completely diſappointed; and the rule, that by the death of 2 
truſtee the truſt never fails, an accident the Court always endez- 
vours to prevent, would be haken. The true doctrine i is, that 
neither the impoſſibility, refu ſal, nor neglect. to. execute it hal! 
alſect thoſe, ſome of whom were certainly intended to be benefited; 
and though by diſtributing. it among the claſs ſome will be 
| benefited, who probably would not, if the power had been exe 
cuted, that is not ſuch a deviation from the intention, as if ! it 
© ould totally fail; for there is clearly a general kindneſs to theſe 
objects. Some are intended to be benefited : . 1 59 the 
other prineiple it will go quite to other: objects. ' 


The caſes of Charities, I admit, Fi, not. apply; * the 3 bas 
Bone lengths upon that ſubject, which, they will not in other caſes: 
but in thoſe caſes the propotition 1 is laid down generally, that a 
_ truſt Call not fail, becauſe. there is no, truſtee; and though that 
1 has moſt frequently, c occurred in Charity cales, it is not 
confined to thoſe caſes; and the reaſoning 18 general; upon the | 
Intention, that fome Charity ſhall have the benefit. That reaſoning 


as to the intention applies to the tber caſes and t to this Woe of 
aeg of 28 5 other property, ; 
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Glas it is too ten in er of the. Sook pal "A The 
next of kin contend, that chis is not ſufficiently diſpoſed of: but 
che teſtator has given to che reſiduary legatee/all, that is not ſuffi- 
_ Gently diſpoſed of. If he has not perfectly diſpoſed of it, then 
hie takes it. No man ſuppoſes, His legäcies will ts or F will not 
take 8/120 1 * the caſe of all 2 9 55 (a). . 
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wk 3 to ibe other point, as to the latter bequeſt 1 Winks 
under the authority of Haring hr it is only a gift to the 
children of Samuel Brown and William Auguſtu s Brown, or to 
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over-ruled by The Duke of Marlborough * v. Godolphin. 1 oni | 7 


give that opinion, that it is to go to all, if it were not for the 
former part of the will as to the Lower Stell eſtate; as to Which | 
my great doubt is upon \ The Due of Marlborough v. Godolpbin, 7 = 
whether-the teſtator intended any of the ſons of Samuel Brown io 


take except ſuch. one as ſhould be ſeleQed/ by Jobn. It is clear, 
that if Jobs Brown had ſurvived the teſtator, in no caſe; that 
could happen, could this power have been exereiſed; for the Ami- 
tation over of this leaſehold property i in default of heirs male of his 
body would have been abfolutely void (a): but in the event, that 
bas happened i it is not void; all the limitations as to perſonal eſtate _ 
being clearly good, until one veſts,” carrying. the whole intereſt (8). 


The queſtion i is, whether there was an definite" intention, that 


all. the ſons of Samuel Brown. ſhould take this" eftate, | 8 If 


ain 


Jeb Brown. had made a. Jſpoſition to, all, it would have been 
void. He was obliged to ſelect one. . He. had: ; power, * be 
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thought fit 40 give it to. any one ſon 4 ma if he. had eee 5 


6 chat, it would not have. been well executed.” But Lhaye ſo much 
doubt upon that, that 1 will not determine this without 8 a 
caſe for the, opinion of a court of law, if that is thought fit. 


cannot with fatisfaQtion. determine it without aſking that . 


| If that i is 'waived, 'Þ Would determine as to the other' eſtate, that it 
falls exactly within the caſe of Hardin ing v. Glyn; £ chat +4 none are 


more deſerviog than another, it" is a gift to them Wall. 'T catinot _ 
diſtinguiſh 3 it from that caſe. 1 can find words of gift as to the one | 
IM you not as to od bers i: reſpe& to en the caſe of. 5 
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thinks: any more deſerving than another: if he thinks no one 5 
more deſerving than another, then it is to go to all, unleſs that 8 
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ne ſor judgment, is as to the Brize Norton eftate, with reſpeq 
2 ® 1 wy the: en in i that eſtate as is not peculiarly appropriate 

as to the Lower Swell eſtate is ndt now 

me ee eaten. As to a there is 10 occaſion to make any 

declaration now; ſe Nupertis Higgs, to Whom the rents and 

| profit of that eſtate are given for her life, is now living, It wil 

7 be time enough at her death to decide that queſtion. . The fad 

. - 11 being, that Joby Brown died in the life of the teſtator, a queſtion 

oo tn! hy __ whether ets. or in him or his heirs male. Pro. 

it may be held lapſed % as being an Abſolute intereſt in 

e Jobn 5 — If, it is leaſehold eſtate (a). Suppoling ; it to be real 

On, - wi « I” the queſtion will be, whether the limitation to one of the 
> "ſong of Samuel Brown in default of heirs male of the body. of John 

Voten can be conſtrued a "gift to all the fons, « or merely to ſuch | 

"=—_ Job | Brown ſhould appeint; in which caſe. it would fail. 
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to, ſuch children of Sanur!» Brown as Jom Broten ſhall think moſt 
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| = the former the Court does not ordinarily diſpoſe of che 
property; but keeps it, uſing it as adiftreſs ; the object being 
merely 10 compel the party to appear and comply with the forms 


of the Court ro enable- it to make A decree. In Harriſen 4 Chancery 1 8 
Prafiice (a) this is laid down correctly as to che power of ſequeſ- 


uitbine The ee upon which Lord Thurlow refuſed the order 


> bill was filed in Trinity Term 1781 among other 


ellate of the plaintiff 5 


; _ * at. oy to a ſequeſt Ps - 
e objeQion.. now made, that the ſequeſtration 


| ee as "meſne proc E. and before a, peel 9 85 5 


bad not retpraed the names of the . His Lordſhip oo fy 

| they ought to have returned the names; and that the tenants had 7 

_ refuled to attorn. That return was obtained. Lord 7 burlow in 

ne upon the return N 

is then diſcuſſed with great 
and by thoſe, who were employed 

for the plaintifl. The deſe ee gone abroad. All his pro- 

= had been conveyed, to perſong ſuppoſed to have fraudulent 

alan upon the abth of January 1784 


dhe interval reſigned. Tbe _ then ca 
before the Lords Commiſſioner 
inveſtigation by che Reg) ſters, 5 


'S "= is. After great di 


FRO miſtaken. "The point, whether a 
to be executed, was fully diſ- 
a occaſion 3 VE it was ſo determined after a full 


ent ſpoil upon the eſtate, of which the defendant 1 
ae for life in right of- his wiſe, and the plaintiff 1 
kemainder- wan; for an account of timber cut, and of the perſonal 

father received by the defendant and his _ 
% haze the anſwer of the defendant. 

= made without it. It was not like a 
bi te the object de bin taken pro confeſs. inn 
* Mi ;obaelm 4. Term N defendant. obtained time to anſwer. | Pro- 7 
Upon the 18th of November © 
„that the tenants ſhould. attorn to tbe 1 


. 


1799. 
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= een that the; tenants. nominatim ſhould attorn o the 
WE mts | Edward Ridley the younger claiming part a8. a pur 
_ chaſer,! an order was made upon the 2oth of April 1784 upon his 
T 
13 0 oe: the er. that they | ſhould, be ee WY 9905 
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cepiion, but that a ſequeſtration for want of an anfwe 


tion was one, that was completely executed and the ſuppoſition, 
chat upon this caſe 4 ſequeſtration for meſne proceſs is not to be 
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cums n ch 


anker FTE Another order of the fame” Und was made TY 
the part of Brown, a mortgagee. His right was clear: but as i © 
_ the claim of Ridley the younger there were ſtrong circumſtance, al 
ſhew, that it was a mere contrivance to avoid the ſequeſtration, 
Examinations were put in after great delay; aud by an order 
made on the 24h 'of May 1987 it was referred to the Maſter to 
| look into the examinations of Edward. Ridley the younger and the 
| tenanits/ and the depoſitions - of the witneſſes; and, in caſe any 
material circumſtances ſhould ariſe, wich liberty to ſtate them; and 
. farther directions were reſerved. The Maſter's report was made 
upon the 31ſt of Juby 1789, That" was excepted to; and upon 
the exceptions an order was made upon the 1 fth of July 1700, 
that the Maſter ſhould review his Report. It was then compro- 
miſed. But the ſimple queſtion” was, whether the conveyance to 
avoid the ſequeſtration was fraudulent, or not; and the ſequeſtra- 


executed, is erroneous j and ariſes from confounding the motion J 
before Lord 'Thurkw, when upon the ground 1 have Rated an 
mm the attorament was refuſed, , with the ſubſequent proceed. · 
- ings. The order for the tenants to attorn was made by wot 1 
mw CommilFoners all the kde were ano Lord * 
Wes 5 . e e ue {TG 
Par v. Li 4 Mohan 60 50 ad le einem the 
Regiſter s book was laid before Lord Commiſſioner Afoburſt, clear- 
y proves, that a ſequeſtration for not appearing may be executed; 
alſo that Lord'Thurlow was correct in requiring the order upon the 
_ tenants to attorn to be by name. Der uph v. Creme in the 
_ co of Exchequer ſhews: a the difference between a ſe- 
ueſtration upon eſs and decree for payment of money. 
Ia Davis v. Davie (6) it ha plata! Lord Hordwicke had no con- 


"he 


r might be 
executed, and the defenidant's poods or real eftate ſeized :-then the 
_ plaintiff may proceed to have the bill taken pro confe eo; and then 
he may proceed, as is directed in Maynard v. Pomfret (e). It 
bas been ſtated, that the order made in that caſe cannot be found. 
I have'a copy of it, dated the 17th of March 1947. By that 
order it was referred to the Maſter to appoint a receiver of the 
mm and let _ geld «ſtates i in — ; 1 it was ordered, that 
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, 0 . * 


_  @ales) . whantery. 0 
\ rents bed -attorn, and thar the ORE un 1799. 
"ſeſion uo the 1 . Aud the defendant conſenting to a . 
- and books, it was ordered, that they ſhould | A 
money ariing from the bie Bold be 52 W. 
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not do hires Juld retain the A AN „ 
of enabling tro to beine e Jeeree; What is there laid down 1 5 5 — = 
36 in res conformity to the poſition in Harriſon 1 e Tre” "0. E 
ler, _ "_ is in NO ao * e Court: , 7 i 2 4 
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* Report. was, das in e 2 . KH Sees dt 15 „ 5 9 2 ; 1 
aefendant- of. about 1000, alſo what had been received by the 1 
receiver under the ſale. The amount. of the. produce of the ſale "x 
and of the rents, Vc, amounted very nearly to the balance a 
ported due from the defendant; and the final order was, that 1 1 1 
upon paying: over to the, plaintiff the ſung; in their! bands, and „ 
defendant paying the difference, and the coſts, the receiver. might 1 1 | 
be diſcharged. So the ſequeſtration. was fully exeonted; and . 0 1 
juſtice of the caſe obtained. Pomfre!'s examination . Fl 
deen got in with as much difficulty as his anſwer, if the whole pro- 
perty bad not been in the polemon. 50 the Court. There is 3 
chor note of the caſe by N. 
1 with ih Reps: Wi. Athy) 


1 v. . is ae point bur Lord 9 
Hardwighe upon this ſubject it „ 
formity to what be had eee in 
now orders goods to be ſold under a ſequeftratien i c 
[ contempt: before a decree, 2s after a decree, in. aid ol its ee Lo: 
2 inge and for attaining justice. In Halen v. Sbaftos de) it was not 
at all doubted, zhat| a. ſequeſtration. ſuing; 36 Pe. e,proceſs ſhould = 
be executed. The only queſtion was, What ſhould be done upon 
it, when. executed : Whether there, could: be. a {ale farther) than to 
pay the expences of the, ſequeſtration. The defendant» in that 
cauſe. Was upon more than one occaſion treated! by the Court with = 
great tendexpeſs.! "Wilcocks v. Wilcocks (dh, before Sir Tuomas. 
Clarke, who was r e acquainted wo the practice of 
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the Court, ve 4 Fe Kali Links Hardwick Wem in u 
deciſion in Maynard v. Pumftut, is in exact conformity : to thy 
"caſe... Tour Lordſhip alſo concurred with it in Shaw v. Wright 0 
i 1 e f 55 There is no doubt therefore, that a ſequeſtration for meſne p Proceh 
— to compel an anſwer may be executed" directly, upon which 1 
4 ” - "decree may be obtained; and there are many caſes, in Which it i 
—_— ſcarcely poſſible to obtain a Ne but * 3 and fill if the 
wm lookin e ae yertho)ſequeli c mer be aue u. 
3 . * account. AE 
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This bill is fled againſt the Ducheſs of TOY "FOR 
3 or the debts of the late Duke, ſtanding out all Procels to ſequel. 
= - As tration It muſt be preſumed a balance is due; and therefore if 
1 de . aer were in poſſeffon of the property, your Lord- 

wh at ATE to be retained to Pe the final 
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RO: | whether there an be eee ef 4 2 in te This 
_ a point of great importance to the :juriſdiQtion. | If it can be 
1 3 maintaiged, that chyſes"in fon, or ute in action, cannot be 
= - _ ſequeſtered, -all thoſe perſons ons, againſt whom there can be no other 
M 1 8 will be enabled to ehide the Juſtice" of the Court. In 
= = = Dale v Mere, 18 *Fames gray entertained ſuch a bill as 
=. = this, and made the order we now pray in aid of the ſequeſtration, 
5 5 and the Regiſter's bock agrees with Tothill, All the books of 
_ practioe ſtate; that the Court has ſequeſtered debts in other men's 
=. 1 5 = bands. The words'of the writ. are to ſegueſter all his goods, 
5, chattels, and perſonal eſtate. From Mae v. Pettit (c) it 
eee as if the latter Were and perſonal eſtate” had been added; 
and the form was, 1 preſume, altered in" that caſe. In Opie v. 
” __ Aaxwell, before Lord: acelesfield 2 Sch of February 1768, the 
4 5 „ Le. 15 2 "— was for net pay ing money: but that makes no differ- * 
= 45 — eee as tothe power of the ſequeſtrators. - "Under a ſequeſtration 
= 5 for want of ad anſwer they are equally to take the property, and 
== e the orders of the Court. The order iu that cauſe was that the 
=_ 53-46 . Commiſſioners of the Victualling aud Orduauce offices ſhould pa 
—_ * money in their mn 2c to the defendant to ohe * 
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hen as we? o. en 11 was elle determit . 
order; made on the 16ch of March 555 = = 


= gs "ba {ſpeed of having money of the . SIT 
4 is in pis 


hands an order was obtained to examine hin Ki i 2 Lias. | 
clerks of the Ordnance and Victualling offices as to what __- 
dane was in their hands; belonging to the defetrdant.* In 5. 
— Hereford;rits 1578 before Lord Bathirf, the Com- 
fingers under a ſequeſtration returned a legacy given to the defend. 
ant z and it was ordered, that the executor mould pay the legacy 1 
into the Back. I was not money due in the cauſe.” A ſequeſtra- 15 
din is upen the ſame principle preeciſely us an outlawty: | Except 
i ie gale of privileged perſons it lues only after a commiſſion 

of rebellion 3 after the perſon has. been treated as a ſpecies « blaat- 
law, us a rebel. "Unleſs theſe proceedings can be had, che whole LT 
Jules of the Court may be" defeated ways ;perſons, whole rank in | 1 

life does not admit of proceſs n * e 9 who 12 51 Ws, 


ne re elle beer, A „ 


SHE e G4, Oh) wp: . 1 [1748 ks 5 5 SY „ 
/-This aus tet bat to Meri? The e principle 5 
e juſt as much apply to the whole as to 40 Patt; a and — 
4 by anſwering to part and demurring only as to the ns in their i 
f . 8 have n A | 


26 A Ne Me Martin in OY” the 9 oo. 
4 11 has been ſtated of ſuch a bill againſt. a perſon ſuppoſed- 3 
have property liable to be ſequeſtered, as goods, | or that ſort 'B 
property not AMable to ec queſtration, 28 choſes i in affjon, debts due _ 
"to the defendant.” Your Lordſhip will not make a new precedent, 
and make the proceſs of this Court, wh ich may be inforced im- 
mediately by order, the ſource of a pew ſuit, It cerainly cannot 1 
| 33 the law of this Court, that, to compel. a perſon. to appear or 
- Anſwer, debts due to the defendant may k be taken hold of. May.  _—_ 
ah v. Pomfret and Wilcocks v. Wilcocks were a great ſtretch of 14 1 
power; though certainly for the ends of juſtice. In the former | 
| of thoſe caſes it was admitted, the goods - could not be ſold without 
_ conſent. This meine proceſs | is now to operate as an execution, to 1 195 
anſwer a demand in irs nature unliquidated, and nien i 
take up years to inveſtigate. It dr n e to > _ 1 m_— 
ance i in the law af this country: ret 1 
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* 292 x EY 3 1 x addy ia b. how i its lie to, take 040 of "i 
* FL in aclion. This point is reduced to two caſes, with all the 
_ induſtry, that has: been uſed: firſt that from Totbil: ſecondly Opie 
a. i RAS weaned," | 
__ early period, when, the duty of ſequeſtrators was very ill under. 
ſtood. That is completely anſwered by the opinion of Lord Mu. 
ban bah who in his Syftem. of the Pradice.of a Court of Equity 
treating of 8 veſtration fays, it is but in the nature of a conj. 
_ ._._ . nuing. Zevars faciat; and that a perſon, Who had obtained it 
ga againſt a. man injurioully diſpoſſeſſed, could not 8 _ * 
"9s ; for a avi of aſs cannot de eee Hef 


1 8 . 


24 


e of Sequeſtrations, and, apfoaring objetions to <a} cites 

+» Gibbons v. Buckworth,. Trinity. Term 24. Gharles 2; Which 6 
=_ an authority, that a choſe i in action cannot be ſequeſtered. | Apart 

. 5 ner with Thomas Handy, m maſter. of a ſhip.in/ a, voyage to Guinea, 
clue as adminiſtrator to ſequeſtration for want of an anſwer; and 
=. then ſued a merchant, who had poſſeſſed mineteen bars of gold, 
—_ :- + the property. of Handy, and. coined. them. It was held, that * I 
is "fequeltration. 1 was no title; for a mere right of * 
+ LS That Point Was firefly ieee the Cour. 


Ee "ia Opie v. - Maxwell there was " decree for p ment of money; 2 
. "tht procels iſſued | to' {eq 

Ten, "Money was due to the . from the Commiſſioner of the 
1 7 „„ 'Vittualling + and Ordnance offices; and upon the application of the I 
=_ ' "ſeq veſtrators I it Wag ordered to be paid to them: but the Commiſ- 


: Wn 55 7 1 ; HEE So $64 
=—_ Kt were willing to Pay, according to the order of the Court: 


0 reſiſtadce d was. made; 55 "and probably the. defendant did not ap- 
peak. The other part 0 | the caſe Was, that 7 aurnay, an iron- 
merchant, being faſpected of having money of the defendants in 


= his hands, upon the application of the ſequeſtrators - an order Was | 
1 15 obtained to examine him and. alſo the clerks. of the ViQualling 


= "8d Ordnance Offices as to what money. was in their hands. That 
= was a hoſtile proceeding againſt Tournay, I admit: but that is the 
—_ ©. caſe, i in, z which tuch, A a thing appears. Upon What principle 
} a „ 6 EY a heſe amis were TER a Ts: Nottingham's MSS. is the poſſeſon of 
NF . Mr. Hargrave. See alſo | Brograve v. Watts; Cre. lia 65). 4 Inf. 34. Waller's Caſe, 
I . _ Mich. 20. James. Olwayt's Caſe, 5 Char. Bill v. Heber, 22 & 23 Char. 2. Lords 
= C Votes againſt ſequeſtrations. Sir Thomas Reeve Caſe, in Lo:d —_— time. dee 
—_— nanny other authorities referred t to in n Chan, Trad. re” fuck 
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| cock « Staten can be exereiſed, has not Wen Rated: lu n no ; . 
art of the law is ſuch an execution” to be ound. A man Maß Pr 04 
: ve 100,000 J. in the funds; and his creditors cannot Penn, Lord 
G0 (%), being a debt from the Public: much leſs ean they a 
| reach a Gevt from any other perſon. The form of the ſequeſira- 5 
fon expreſſes goods, chattels, and perſonal eſtate: but what is ; 
meant by that does not appear except in that ſingle caſe, In Mor- ” 
rice vs The Bank of” England (b) Lord Talbot took: into conſider- 45 
ation the difference as to executions between courts of law and po 
courts of equity; And conſiders that ef courts of equity as more 
effectual on account of the proceſs of ſequeſtration; and there Lord 


wilt in F epinerty. „ EY 
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Talbot, When particularly: contraſting the execution in this Court W Uh 


and at Law, and giving the preference to that in this Court, does 
not notice any power in the Court to lay hold of choſes in action, 


but confines it to goods. That is certainly the general under 5 
ſtanding. When, and by what authority, could this Court — = 
What can be more abſurd ä 


bliſh a proceſs to take choſer in action? 
than upon a-proceſs, which is either to compel” an appearance ve 
an anſwer, which ſhould be enforced with as much expedition as 
| poſſible, tatake agen in ation under the denomination of perſonal 
eſtate f |. "How are the ſequeſtrators'to obey the writ? Can they p 
bring an ien? "Perhaps the debtor may pay the money volun- 
tarily ; but if not, there is no way, by which the ſequeſtrators can 
ger poſſeſſion z neither by action nor by bill. The proceſs aceord- bf 
ing to the words of it cannot poſſibly apply to any ſpecies of per- 
ſonal eſtate; which the ſequeſtrators have no means to lay hold of 
In caſe of a diſputed debt the proceſs is abſolutely ridiculous. "Are 7 


che ſequeſtrators to come to this Court for an order' to bring an © as 


| ation in the name of the creditor ? A bill could not be filed; : Rn” 


proper remedy- being by ſuit at law. | It is difficult to conceiye e 0 1 ſ 


there ſhould not be numberleſs caſes, if the law was not under- | 
ſtood to be otherwiſe. "There i is no inſtance but thoſe two; for 


Barrington v. Hereford turns out ultimately to be nothing.. Lord |. Rs 


5 Bathurſt did direct the defendant to pay to the ſequeſtrators a ſum 1 85 
ok money, to be paid by them into the Bank, ſubject to the claims 
upon it, and ſubject to farther order; and no farther order appears. 


The fack is, Sir Jaume Hereford was bimſelf defirous of paying + oh 


the legacy, and did not oppoſe the order: There muſt have been 
"gp inſtances, LY Was not upderiiaed, that from the nature of 5 


kc) See Dandaz v Dries, ante, 0 1. 55. 1 For. 17. 406. 7. c. 287. on 
orf ns I \ „„ 
1 1 J 
33 f . 
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caſe of wither; that 1 put, fine! not been airy e 
Suppoſe a reſulting truſt upon a deviſe; that bars tlie heir at law; 
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did not ſubſiſt? I ſhould do a moſt dangerous thing, if I was to 
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© Under 1 Ie n by his will, dated welt firſt of 70 
poſition =p duly executed to paſs real eſtate; after giving directions . his 
= 1 pau funeral, proceeded thus: And touching ſuchſteiniporal er worldly 


the part of 


toe pare” „ eſtate as Tam or ſhall be poſſeſſed of or entitled #0 at the time of 
11 _—_ "46s my deceaſe 1 give, deviſe, bequeath, aud diſpoſe of, the fame 
by a deceaſed ”y as followeth: In the firſt place will and rect that all my 


- fGiſter were 


held entitled 8 e lawful debts and funeral charges bell de fully paid and faricfied_ 
meter rela. . out of my perſonal'eftare V Then "after giving")two-ſmallan- 
_ chim- Auities and ſome legacies, And 4 10 for a and :cbneerning all 1 1 
2 yn 2 fingular\ my meſſuages, late, tenem nts, eftdit: k vs; and r real 
vifion by an A ſtate, whatſoever, whereof Lam ſeiſed or" W a wie entitled ts, 
the ſeparate 4% LY give and deviſe the fame unto Edwar: 7 Henle, and als, 
aſcofthe e ee Forfter, to hold the fame d unte and tothe uſe ori and | 
« < their, ers, upon the truſts —_—_ i ay had | 
a Aale „ h wee 45 r 
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1 and her; incidental (charges, | 
dbu in the firſt place to carry the rents, iſſues and profits, thereof 
from time to time, as they ſhalt 'be. received; into the account of 
' : intereſt, dividends, aud Proceed © of his 42 5 ele. The 6 
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oY c Which bn with, the ſaid ents, iſſues, -and . 1 will | 
and deſire may go and be applied as. follows, (that ; is to ſay) Firſt, 
2 4 give to my ſiſter Zipporah Sierra an, anpuity of zoo,. per 
annum during the term of her, natural life ;; and it is wy will, 
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4 ſhall not be ſubject or liable 10 the controul, Siſpolition, debts, 
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„ covertutę of my ſaid ſiſter; and ſubject to the ie annuity 
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the repreſentative” of none would take. So if one had ded 
Wee ebe weer, Pere 20 fle Afetencs, whetheP the — 
| ment has te- detenfed child, or to one de 
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character, that would" en 


t ie” deatft of che teſtatrix. "According to 


title ver to take. An intention is to be 


tellstrix; that ſhe ſhall not be entitled, unleſs ſhe lives to take it. 
The other conſtruction would defeat * intention by giving 
Ar "ys 14 ſtraczer. . Jer myn * Fellow 5 (a), Bil V. Locke) {6 
Oke . Hrurb (c), The Due of 1 NM tar lborbugb v. Lord Gadalp hin 4. 
Staube) v. StoneBoiſe 5 WWW Fro 1125 
Lok *; . . 3 „ N win: fit 51 Of E EE 
{The third queſtion, — the appointment of ten 
ilaſorys is the moſt difficult. . It is clear, 
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ebe of the "objeQs : Boyle v. The Bi iſo of” Peterſborongh fy 
That caſe ſhews, the "queſtion' muſt always be, whether the ap- 


8 is 4 Week e che * In Bri flow v. Warde (z) 
"already given Upon „5 
marriage: | it is not dated, that that was in execution of the power > 


but the Lord Chancellor ſays, the anſwer of the Angry J Gegeral 


I ful ad id fwerable; that the Court "wills not Tet i ale as 
fory, where the ground is that ſtated in the w il; that the teltator ETD 


ad provided tliefe" children upon marriage with what he thought 
an adequate ſettlement, conſidering them as provided for, and chere 
fore not within the true meaning children to be provided | for out 
of his Power | A good gt round is in this, caſe, ſtated 6% the 
teltatrix; ; a confiderable Mike devifed. to "that. fon by. bis. uncle. 


Y hether” the advancement 186 derived alunde, as in this caſe, or 


„Gies, before the « 
"appotntnitat. The 


of the inſtrütdent this '"daighiter did not attain that e 


the mere alot of the 
; ſum will not determine, whether it is illuſory, or t ot. It mult de 
conneRted with the power and the extent of it. In this'caſe no 3 
miſbehaviour is alleged: but if a good reaſon of. any. kind: is given, . 
i will be ſufficient to ſupport the appointment excluding i in eſſect | 


„that the obſect of the #$pothtmeat” ſhalt ſurvive the 5 


| from! the perſon execyting the power, as in Briflow. v. Warde, out _ : 
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| 5 ; To lg, : 2 ment to George Aclom makes it t bad. The words of the: power are 
DS Fo - as. $i or nearly as large, as in er the caſes; and-are ſatisfied 
„ 1 bk this Proviſion : t ; though the time of veſting is poſtponed, till it 
DS td ng ſhall, be ſeer ether | : 


AG 
* 4 


VVV be 1 remaining fn Holy 18, 1 hs Ss ab born after 
5 | theelopementare not entitled to ſhare, which ſeems. pretty. clear, how 
ooo or oO hat part, of which the, appointment fails, ſhall be diſtributed. It is 
ichn late new to contend, that it wust nog go among/thoſe children, 
. Rh who would, be entitled, in caſe no. appointment had been made; 
„ he diſtribution muſt be among tbe four ſurviving children by the 
. | miatriage; 5; che plaintiſſs and; the 4no.lons; {6 
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E upon all the points, except the fount.. - Upon the third 
Re point, whether the appointment of the ten guineas to Robert Evat 
5 5 Aelbm was illuſory, he cited Burrell v. Burrall (a) from the Regi- 
=. fler's. Book; Which agrees with the Report. He obſerved upon 
=... " that caſe, that, it is the, ſtranger, as the reaſan of the difference 
=: 5 : mg between the children appeared only in the argument and 
1 pleadings, and is not afſigned bythe teſtatrix in the will, 
q Re | : = | he it is in Brill PRs W: War oy lle. . Bo ce Ste ee 6 "Re | 
\ : : 99 55 by 5 s 3 = „ : Fe. N 3 — 5; af Eh wn 4 75 * 
= . = the e point—George 2 is now entitled to his part 
= .- : wr” this: 1 which cannot be locked up under this contingency, 
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« partes; ſhares and proportions,” upon which the plaintiffs rely, _— 
point, $0 the quanium-only, not to the intereſt; The expreſſion 1 = 
4 in ſuch manner is net contained in this will. The condition 5 9 
| might hang. over the life of this ſon ; and he might never _ mn” I | 


| the capital, but the intereſt only. He inſiſts upon the illegality f 0 I 
it. Itl is in effect no appointment. "Mexander iv. Alexander (a), © I 
a leading caſe upon this. ſubject, is directly againſt che validity of C | 


uch an appointment of à reverſionary intereſt. The condition is 7 „ 
now. become nugatory; for Robert Evat- Aclom has attained the 1 


>. of . and he and his father may Jo in in a recovery. 15 „„ 
2 «the defendant Nobert Eat Aclom agreed with the ä 
dne and che deſendant George Aclom, that the illegitimate VV 
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| 5 exerciſe of a fair diſcretion, and no fraud upon the power. This 


8 gy ment. That is much ſtronger than a proviſion by a mere Manger. 


Fa 0 is not ſufficient to ſay, that in certain events he will be provided 
for. The on, proviſion, to which the teſtatrix refers, is a 


5 en, The en are fed even at YER 7 bit "5 ” 
| hteral compliance with the power is ſufficient." The contrary 

| has been eſtabliſhed in equity upor good grounds; that the au- 

thor of the power means a proviſion for the children: but the 
' quantum muſt depend upon the circumſtances. That is the only 
fubject of diſcretion; and Equity fays, that difcretion' muſt be 

= exerctifed. - D to this rule have been admitted upon 
fair conſiderations. It is admitted i in this cale; that this ſum. bears 
no proportion .to the ſhare of the other children: but it is 
jailed, there 1 is a reaſon for: the difference which makes it the | 
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is a caſe of marriage articles: but this rule againſt illuſory. appoint- 
wens has prevailed even as among volunteers. Perhaps it is now 
too late to deny, that there may, be a ſufficient reaſon for an un- 
_ equal. diftriburjon : : Briftow Ve, Ward however may be diſtin- 
 gilhed in this; that the power in that eaſe Was not {o'i imperative 
a8 in this. It is not ſaid there, that the diſtribution is to be among 
all the children. There was a very large diſcretion. - In Boyle v. 
. Biſhop of Peterborough there is nothing more than the general 
propoſition ſtated by Lord Turbo, that a fair reaſon may be 
1 It was perfectly clear there, that the appointment Was 3 
rational; aud the contrary diſpoſition would have defeated the 
intention of the author of the power. In Brz iter v. ard 85 
very ſtrong reaſon was aſſigned for the inequality of the appoint- 
ment, a marriage · portion given by the perſon making the appoint- 


It was a purehaſe. The appointment firſt to the huſband for life 
and after his death to the wife was good upon the ground, that it 
was a legal appointment to the wife herſelf; and it is ſo put by 

the Lord Chancellor. Theſe caſes have not gone beyond this; 
_ that, where a child is alread) y actually provided for, the Court will 
_ juſtify: the perſon appointing 4 in taking that into 'conlideration. 
But the Court will never permit a falſe reaſon to juſtify an illuſory 
appointment. This ſon is deftitute of any preſent proviſion. It 


remainder in tail io a real. eſtate after an eſtate for life in his | 
father; who may ſurvive his ſon. They may join in a recovery; 


_ and the father Dew bug th 4 into adware now : but that Is w_ 
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| bis j deceaſed. aoife—Firſt; this defendant claims the intereſt ap- vir! 1 | 
pointed to bis wife ; ſecondly, iR he cannot claim under ne "8 9 | 
appointment, be inſilte, that for that among other reaſons, the derb. 9 
e cannot be maintained at all: thirdly, at all events he i 7 
is . ton a ſhare oY what i is Se e whether rabe 7 FpSnr- ae 
52g # Thee 75 | a + 2 
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"ki Sta is: ebiiides; wh Gia 465 ex Aenne & Ve Gow 11 | F I | f 
operates t deveſt or to create en That ditin&ion, | Pe we ol 4 N 
* the Lord Chancellor (a) i in Smith v. Lord Camelford, runs CAO 4 0 
| . through! moſt of the caſes. What is" there ſtated applies to this 7 255 _ 
caſe, -only ſubſtituting the executorsvof- the deceaſed child for the- 
children: of the deceaſed «child; fore contend, the executors mult = 
take the part unappointed. But by the final deciſion. of. that 19 
and upon. Cun ming bam v. 1 11 dy () and Doe v. Martin it 
now clearly ſetiled, that: each child has 4 veſted intereſt in = 
fund," ſubj ect only to be develted: by: the exerciſe. of the power. 
10 this caſe the deveſting i is confined entirely to theigkantom,” chit 
each child 3s to take. This is a proviſion for all the children; who. 
are, conſidered. as purchaſers, ſubject to the power of appointment 
only as to the quantum. It muſt be conſidered ſtfietly with 1 
reſpect to che words: of the ſettlement. |: The perſons, mon g ; — 0 
whom. the, teſtatrix has the power to appoint, are preciſely the _ 
perſons, to whom the fund gdes in default of appointment; that 1 A 
iy. all tbe children. These is nothing ie conſine it to children 
lining de death, of their; woher. The only thing, ihat can be ff 
conſidered, as looking, that w Way is che direction tc the truſtees td l 
pay, within.ove year after. her deceaſe, That makes no;difference i 
g de veſting... The time of payment only is poſtponed. R 1 
is, the. common- caſe of  d-bitum in praſenti folvendum. in Jute, 
In, e v. Wallace, (e) it, wight, allo; have: beg e 1 
1 ſuch. ooly. of che objects of the power, ſhould take,, who” © IN 
lived 10 be able. to receive it and 0 give A diſcharge. 3 but; 4 | pl i 3 9 
Maſter of the Rolls contradicts that. Kh caſe allorded a much - 
Aronger. ground for the argument. 1 In i Hon v, Pigget (e) it _— 
E- haye been laid, the objects muſt lve, to. the, time, at) Which „ on 4 
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79% | in every a of 0 ben wits. is the eſfeck n 
: appointmerit upon: theſe. veſted intereſts? Tue event, that miglit : 
Ev exclude Nella or ber repreſeiitative_from the are appolnted t 
42 : ea tl | her, has not happened; for ſhe lived to attain: the age eee 
. one. It muſt be contended, that and muſt be conſtrued 1 
admit that has been done (e) to fulfil the intention. "ag q 
nothing inconſiſtent in ſuppoſing, ſhe intended, that if a child lived 
to the age of twetity-one, the intereſt ſhould be veſted, notwith. 
= Randing the death of that child before actual receipt. None of the 
” - caſes citedapply; for in all oß them the children have been con- 
=: ſidered as taking only under the appointment, not as having any 
. veſted intereſt in default of appointment, 48 in this caf OY 
3 5 8 | 5 35 appointments in thoſe cafes: Were! appointments: efeating eſtates, | not 
”  develting cllates before create: That circumſtanee a 
3 5 great impreſſion upon che Court. In Meddiſon v. V. Andrew chat 
__ > .  Eircutaſtance is exprefily: encluded. Tze ĩutereſt there might 1 | 
been very fairly conſidered as in the nature of a legacy. Nothing 
. was to ariſe; but. under the gift of: the mother. Here that is not 
beds caſe,: They1take/entirely under che killen; and the only 
. power is to determine. the ſhares. - Ole: v. Heath differs ſtill wider 
from this gaſe, The petſons to take in default of appointme 4 
Were not neteſſarily the ſame perſons, Who might haue been he 
objects of the power, if exerciſed. The power was to appoint wo 
E Moray; No one oould claim till the execution or the neo 
3 Bbw power; and the teſtatrix might have excluded Whom the 5 
pleaſed. 80 ig The Date 'of. Marlborough v. Lord *Godolphin the 
Intereſt was in the nature of a” legacy: nothing veſtitig, except 
under che exerciſe of the power. Boyle! v. the Bifhop of Peter- 
= borough does not bear much upon this caſe; Lord Thurlow reſts 
” "much vpon the diredtion, that the Intereſts wall be ihe: in the 
= 5 0 ſons at the * twenty-one; The put poſe of the Aiftribution 
—_ _ was at an end: but fill Lord Thurbw thought, the mother had. 
we ee . bro it L de bot 15 Ser as in 9 default. of a ap 
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voder . of PEW "th could not "exclade- any ons. 1299. 4 
' The objects of appointment are preciſely: thoſe, who: are: to take i in. * 5 
| qefauleof appointment 3 and ie muſt” fall within: dhe werde af es .. 
lalewest, or it is good for. nothing; F 


ſettlement, In Meusey v. M Waller (a) the execution of the power 
ls ee for that reaſon. In Mien v. Piggott the point wy: in TH 
4 fome degree diſoulſed. The Court ſaid, it might be at di regt "I 
times; and, till the whole was appointed, one child was on 42 : = 
Ade e Joubred, whether not being bad at firſt it might be — 
ſo alter war 1 but ally that was there determi ed, Was, chat the - 
| of Gntment might be by different inſiruments; and that, as it was 7 
got bach at rſt, it was dicßcult to argue, that it could be fo after _— 
wards,” „But this teſtatrin profeſſes to make by one eee e all = 
the appointment intended. In Bird v, Lockey the ſame reaſon = 
Heccurs; that the children had no veſted intereſt, but were to take 1 
Fon the appointment. |. That is the material e, = 
between all che other caſes and this. In Congreve v. Congreve bl „„ 3 g 
; and all thoſe caſes each child under. the marriage | articles too 20 ff... 
welle intereſt upon coming in Se; and that is. gte phat * 
daa before the time of Warn i 
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II che ſhare. appointed: ſhe certainly muſt claim as a NN 1 1 5 
beet mothers. and he cant. take as A, purchaſer under 1 1 e 
1 have. no'difficulty. upon that e, A therefore fhall 1 on . 
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3 5 "Mr TIO in ps . is no. ed that there mak 
; ia : © IP 5 lement ; and upon the words of that inſtru 
3 ment a child dying in the life of the mother cannot take either by Tz 
 appoititment or in default of appointment: not by appointment 3 4 2 : . 
becauſe no appointment could be made but by will..  1f.theret 8 
ok bad appointed the whole to the children, who mould be living 1 
at ber death, that would bave been good; 2 5 
: bild ould not have claimed 3 or EC very 2 ++ Bo | 
4 of the deceaſed child: c be ſhall be i vin gs at 2 
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e he power, becauſe the veſted intereſt could, not 5 1 
by the death. If the appointment to the ſurvivors Would have 
Anſwered the exigencies of the power, as it muſt, becauſe it was to 
be executed by will, thoſe to; take in default of appointment muſt 
be the ſurvivors. The propoſitions are convertible. ls Maddifon 
V. Anureu the intention of the teſtator was, that each daughter 
bug have ſomething :. yet nothing veſted; and none took, 
except thoſe, who ſurvived: The bequeſt! this Was not to the 


children pens der $6 the e mtr be n her _ of, | 


Te e pars 101 drag ee dre Botk v. 7 be 
be 1/bop of Peterborough àre material upon this Point. As Habella 
was not capable of taking under the execution of the power, ſhe 
1 annot take in the event of the non- execution under the articles. 
* (a the conſtruction of the inſtrument the interel does not veſt 
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"Thea" as 10 FEY P tr db Kid's to e Hluſor A 1 is not fo; 

—- I admit,” it bears no proportion to the or: Cams. If 
any thing is appointed to each, it ſatisfies the law; and if the law 
i ſatisfied, a Court of Equity will not diſturh it, al impeached 
for fraud. Exceptions have been admitted. The parent nay be 
 enireaſonable, eruel, and unjuſt. The child may be right in the 
warte. "The. Court muſt either ſay, the parent has a right to 
commit what under other circumſtances would be a fraud upon the 
daughter, merely becauſe ſhe married againſt his conſent, or muſt 
make further inquiry. Lord Hardwicke . had particular notions 


A 


upon the ſubject of marriage; as to which many wile men diſſented 
from him. The real foundation of it is what is ſaid in Mad: fon 
V. Andrew; that the power is in the nature of a diſtreſs ; zu and if 
there is miſbehaviour i in'the eyes, of the patent, that is a ſufficient 
reaſon for pantiality.” The quantum of che proviſion: therefore is 
not the object to be attended to; particularly where, ag in that 
_ Gaſs, the fund is not adequate to a: proviſion: for all, If the dif- 


a, 0 Lretion is fairly exerciſed, without grols partiality, it is: Ldafficient. 


Bogle v. The BI i/hop of Peterborough: proves, that fraud muſt; be 
the ground. \Briftow v. Narde contains the ſame docttine. If pro- 
viſion is the object, ir muſt be always greatly broken in pon. Ia 


_ths eraſes of . a Are of e eltate! in favour of a 
e „%%% Oe wiſe 


0 * 8 


eats in chene. 1 e n 
aſe or younger FE | fu the Court will. not enter ing o the PR, | 1799. 
38 to the quantum of the proviſion : but the heir, if not totally * 6; 
unprovided for, ſhall be compelled to make the ſurrender (a). No 4 85 3 


rule of Jaw is broken down * in that caſe. be father is the ſole Keno. 1 I 
judge, and in general the only. good judge. How can the Court 9 on _— 


judge of the propriety of the proviſion he has made? "The child may Wo 4 | 
miſbehaye in ſach a manner, that the father cannot produce WC: + 5 - 
a Court of Juſtice. There are many ways by a courſe of Abe. 1 5 1 i 
dience and ſullenneſs of teazing and ill- treating the father, Which 1 


he cannot produce in evidence. This child i is provided for; 5 „„ 9 
ö he has not a preſent proviſion, © It is a future intereſt; but What e 2 \ 
| is given now is immediate; and ſatisfies. the power in point of 4, = * 
law; and the only principle, upon Which chis Court can interfere, i is, 45 1 
that the father has committed A fraud upon the power, unjuſtly 5 e 9 M 
preventing A fair proportion from going to the. particular child. 1 
Ju the caſe in Foreſter that ground is taken. No fraud is intended 
upon this child. That there” is no parti ality, appears from the 2 = 
| fame proviſion being made for the ſecond ſon in the event of —_ = 
Zeath of his brother. Burrell v. Burrell i is very ſtrong: the pro- | 
viſion appearing only in evidence; and not being' afſigned* as the 
reaſ6n.'*"This'appo nitiment'ftates, that there is a proviſion, though - 


not A x preſent one. Muſt we debate, "whether a preſent += i 
neceffary? All the circumſtances of the family muſt be taken. _—_ | 

ints conſideration) before the Court can fay, it is a fraud upon the 7 | Fig = 

power. An appointment of 2001, which would have. been a 1 ; 5 „„ö˖ö NOR 3 | 10 


fair proportion, would not have been any thing” like a . : ; 1 ky 5 5 YH ö 
This fon is in à much better fituation than his brother. His re. 1 


mainder is 3 x 1 veſted intereſt ; and Tf it was A "remainder ! in fee, it 5 1 5 | b l 
"would bea preſent proviſion.” Sappole, the facher had died before 1 


the mother, and this fon at the time of the appointment bad 5 -- 
— preſent proviſion ; or ſuppoſe, the father had died the day aftet . 
the mother; it would be too much to fay, the appointment was 
merz, It i is argued, that in 'Bri Mou v. Warde the father became 

a purchaſer”: but it is perfecthy immaterial, from whora the provi- 13 1 
den comes. "The queſtion cannot depend upon that, but upon. 
the gener circumſtances 3 Oy” be They * Sies 2 ponion | 
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1 0 See di n an to by Mr. ca 1 P. Wins, FEY Upon Gao * 5 
e no difference, whether the proviſion. Js derived from the teſſator, or aliynde 
nor ze it any objecten, that a younger child will be ip a better condition than an elder: . 
_— v. ee Pile v. fa 3. 4 2d oy E. bad ; 875 
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Th of chat child t che mare Undp-” | 12 
Eb: 7 * 0 3 F 5 Eh 51 1 5 vo 8 e 0 5 0 6 5 75 K 4 . 72522 0 5 pf | | 5 : ; g | 4 | 
3 Ws. | Upon the remaining queſtion, George Aclom i is not now entitled 
4 Sk . ſhare. appointed to bim. According to Alexander v. Alex: 
1 5 "Eo ander the teſtatrix might give a ſhare to one for life, and after. bis 
1 _ death to the other children, if the words gare large Enough; and the 
5 5 8 5 5 ; words * in ſuch parts, ſhares, and proportions,” are ſufficient ; and 
* 1 for ſuch eſtates and intereſts” are implied.” ere can vs no 
iq 1 8 den, that it is teaſonable, ik it can be done. The teſtatrix 
3 appoints to one as a younger ſon ; add, if he becomes the eldeſt 
=_ Bf be inipoſes upon him the Add Which in Chadwick v. 
=_ 0 '  Doleman (a) the nature of the thing itnpoſed.. "If he had den 
= ay _ the could x not 1 done this, ſhe NENT not have 485 this ſon an 
NY OE , dn As 4 Z 
„ Mater r of the Kala this yy Lam: 7 pe pinion.” "50 who «„ 


1790 2 ppoi oigtment is void ; and therefore the fund is diſtributable among 
en, including eldeſt Lan Ah: well a8 ae meſs, pad 
my e 1 was a veſted intereſt in all 
1} ae and it is not to be confin 


„ to ſuch ab were living at che 


— 


£ * F. F | 
i 4 j SY n g bo + . A 3 
* * * | 2 5 "7 RY * $ Fo 5 Ly 73 * 22 
8 4 * 4 » IA 5 4 5 Je 


Fi £7 8 
5 e . Ld 


a Gol . 15 erg the queſtion as to the. due 
execution of a power of appointment; and whethier the diſpoſition 
mae is or is not within t & power; or whether part of the ſub- 
1 being appointed to one of. the jects is ſo inſignificant. as to be 
conſidered in this Court illuſory. There is no queſtion, that has 
| cauſed more doubt Al difficulty i in the mind of eyery Judge, Who 
has ſat in this Court, than that, To me it has occalioned greater 
culty than any other queſtion, : It is now Perfectly eſtabliſhe 
hat, whereyer a power is given to appoint to and among ſeveral 
perſons, the power is not well executed, unleſs ſome part is allotted 
to each. That certainly i 1s the legal effect of ſuch a power; and 
1 an appointment takes place without allotting ſome ſhare. to each 


ts, 5 is — void. - That's the rule of 
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Wt . part is. Ls to, 5 a £4 5 105 . got 
enter into the queſtion as. to the adequacy or ſufficiency but Wl 
bold it good. Unfortunately that does not ſatisfy this Court; 
but Courts of Equity, 'perbaps for good reaſons at the time, though. 
om the difficulty, that has followed, one cannot but lament the 
tule, Bave held, that it is not ſufficient, that there ſhould: be a, 
| legal execution of the power by giving a part to each; but it muſt 
| be a part, that is a ſubſtantial gift, not for the mere purpoſe of com. 
| lying with what.tbe law-requites, intending to enclude the object 
| {rom any real, ſubſtantial, beneficial, intereſt. This rule now has 
long prevailed ; and it muſt be admitted to be tha Rule of Court 
3 of Equity, that there ſhall- be A, bond Aae, ſubſtantial, beneficial, 
| appointment 10 make it good in equity: ; as ſome part is regie 
ds wake it good at la, The difficuliy is to determine, what ſhall 
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Asten, 
Vader a 


power to ap- - - nl 


point to and 
among ſe- 


vera] perſons | _ ! 
each of the | _ 
objefls muſt 


have a part; 


but a Court _ 
"of Law will _ .. —— 


not enter 
into the ; 


amount of 1 


the ſhare ps 
1 


be @ ſufficient part. I rather wiſh. to ſuppoſe theſe queſtions any 5 


mined upon the ground of fraud upon the. i 
creating che power; and therefore that the guant 


cales- be aid to he ſufficient to determine, whether the appoints. 24 


ment is Muſory or not. A gift Ga ſum hearing the ſame pro- 
pottion to the capital may 
Ad appointment. of 10 l. may in one gaſe be ſufficient; in another, 
illuſory z , and. generally it is ſo, unleſs there are particular. eircum- 


Ranges. to juſtify the diſproportion. Therefore it is not the ſmall- 
nels. of zus ſum, that can. in all events demonſtrate it to be iluforyz, 


| _ for if, a8 10 Briſtou v. Marde, the perſan. executing. the, power has 
himſelf provided fot᷑ an object of the appgintmen!, as if it is to be, 


executed for children, and the panty executing it, has already pro i 
vided: Far ſpe as . it 9 Who to the 1 that Bey E 


et 5 would not « . "Anorber, eile may 


where: there is an actual pr rayifion made for Towe,. even where 1 5 


the iatention of the perſon, 8 . 


in one caſe be illuſory, in another, not, 


ariſe, 5 


In 1 
an appoint- 
ment of a 
very ſmall. 85 
ſhare is not 
Hloſory, if 
juſtißed by 
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does not move from the perſon executing the power. ; The power „ 
| eofdiftribution is given, in order that there may be an inequality, == 


a proviſion, - IF that i is ſatisfied aliunde, it has had i its objett.. Bur 
Ka has left. in dee} 
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aste, It is cherefore. nothing;but; a truſt in the party to 
| diſcriminate, how much each oÞbght to have under every r 

Rhe, that qught fairly to. enter into his conſideration, and Wit 
a view. of che object of the power chat each of them ſhould receive... - | 1 | hy 
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. EL... caſes 1 Chancery,” 


| 1 1 4799 a; FR there muſt be ſome proviſion for: Aach cd, either | 


* r by the appointment, or by ſomething elſe; and if one is not at 
ANDE 15 


+, 


© : the intended proviſion. There is no caſe, in which chere really 


2 


. 5 7 to'! an eſtate tail! in remainder after an eſtate for life 3 in his father, | 
4645.1 = "oh teſtatrix meaning to do Tight gives chat reaſon ſor paſſing him 
er in effect; and ſhe. gives him ten guineas; becauſe he was 


3 0 44 the has nor well executed her Power; admitting, that A good 
1 W ng reaſon might Juſtify her in giving him ten guineas only; Mt. 
4 dean admitted, that it is in a great meaſure a queſtion” of fraud; 


ö Rs ww _— in the mind of the parent according to ſome. deter- | 


5 5 4 the faQty, that have happened, it is very clear,” the illegitimate 


8 ray a 35 ; given to them it is void, Perhaps that would not make the whole 


bf opinion, the appointment is void for another reaſon.” The eldeſt 
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"x _ all 'prgvided for, that one cannot be left without ſome ſhare out of 


haus been no proviſion at all for one of che clear objects; who muſt 
= - | either have a ſhare, of a proviſion. by fome. other means. That 
5 daſe now comes. before the "Court upon this bill; the ſubjec ok 
8 which is 2 proviſion 1 to be made. under. the power contained in 
10 theſe marriage articles out of the wife's fortune, not the huſband's, 
for each child, including the eldeſt as well as the youngeſt. | Vpor 


4+ 


- + ohildren are not objects of the appointment; and as to any ſhare 


void, and that part would be undiſpoſed of. But that point will 
| not 4 ; for, if they were to be conſidered as her children, Lam 


* Pc at y : I 


ſon Robert Evat Aclom, being entitled under the will: of his uncle 


e provided for. The fact! is, he has no proviſion at all, no ſettlement | 
wo either from bis father or mother. Upon that ground Lam of 
Opinlon, however defirous 1 am of executing che intention, that 


bo and. that pollibly,” i if the child is otherwiſe provided for, it 


- - minations, and particularly what Lord ' Thurlow threw out in 
one caſe, be 'a' ſufficient reaſon. But an appointment of ten 
3 nt — n fund and under theſe rcumBiances i is not 
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Sa e which 3 is at Te) 1by'm my ana upon x this 
p aroſe upon the appointment to Nabella; who died in the life 
ol her mother. It was ſtrongly contended, (and it was very well 
1 argued). that the appointment could not operate for that ſhare, and- 
That it lapſed. 'Tam of that opinion: but 1 need not go into the 
gin] 3 being of opinion, that the OOO: 9 void; 9 5 | 
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5 ci n Chancery. ä 
* 118 8 then 8 contended, that this {atlement krüting the 5 179 . 4 
| rover gave no veſted intereſt ; that in default of apyointment the e ee 4 
* diſtribution muſt be among ſuch children only” as were living at . BY 
the death of their mother 4 and that Jabella having died in the * 5 = 
e of Rer mother could not be entitled to a ſhare for waht of 9 8 e 
| oppointment. It is clear from the nature of the power and the . 3 
words, that there was a veſted intereſt in all the children, F really a 
cannot conceive, upon what ground it was contended to be dl. 
viſible among the children living at the death of their mother. 5 1 55 by v2 | 1 | q 
For want of appointment it is to go to all and every the child and 1 = 0 
children; n it is to go over for want f ſuch Hue ; that * 5 90 0 * 
children. To confine it to children living at the death of the 17 ths += 
mother is an impoſſible conſtruction. It is a veſted. intereſt | 
in all the children the” might ever dave upon their ee 
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a beste to be underſtod, hat” the Send, upbn which I e 
this tale; is not, that the appointment of ten guineas to one of the EE 
objefts would alone, if he was a child otherwiſe provided for, 1 1 
make it void: but when I ſee u power to diſtribute among all =... 
children, intendiog to take in the eldeſt as well as the reſt, in a oh 10 1 
marriage ſettlement, and that power exerciſed, and an appoint- 5 v; bs _ 
ment of ten guineas to one, evidently intended to be a gift of 1 _— 
nothing Tubſtantially, becauſe that one was otherwiſe provided | „ 3 
for; when L fee be has no proviſion. whatſoever, it is impoſſible to N 50 7 I fl 
Hold; thithe is tolive without any {proviſion from this. fund, having 53 ? jt 
none otherwiſe. Therefore, though I wiſh to ſupport the W | 
of a power, where it has beer exerciſed ' bond fide, I muſt "x Gs f 
dhis appointment invalid and void ; and that the ſeveral funds com IJ Wh 
= in the marrige ſettlement are diſtribütable among all the chil- _ N 5 1 
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A. M vember 1744, previous to and in conſideration of the 
1 marriage of Philiy Holper and Elizabeth. Tomkins, a ſum of g00 / 


A deed 5 | 
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ol dhe hoſ- - $5) By the f ws dente a: hoiiſe hk en with: ae Linde 


| EAR bs. Was directed to be laid out in land, to be ſettled to and for the 
2 "more ſtrictlx 


N wat” only proper uſe and behalf of Philip Holper and his aſſigns during 


. | 
. x the term of his natural life; and after his deceaſe to the uſe of 


TRIES : Elizabeth, his intended. wite, during the term of her natural life; 
the words. 

Tberefore and after her deceaſe then upon truſt, that ſuch whole monies or 
io a marriage 


;  "ſexclemenc. the lands to be purchaſed. ſhall be te the ule and behoof of the 


after life 


Sas the heir male of the body of the ſaid Elizabeth; begotten: by the ſaid 
hoſpand and Philip Holher, and to the heirs or extcutors of ſuch heir male; 


Wie a > 


cemainder and for want of ſuch iſſue to the uſe and behoof of all and. every 


to the heir 


„ the daughter or daughters begotten by the ſaid Philip Holber upon 


op 9 the body of the faid Elizabeth," equally to and among them, and 


gonen-avd to their heirs or exccutors,: and 1 but one, to that daughter only 


Wy + ro his heirs 


255 fo want . and her heirs and executors 3 and in caſe of no iſſue of the. aid 
uch to Wk 
te daugh- Antended! marriage, then to the uſe and behoof of the heirs, executors, 


ters, and, if 


there ſhould or Adininiſteators, of the ſaid Pbili, 7 rugs or hun mn — 
ecke mar. Perſons a he hall 1 8 . wil appoint OM „ 
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. 9 8 


1 5 a x 


right heirs 


band, was 


beld a con- and hereditaments, of which Pbilip e were : 


3 . e ee conveyed to Snead Davit and George Wanklin, their (heirs and 


bee in ſoch. aſſigus; and ae: en 2 e 1 6 


per ſon as 


. . in 1» the: neee 
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heir male of . 


the wiſe t 
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"8 Davis and George Wanklin and their. heits and aſſigns for ever, 
40 in truſt only, and to and for. the ſeveral uſes, intents and pur- 
| % poſes, hereinafter mentioned: (that is to ſay) in truſt for the 


1 aid Philip Holper, his; heirs. and .afligns,. until the ſolemniza- 
NY 5 tion of theſaid marriage; and from and after the conſummation 
g : 2 of the ſame then to and for the oaly proper uſe and behalf of 


*« the ſaid Philip Holper and his aſſigus for and during che term 
4 of his natural life, and from and after his deceaſe then to the | 
"4 uſe and behoof of the faid Elizabeth, his intended wife, and her 
- 18895 ward ad Mas the term of ber GUN 57 and from 
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= 10 W ike ſeveral deceaſes of them, the ſaid Philig Huber ay. 1 799, 1 
=. Elizobetb, his wife, and the ſurvivor of them, then to the uſe Fin LG | 3 | 
4 and behoof of the heir male of the body. of the faid "Elizabeth * bs: oj A | 
« by the ſaid Philip Holper lawfully to be begotten. and to his 1 —— 
0 heirs; "and for want of ſuch then to the uſe and behoof of all - 
« and every the daughter and daughters begotten by the Haid 105 _— 
Co Philip Holper on the body of the ſaid Elizabeth equally to and * 3 Y 
| «among them and their heirs; and if but one daughter, then =. 
| «whole to ſuch daughter and her heirs; and if there ſhould be , = 
2 4 no o iſſue, of the e e 8 the Wy n jon gh, OT of * 1 | =. | 
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"be . of FO N was: one aha, T mar Halper, _ hw 
daughters, Ann  Dovaſton, © Jane Brace, and Mary Dovaſton;; "4 175 7 5 = 
Thomas Holper | in 1779 after the death of his father, baving ob. 
tained from his mother a ſurrender of her life-eſtate, mortgaged t the bf ed OS 
| houſe in Leominſter . and a farm, part of the ſettled eſtates, to 1 
5 William Hare; and theplaintiff on the iſt.of May following took ö 
| an alignment of that. mortgage, to protect other demands, for 

which Holper had ſigned an agreeement, dated the zoth of April, © = 1 05 

to charge the premiſes by way of mortgage; and he had delix ered the 

title deeds to the.plainift. The plaintiff had recovered the farm 

by ejetment-: but the houſe was in the poſſeſſion of the ſiſters 
of Thomas Halber and their huſbands. In 177 che piäauk 1 
broughi an ejectment for the houſe; and was nonſuited - In „ | - 1 1 
Won Holper being dead without iſſue, having never been married, 1 

5 and leaving bis three ſiſters co-heireſſes at law, the bill was filed | „ 
againſt the widow of Philip Holper, her three daughters with their 280 3 2 | 
1 Huſbands, Merris, claiming under indentures of mortgage, dated the BR 
15th of March 17509, end other perſons; praying a forecloſure; © 
| and: that, if the indentures, under which the defendant Morris. 5 „ 

_ — chimed, were in fact executed on the day, on which they appear . 1 
46 dear 8 then that. the aA "Oy be p „ to redeem. „ Fs 1 3 | 
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tige were equally. objeQs of ſuch. 'proviſion, and the legal eſtates = 
WW executed i in the truſtees, Thomas Halper. had only an equita- bY oe 1 
ble eſtate; and, if he took an eſtate tail, not having done any at „ 
to bar it, the daughters are entitled. They ſtated, that the defend- ; 2 = [ 
ant & Elizabeth "— LN We: n to her | oy a to 1 
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8 delivered them back to her mother ; and they. Were locked up in 


Eg bi Was retained for twelve months, with liberty to-bring an eject⸗ 
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. - defendant, that the © premiſes were veſted in the truſtees | in 
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any other effect; and he agteed both verbally and i in writing, that 
„ he ſhould have the poſleſſion, and a leaſe of the Premiſes for life; 
and the deeds of conveyance were. delivered to Fane Brace; Who 


* 


A. bureau; but Thomas Holper broke open the bureau; and took 


Ro "them. out without her knowledge. . 5 The e Elizabeth 
 Tolper. by. her anſwer. ſtated, that erer LjeAments bad deen 

f IM bye the plaindff and abandoned. 3 

” - By the cerree made at the Rolls on ade 14 of Jul 1 1795 he 


ment: the defendants being reſtrained from ſetting. up. any other 
defence than the ſettlement and the mortgage to Morris, Purport- 
ing to bear date on the 1 5th of Mareb 1779. 8 The ejectment 
came on to be tried before Baron Thomp/on at the affizes at Here. 


= on the 17th of Marth 1796; : when At Was Tuggeſted for the 


2 « 8 the ſettlement, and not in the platatif” 8 "mortgagee ; 4 upon 
which the plaintiff * was nonſuited!. A petition "was prelented 


» the plaintiff, praying, that the bonſfüft mikhe” be fer aide, 
and chat he might be at "liberty to Proceed to a ber trial. 


85 Upon that petition on the fith of March! 1796 a "Caſe was 

directed for the opinion of the Court of King's Bench upon the 
_ queſtion; what eſtate and intereſt Tbomas Holper deceaſed, the 
mortgagor, took in the premiſes, ſituate at J commſter, under the 


 Indentures of ſettlement; dated the 29th- and Zeth November 


Bench on the 10th of June; when that Court declit d giving any 
en, Uader theſe cireumſtances the cauſe was again ſer down 
at the Ralls, and the queſtions made were; brſt, Whether Thomas 


6 3 took af veſted” ſtate” under the "Celerif ti tion of belt 
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2 muſt conſider, with what yiew ſuch a deed was made. The truſt 
20 to. the $007. is certainly different from chat of the, lands: They | 5 
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| gab, e hin at; a Sy the” n not Sh heir 5 1 9 
general cannot take. That dodrine received conſiderable counte- — | 


nance in Counder v. Clarke and ſome. ſubſequent. caſes : but that. rler 2 
law has of late been much quarrelled with; and it has been on- , : 
| fideredas a ſtrange and harſh rule; for though it is generally true, 


chat memo of. heres -viventis, yet in common acceptation the word as 
frequently means the heir apparent as the actual heir at the death 
of the anceſtor; and though, when the Statute die donis (a) has 
receivedthe proper oonſtruction, that a perſon under the deſerip- 
tion of heir male or female, though not heir general, might take by 
| _ the diſtinQion is | AN yet it is . down by * 


tO EVRA 3 VERT 


* 


variety or 5 upon wills that difinAich has not Ss EIS % e 1 : ; [ 
, but the contrary Voctrine has been held : Archer's caſe (5), Bean- 1 
mont v. Long e), Haris v. Barnes (4) and many c other caſes, whick 85 1 x; 43 : X | ; 
are all collected by Mr. Fearne. The doctrine is very much di „„ LO 


— eaſed by Mr. Hargrave (e). 1 am not aware of any inſtance, f in 1 5 1 N 
which the fame latitude has been allowed to the 1 intention in the. „ 
al of a deed: but upon the, principles, upon which __— 5 
now vonſtrued, it would prevail even in the caſe of 4 deed, if the: „ | 
intention is clear to fingle out that perſon. . But we are nat driren „ 
to the neceſſity of contending to that extent ; for the words of this „ 
feed clearly. mark the intention: 'the limitation being to- che __ 5 | oy 9 


. 


% male of the body of the faid Elizabeth by the ſaid Phili 15 be, | 
« « lawfully to be begotten ;” not merely to the heir of ber body. * 
| The moment there was a fon, no other perſon could be intended. . 1 Ol 
He was clearly the heir pointed out. 1 hough the wife, ſurvived, „„ 
no other perſon could be that {ſpecial heir, The identity of perſon N 1 
@ ſufficiedtly marked; and there can be no doubt of the intention, „ . = 
that if there ſhould be a ſpecial heir of their two bodies, a perſon „ 5 i 
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pinſan, chat it was tobe transferred "to: thb proprietor, and he 
would be poſſeſſed of it juſt upon the ſame truſts and for the ſame 


- intereſts, as he had in he Bank Stock. | It has the ſame effect, as 
_ if the dividend was increaſed, It is not divided as annual profit; as 
. their charter direQs : but it has become capital. It might as well 

__ bg contended, chat the tenant _ 23 Bas a right to have r 


: "9 and to HAV: mY: 8 8 8 1 when e 1 
=: * rn ee hos dig io fe has heen done, 
—_ when the Bank has increaſed: the dividend ; ; the ground of which has 

5 oY been, that there has been a gradual ſaving ; ; of which they give the 
 _ _ -- Henefit to the proprietor, of by payment . of a ſum of money, but 
= by additional dividend, It would be a nester way to convert it 
init Bent Stock. They .could not do that without an A of 
. Parliament, Making an. increaſe of diyidend they de not diſplace 
5 apy. one intereſt; in mat Stock. The proper order is, that the 

. dividends upon che 1000. Bank 5 per Cent. Annuities of 79 
ä from time to OE to e S * as opted 
8 * life. VV 


. 2 tec hey 
OI DE RES, ce 
w> T2 . 122 75 
fe £ - 
y | 


2 


a £7 ney . ED 
2 * e — 
F A Es RS 
; 0 27 — 2 
> — 
8 


8 : * : 4 , 


a. B+ hg : Al i % * 1 * Y -# fp” i, * * 3 * 8 5 * : E ; 7 8 
1 N e . 


e 
WE Wit 1 ** 
4 * 4 WR: ö Ya % * 


. 9 78 oh XENNELI. v. ABBOTT. 5 

T ES 7 850 * 

= 8 0 Tauts » chai by bis Will, 4880 the* 48 Ny Abr 
gave to bis wife Catherine 300 1 4 ber Cent. Confolidated 


. e 3 
7 * , W CY 


1 of pa f 1 Bank Annuities; and appointed her ſole executrix. Upon his 
perſon. coma death ſhe poſſeſſed herſelf of his perſonal eſtate; paid his debts, c. 1 
1 A wick be bas falſely aſſumed, and which alone can be ſoppoſed the motive of the bounty, | 15 
the rule of the Civil: Law. is adopted, and the le y 5 fails. Therefore, where a le gaey was given by. - 
woman to a man in the charger of her huſban om ſhe ſuppoſed and Seferibed as ſuch; but who at 
tte time of the ques DN ber had. a wife living, the Court in TTeſpe&'of 'bis Sendet 
® tled; 


Veld bim not en bur inclined to think it would be otherwiſe, where from circumſtances not movi. 4 


from the legatee himſelf the deſcription 1 is inapplicable ; ; as where a teſtator gives a legacy to 24 P 
"I from motives of affeQion, ſuppoſing it his own, but is impoſed upon in that reſpeft, 
A legacy out of the produce of a copybold eſtate, directed to be fold. failing was apa to _ by he 
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| _ -at iberty to transfer the Stock i into. her own hame, it continued to. 


ſand in the name of the teftator. | F | x oy 6 er FE 5 Hh ; PR 8 of 1 . hs, 12 + | 
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pb "Ja 1 78. 4 a marriage ceremony was e likes Cee 
Helma and Edward Lovell : but that marriage was void; Lovell . 


having been married in 3 - "and his wife being living, He 5 55 
cohabited with his wife till 1782. B/ articles executed previoully | 


0 the marriage ceremony with Cutberine Hickman, dated the 3d of 


* January 1783, ſhe agreed to transfer the ſaid Stock upon the truſts 
| therein mentioned, with power ko her to, diſpoſe of it after the 


| deceaſe of her Melee of herſelf and Lovell. She never Uifeovered _ 

the invalidity of ber marriage; and being ſeiled to her and ber 

| heirs of a copyhold eſtate, which the had ſurrendered to the "uſe 

| of her win, and being Poker of, a Lee eltate for a long 

EY term of years determinable u 

male her will, duly een to che WOO of FAY 
deſcribing herſelf as the wife of Edward Lovell; and by 5 


ol the power and authority given her before her marriage with 


Her preſent buſb4fa Edward "Lovell, the publiſhes” and declares | 
ber laſt will and teſtament 3 j Siving the Kid” 390 J. Stock to "ber 
| brother Thomas Abbott, i in truſt to pay the intereſt to her niece Betty 


2 Kennell for life; and after her deceaſe the principal to be _ 


1 Aided between her two. dayghters' ſhare and ſhare alike. "She 


x} gave ſome leaſehold premiſes to her nephew Martin Togiod, his 
f executors. and adminiſtrators. She gave a  copyhold. eſtate, I - 
the had ſurrendered to the uſe of her Will, to her brother Thomgs 


Abbott aud bis heirs, in truſt to ſell, and out of the monies 1 
_ therefrom to pay the following legacies : ; fu to my Huſband che fai 
e Lovell the ſum of 150/.;“ to her brother Thomas _ 


"2M Abbott 20 ,.; to ber nephew Fames Fabian, her. niece. Elizabeth 
Cox, and her. nephew. George Togood, 10 /. each; and ſhe directed 


0 _ "theſe legacies to be paid within twelve months alter her "deceale. 9 
de gave another leaſehold eſtate to ber great. niece 'Catherige | . 5 7 
Kennel, her executors, c.; 5 and the, gave all her houſchold goods, ; 9 7 
Vil, furniture, and Rock ,; in huſbandry, to her brother. Thomas . 
bolt, his executors and adminiſtrators, in traſt to ſell and out 8 
3 the produce to put in the life of her faid great niece, into the Kid We 
ol leaſehold premiles, if the (the. teſtatrix) ſhonld not do it in her Ie. 7 
1 gave her wearing apparel and linen to her niece Betty Kennel; 
of the rege WOO: WOE from m4 fale of 3 
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5 _ had power to diſpoſe by will, ſhe gave to ber faid Niece Betty 
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the reſt, reſidue, and remainder, of her monies, ſecurities for money, 
perſonal eſtate and effects, whatſoever and whereſoe ver, that the 
ſhould die polſeſſed of, intereſted. in, or entitled to, or whereby we 


Feel, her executors and adminiſtrators, ſubject to her debts and 
a expences; and ſhe appointed Thomas Abbott guardian of the 


children of 1 Kennell, and LS SY Kennel Executrix, 4 


he 1 died 3 wakes turd Thad forvtving [ag bo 
_— Abbott, her eldeſt brother, her heir at law. Betty Kennel! 
| onal her will: but the probate was: limited to the 3001. ſtock, 
_ and 100l. ſtock ſuppoſed to be ſtanding in the name of, and Pure 
chaſed by, the truſtees, under the articles of the 3d of Fanuary | 
E: - 3. Edward Lovell. died; leaving an infant ſon by. his lawful | 
"wit Au. Lovell with whom | He: ved al I Ol: | She died! in 
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| "The bill 3 was fled by „ 5 hs will > Catterine "lf | 
nen; 1 praying, that the truſts of ber will may | be eſtabliſhed, ex» 
_ ceptſo far as relates. to the bequeſt to Edward Lovell and the lapſed 
legacy to James Fabian, who died in the life of the teftatrix, and 
to the guardianſhip of the infant plaintiffs; 40 that the pretended 
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No 5 Hy "4 penitentid hrobatd fucceſſores nunquam . compeliuntur.” 


"Lovell; which was: claimed on the part of bis infant ſon. Sup- | 
be that Se void, it was claimed . the 1 onans — 
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Ir, nod an fir . To” Alb legacy i is felony — 
be books of the Common Law are barren upon ſuch queſtions. 
| Swindurne has collected che authorities from the Civil Law. In . 
the Digeſt (a) this rule 1 is laid down; © Fa gam cauſam Jegato non 
whe. obeſſe verius 91 quia ratio leganili legato non cobaret ; fed ple- | 


55 2s * * 


5 « rumgue oli exceptio” locum habebit þ probetur alias legaturus non 
„ The Code (3) ſays, 66 Fidei commiſſum ut qui reliquerat 
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FE a e e (a) ſtates, that the: oY 
falls, though the teſtator were ignorant-of the jury. done to him 
by the legatory, when it is ſuch, for ten it is . TEE: the 
= would . e one: 1 . 
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1 this Ipecific fund; who is likewiſe the general refiduary lecztee. 
This is purely a 19 of intention. 5 reſiduary clauſe was 
bees purpoſely to preclude any intention of dying inteſtate ; and 
_ the words are as general, as can be. The. intention was clearly to 
convert the property out and out; according to the diſtinction 
taken j in Mr. Cox's note to Cruſe v. Barley 6. Where the funds 


are blended into one fund, as: they are by this reſiduary clauſe, 5 5 
that is in favor of the reſiduary legatee. T his is not merely a 
_ real fu nd, as in Hucbgſon v. Hammond (e. The found ation of the . by 


claim of 70] heir is, that the heir, may take the eſtate, paying all . 
_ the charges upon it, and prevent a ſale. In this caſe the ulterior | 


Intereſt is given to the refiduary legatee; and the only could pre- 3 


vent a ſale; which excludes. the He. Durour v. Motreus (a) eſtab- 
hes the general principle. Aleroid v. Ve Smithſon le) was the caſe of 
3 relidiie left to ſeveral... If it had been a joint-tenancy, the ſurviving - 
 reliduary legatee would have taken ; but Lord Thurlow 1 - 
- its tenancy. in common. + His Lordſhip' s opinion, was changed by 
Mr. Scott 8 argument. In this: caſe the next of kin are out of the 
queſtion; for they muſt claim it as perſonalty ; and. then it would | 
_ beincluded'in the reſiduary.« clauſe, A legacy void by law i 1s upon 
the fame footing as a legacy lapſed by the death of the legatee in 
te life : if the. beltator. 2 Ho” mil not © Py: that the 
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in 3 F. Wan. 20. The wie upon this (ject are . 1 and 3 3 
1 Cox, "Thoſe, which have lately concurred, are Robinſon v. Taylor, 2 Bro, C. C. 389 

ante, vol. 1102637 Hutchiſon e Hammond. Spink v. Lewis, 3 Bro, C. C. 128. 3553. 
2 parte Bromfield ; Oxenden v. Lord Compron ; Walker v. Dams Lord Compton v. Opens - 
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1 "OS 1 85 Adern appears upon this. will: but there i is a clear i intention to , 
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1 3 | Mx. Cox Pop the defendant Lavell =No queſtion” is is. 75 made af the | 
1 N 0 ey of the perſog. The deſcription © is ſufficient to leave. no 
a. 1 75 room to doubt, bo was intended; and then the general rule 
=: _ vught to take place, thay if the perſon is ſufficiently deleribed, 
A 5 . whether the deſcription is right or wrong, be ſhall prevail, The 
bh Civil Law is not to be attended to upon this ſubjec, "This is 
ot. - Aifpolition of part of the real eftate. It i is treated 48. real = 
= ee N Upon by queſtion ariſing upon real property the Gil 
ww 10 5 Law can have no Welgbt. The Whole Civil. Law, a8 1 4 
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y £2 oe v. Chapman, and Hutcheſon v. Hammond, were cited. Ia the laſt 

8 = an eſtate was deviſed in truſt to be ſold; and out of the purchaſe- 


2 real eſtate undiſpoſed of. There were two reſidues: onf A ſpecial 


. thing not diſpoſed of, ſhe adds this rebduary clauſe, ' There- 

ee think, this eſtate is türned entirely into money. "The telt 
. contemplated it as ſuch; and part of it not being well diſpoſed - 

ha Rae of; the reſiduary clauſe gives not only every thing nox erpreſely 

Auiſpoſed of, bur alſo every thing lapſed,” or by any means not diſ- 
55 STE Toeſed att It was long doubted, whether, if an eſtate was deviſed - 


| Hou „ as * * were charitable 8 the deriſee was 
: ; . 5 | Af | | N 80 y 8 5 | | : 0 
ig | 5 5 
5 j : MN 1 18 x 


dit bn * . WY) 
- 6 i 7 by * * 
1M NA ik ts COP TR IV * 7 9 
5 , U bo * ra 4 q 4 * - 4 "We 
\ 4 4 * 5 þ % _ - * # 5 
Ne $65" 1 e 
N nd N HED. - Th BP 
atk : | . CY 24 
1 2 G 4 0 4 > * + 
5 *7 1 ; 5 * 
* 
* * * 5 
17 . 1 " Pp 
N N N 8 7 4 * I 
. : » f 0 $- K o \ Ss. 9 v0 N 
ans A's 4 4 , F 8 R Y 4 
© l i f 0 Fi ; 8 : l I " ; 2 
* 7 r k A 
" W 5 * 
5 5 . 
6 " / G 4 
9 yt * cha p va f — N 
1 2 4 © 
ſe 7 ” e = "Ts ; N mad” D , FOE! 
» $7 82 4 9 * 


ay Digeſt and 15 oughit to govern Cours of anti, am) ke 
LA this legacy could. not be claimed. 


K 6 ot. 1 = 11 5 . 1 N A'S. FT BY 5 e 24 . why As 7 | 8 Wi 4 
"The next queſtion is more. difficult. - Maus griely uf upon * 
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4e bor the payment ef his funeral expences out of ie real ". 

Ante That is a flight cir circumſtance,” and thoſe enen When Se 4 
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3 5 0 . : 1 or ſums as hall be requiſite,” that is, for which there is b 0 
1 e, other fund, exdludes the preſumption, umleſd there are ſtrong 
F words the other- way. In the eaſe of maintenanoe of children, 
1 5 where there is à direction, that the intereſt ſhall be applied-to che 
= | nhaintenance, chat is qualified by the ſituation of the child: it is (o 
1 8 ; 1 be applied; af requiſite: but not, where it would be 4 gift to 8 
= - father, otherwiſe bound 20 maintain the child f). In all caſes of 
= . chat ſort the fund ĩs provided only in-caſe the primary fund is not 
1 1 The ſubſequent direction in this will ſhews,: the teſ- 
a.  natbr\ Was anxious; that the real eſtate ſhould not be burthened more 
— hen was neceſſary; for he directs a finking- fund to be oreated in 
. order to prevent that. There is nothing in the diſpoſition of the - 
- : 985 , peifonal eſtate to raiſe the preſumption... At is clear, the teflator 
- has not given all to theſe liſters abſolutely except what Was neceſſary 
= . for the legacies; for, as your Lordſhip obſerves, he certainly meant 
=: nis funeral expences and the charges of the probate 0 come out of 
the peiſom 2 and he N is not . What 


_ af "> — 

- N rn L 
7, D , * 
＋ as — * N 3 £ 


„ BO . . ED any more n f chalk 3 "The: 3 around "MF Larkin . | 
= as charged his real eſtate with debts. - Then it comes preciſely | 
= 40 the queſtion, whether a charge is ſufficient. / At is impoſſible to 
ST IR 3 rgue at ſo without. deſtroying the ground, upon Which the pre- 
9 umption is raiſed. If the real eſtate had been charged with the 
funeral and teltamentary expenoeg, there might haye been a 
a for the argument. The legacies. clearly are to be paid out 
of the perſonal eſfate. . The mere aſſent of the executors cannot be 
„ Jufficient to veſt this 1 in the legatees ; which is the charaQeriſtic 
5 1 ig of a ſpecitic legacy: but the executors would receive the perſonal 
2 cee.ſtate, and çondert into money as much as is neceſſary for the 
. Jegacies and funeral expences ;- and the plus only; after theſe | 
_ "_ AC TONE" out of 11 is 0 be banded . _ i 
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—S The decllone are e 8 1 25 Duke 1 9 * 
=. a Mayer, the caſe, in which. Lord Thurlow' differed from the 
EC 155 prior deciſion, there were very ſtrong words, Which were not held 
To W 10 Aan, v. Heathedte O) before 1 _ Northing- 
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oaks 3 ae all bis real eſtate, with a N . 1799. Fn 

[For payment of debts : be then gave a filver tobacco-bon to his 

1 uncle, and ſome other things; and he gave all the reſidue of his 5 
: perſonal eſtate to bis Wife for ever, and appointed her ſole exe- od. 
_ - _cutrix.. It was/infiſted, that the perſonal eſtate was exonerated: = wick. 1 4 
| . but it was held not to be exempted, upon the ground. your Lord- Ds 15 7 
* 5 hip has ſuggeſted, that it could not poſſibly be exempted from the 1 
1 funeral expences and teſtamentary expences. Suppoſe, the tel⸗ | 

_ > «ator had made.a codicil giving legacies: how: would'thoſe legaceee 
be paid? It is ſaid to be a gift of all the reſidue of the perſon aa 1 
1 . eſtate ; 55 taking out only the legacies given by the ld. * do | | ; 1 1 0 =. 
| f thing is ſaid as to legacies by Aa future codicil. The Court e . Vl 
| -conld. never. hold, that theſe words would exclude thoſe. — - 
= I ſequent. legacies. In Burton v. * mowlton. there were particular 1 He 5 'Y 
=: expreſſions i in the will, upon which the Maſter of the Rolls relied. 
2 I 4 do not enter into the diſcuſſion, whether that caſe is not open to bY a # 
i a. good deal of obſervation. But in Brummel v. Prothero the de- „ 
"= Hf is the other way. In that caſe the charge was of all debts: „ A 
1 in this it is only what may be requiſite. In that no legacy was 1 
4 given; and the diſpoſition. of the perſonal eſtate had more of the 
"nature of a-ſpecificlegacy than this can be faid to have. In Burn 9 
A v. Knowlton alſo the Maſter. of the Rolls approved the caſe of ' CN Bog) 9 = 
a Dube / Ancaſter v. Moyer; and did not mean to decide 1 
1 againſt that caſe, or to expreſs a diſapprobation of anything ee 3 
FA I the __—_— 2 ive _ Wie as being 700 Krong: FLOORING 
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Mr. Fron on the ſam: Kl. was Dopped by. the Crs Te 3 5 
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. Lend culwerllon- As to „Abe point upon the Exteption;'t | 
1 de not ſeę, how it goes out of the common courſe. Theſe words „ 
1 do not go to raiſe a charge of intereſt beyond what the nature f to 5 ey; | 1 
3 the debt would carry. Upon ſuch a debt too the claim of intereſt — 
i bh 0. From what e is i to commence? | | Sixt ö 5 1 5 202 1 ö 4 
; With Nes to chit 1 1 die not think, there had . 1 
- any: caſe. ſo. near the argument contended for by the two ſiſters as „ 
eien v. Knowlton. But I confeſs, I had held a firm opinion, bo 15 OO 
that the doctrine is exactly, as it was laid down in The Duke „ 1 
Anegſter v. Mayer. I take the rule at preſent to be, that the: Per- 5 6h 4 = 
dona! eſtate is the natural fund; that againſt the charges 1 1 
| _ krown upon the perſonal eſtate you may ſhew a diſtin emp- 
2 _ «tion: or from the Whole val, vou 351 , * * is an 1 
5 Vo. ey” TEE „ oo intention” „ — 
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„ cen e eee, 
115799. | 3 e in the vill (I do hot mean l en. e 
Tair that the perſonal eſtate ſhall be exempt. Then charging the real 


m date over: ſo anxiouſly for payment. of debts. will not of itſelf be 
wern. ſufficient to exempt the perſonal eſtate. I ſet the whole doctrine 
1 AEDs 5 


a if the argument for the two ſiſters upon this will is allowed 


3 - to prevail; for it only comes to this. There are two circumſtances; 
3 /:_ .. that there 16 a gift of reſidue. of the perſonal eſtate: another, 
© © that there is a very anxious charge of debts upon the real eſtate, 
=. Beyond that 1 bave no ground to ſtand upon. All the reſt of the 
” circumſtances are merely comjectural, upon a ſuppoſed i intention; 
= _and it is aſked, what could the teſtator mean by giving theſe 
MH ſiſters bis perſonal eſtate, if they get nothing by it. All 1 ſay to 
=  +that is, that a man giving the reſidue of his ena * 22 8 
A not t in e mean N It 6d as it TIRE FINES" 

= "The decree was ; made aceoningyz and ihe exception was. 
|. -vY | J We ; over ruled. | Bags + 5 i ; 2 92 8 IC V 135 Eg 58 . : 
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1 . 195 "LAW, ae 1 THE: : BAST-INDIA Company. 
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IIIA 7 EENET Eſa. was e 5 The nd, 
Y F253 Company paymaſter of the detachment of Bengal troops in 
diſcharged +4 the Carnatic ; and in purſuance of a® late reſolution” of the Com- 


yment of a 
4 . to pany, requiring: ſureties for ſuch. officers, William Ti lerney, Thomas | 
= voter an — La, and Henry, Vanſutart, executed. a bond, dated the 14th of 


. *  OHober 1780, whereby they became Jointly and ſexverally bound 
n the Company i in the penal ſum of 200,000 ſicca rupees, for tbe 
3 3 eee good behaviour of William Tierney i in the office; with condition to 


moor know- be void, if he ſhould. duly account for all money, which ſhould 
1 be received, laid out or r expended, 8 yore on account of the 


A ſurety to 


The Faf 

AJadia Com- e. e SO LCD %% 8 

pany having | d Ee TE, | 

_ compelled 5 8 N 
ment 

hos TH Un 1 1 5 3 Wi iow: | Tierney d died FOTO at b Calentt 


6 def by |. Favs We + peared adminiſtration to him in Jadia. Some 
eir FT 

one of their ſervants, e an account or AT 8 Shs 8 < 3 RNS] — | 
wiſe under harſh circumſtances, he was reſtored o the ſame ſituation by 'a decree for .repayment with 
' Intereſt at c per cent. upon giving ſecurity for repayment, in caſe in a future ſult by the Company 2d 
; be held 2 85 Tb Court would not * * oY Toons interoſt. - FA 


Be ine 
F . » = — 8 3 . F * 1 
Pa * " * * 44 6 : * p CI % \ 75 * 1 7 
N ; - . 4 19 i 10 4 


3 
WR 


"I 


% > 


EY *R _— \ a * * 
* 9 9 9 * 
0 ö ＋ 1 Dor * * k | » * * * 7 5 | T7 
. 4 < * of * 4 ö : 
- . 2 7 5 Ty 
2 — 3 1 
* | l | F p \ IJ % 
a 1 g l 3 1 1 * 
2 5 1 Lt Y * * * 
* * N v0; * * ; 
y f 8 . 
EI 8 3 - 
— * Dar m af 
7 - 


. 1 * 
4 1 bir P 
. yp. 
\ 
+ 
4 
= 
* 


of his accounts as military paymaſter. This demand was diſputed 


rupees. 


current rupees; and that balance being reported by the military | 


in A who wee on tniuiftrarion. | | * Fa 
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E n . 
Mr, Law ations many years i in PP in the 3 of: we 
e ; and was during a. conſiderable part of that time a 
Member of the Board of Revenue at Bengal. In 1790 being ad. 
=_ that it was neceſſary for his health, he applied for leave % 
2 quit India, His health continuing td decline he was adviſed, that 
it was abſolutely neceſſary to ſail without delay. Therefore early 
in January 1791, he renewed. his application to the Governor- 


_— permiſſion to refign and depart for England. He complied . 
With the regulations for that purpoſe; and procured Edmond 
a to become ſurety for all ſums of money, that might be 
due from him to the Company on account of the Civil Auditor” 4 
Department; and the Board of Revenue certified, that they ap- 

Proved the ſecurity; and they deſired the Civil Auditors to grant 


Faymaſter-general to the Governor. general and Council to be 
due was ſhortly afterwards paid on behalf of the Company ts . 
: (Graham. The bond was not delivered up, but remained in the 
cuſtody of the ſervants of the Company. After the payment of 
«that balance Graham remitted, through the Treaſury of the - 
pany, the- effects of Mr. Tierney to his brother een, 05 Tu, TY Eſq- | 5 | 


Ar. . Paifinart A: at Salat. His widow irs exe- 2M 
cutfix paid his debts in India out of his effects, and baving „ 
remittedd the ſutplus t to The» [executors in e ſoon * „ 
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Gegneral in Council through the medium of the Board of Revenue , 


by Graham : but no notice Whatever Was given to the ſureties. - wee. 7” 

Upon a farther inveſtigation of the accounts in 17861 it appeared, 1 1 N "0 2 

that the ien of the Company did not amount to 200,000 current „ 0 

Thie debt had not been reduced by any ſubſequent pay= 
ments. Upon farther examination by the military Paymaſter- 9 

general in 1787 it appeared to him, that there was no foundation 

| for the claim of the Company; - on the contrary, that a balance 10 


was due from the Company to the eftate of Mr. 7+ ierncy of. 5 7 


£1 


'% . 


ET A 
| Pe? Adler b ith 4 n Was Wa 'by 1 en „ "mo s 
689,729 current rupees, as due from Mr. Tierney upon the balance — g 


he certificate required; which was approved. by the Go vernor- 5 ; js 1 
_ General, "or "we * . * e, "iy ds Abſence. | 5 
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Mt. Tan then took his paſſage. on hon 3 Wi Haw Pine — 


the 21ſt of Fanuary 1791, when that. ſhip was under diſpatch, the | 
Members of the Council - in the, abſence of Lord. Cornwallis, upon 


the, ground, that a claim was Mill ſubſiſting on behalf of the Com- 


0 ;pany. againſt. William Tierney's eſtate to the amount of 100,0 

135 rupees, came to a reſolution, that Mr. Lais ſhould have permiſ- 

© Th lion to reſign and. proceed to Europe ooly on his giving ſufficient 

85 ſecurity for the claims upon him in the Military Department on We 
5 account of the retrenchment agaiaſt Mr. Tierney. At that time ; 
SEAS -there were only two Members of the Government | in Council: 

. 3 0 the Preſident left by- Lord Cornwallis being abſent. from illneſs. 
No Council Board could be held between-the date of that reſolu- 
0 tion and the failing! of the. ſhip.; and the reſolution. was commu- 
5 -nicated. to Mr. Law through the Revenue Board on the 2 5th of 3 

January; which. .was only, four days before the failing of the ſhip. 

| Till that reſolution he had no notiee whatever of any claim. No 

other ſhip. except the Walliam Pitt was to fail for Europe ; and 7 
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7 he © 


**n 1792. 1 101 Ss ede 4 a Hi the 8 Y 
| 0 the Company 3. ſtating, that there was a balance of 96,857 cur- 
tent rupees 7 annas 2.pice due from Mr. Tierney as Paymaſter; 


the fate of - his health made it extremely dangerous for him to 
8 defer his departure. Under theſe eircumſtances in order to find 7 
a ſureties he Was under the neceſſity of depoſiting i in the hands of 
| Edmond Morris and, Lyon. Prager 100,000 current rupees ; 3. upon 0 
1 : which, they became ſecurity for the payment of, what ſhould- ap- | 
ORE -pear. due from him to the Company on aceount of the retrench- | 
ment * 255 9 the zowh e Mr. Low 5 


— 


1 _ that: Graham. had refuſed to pay; ; and that unleſs” the whele 
=: demand was paid by them-within two days, be had orders to pro- 
3 „ 'ceed againſt them. Upon this they applied. to Graham to know, 
in - 9 -whethet he would authoriſe them to pay, or Whether they ſhould 
3 Ob ” ſtand a ſuit; which they offered to-do, If he would undertake the 
E - No direction of the defence and indemnify them. Grubam's anſwer | 
3 Vas, that he had taken every ſtep to induce the. Governor and 
2 Council to make ſeveral retrenchments in this demand; but that 
b 8 they would not allow any farther abatement; and as he had not 
\ ſufficient aſſets to ſatisfy the demand, they would a8 ſureties for. | 
q Wx. Law judge, how far under the objeQtions he had ſtated it 
1 by I would Ye adviſcable e to Pay the balance demanded; Fo 


N 


"ad 1 doubting, as © ke did, of the ung enen 1 6 88 ns 


 avhich the Governor and Council had ſet afide his objections, he 


uid not think, he ſhould be juſtified in authorifing them to and , 


A ſuit: nor could -be-nndertake the defence of ſuch ſuit, nor defray 
1 expence of it. He then; ſuggeſted, that, conſidering the cir- 


_ "cumſtances, under which the balance has ariſen, Government 1 
_ "ought 10 be ſatisfied with their depoſiting ſecurity for the amount 
_ demanded, to: be appropriated to the liquidation of ſuch part 
thereof as may ultimately be judged zuſtly due from the eſtate 8 
= 4 - upon a reference of the points i in diſpute to the Court of Directors; 1 
to whom in zuſtice to che heirs of the eſtate as will as IT f 55 


this he deemed . bound t to 4 
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"Theſe 1 terms 8 iy Mr. habla" were not Fe by N „ 
aw: upon which Morris and Proger paid the ſum dee. 
no which was compoſed, of the fum of 46,399 rupees, © 
Rated to be due from Mr. Tzerngy, and the ſum of 50,548 rupees, „ 
which had been paid to Graham by the Company. George Tierney 
1 to pay Mr. Late in reſpect of what, had been ſo paid to-the 

pon the zd of Septenber . 

1794 came to a reſolution, under which the Company offered to . 
pay the ſum laſt mentioned, computing the rupee at 1 c. 11 4% two 15 
| Graban with intereſt at 5 per cent. {which ſuam wWas recited "RT 
"ave been paid erroneouſly and without the authority of. Govern» 1 
ition, that the legal repreſentatives of Willian 
Ti ierney and Mr. Law, and the legal repreſentatives of Mr. Fagſtt- \ by | 
_ Yart, would execute an agreement, that they would admit a. % 
1 the bond tranſmitted. to the Court by Mr. Law as the boad 
entered into by Mr. Tierney and his ſareties, and ſign ſuch adm - 


Seren The Court of Directors 


2 upon cond: 


dos, and admit the bond as a fubfiſting dondz aid that 
ſhould not in any action or ſuit to be bro 


due from: Welliam' Tierney; and that proper proceedings be had in 


brought thereon by the 
eee avail themſelves, or any of them. of the payment made We 
"7 Law or on his account of the faid/50,548 currenit-rupees; and ow, 

| that they. ſhould appear to any action or ſuit brought by the Cow. 
pany upon the bond in the Supreme Court of Bengal; and chat k 

dhe farther ſum of 46, 309 current rupees, likewiſe paid by Law's . 
1 attornies, be retained by the Company; the ſame appearing to be 7 


ei 
Company. 


| 6 the Supreme Court at Bengal to recover the ſum of 59,548 cur- 1 ; 


: dent rupees, under the above e paid its 
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„ ag Voce theſe PDE? ee the bat was 3 57 5 Me. 5 bay. 
$ - The! Baer I that the Eqſ· Inaia Company may repay to the plaintiff the 
6 155 {Ixnpra 
- Company, ſum of 10,4921 ; being the value of 96,837 rupees 7 Annas and 
2 pee, with Indian intereſt; or, if the Court ſhall be of opinion, 
8 = that the whole "ought: not to be repaid, that they. may repay 


1 the vue of 1 0.8 OP the; ſam 5 to Erabon, 


"bt 


"oy the plaintiff the 55 of the faid 16,492 1 the * haviog . 
deen paid to the Company by Morris and: Prager under the direc» | 
tion of Graham; or, if the Court-thall be of opinion, that the 
ae ought not to be repaid, till the account between the Com. . 
pany and William Tierney ſhall be finally ſettled, that the account 
E may be taken, and the balance aſcertained ; that the Company | 
may pay the plaintiff ſuch ſum of money as it ſhall appear they 
baye been paid by Morrit and Prager more than the real balance 
a with Indian intereſt; that the defendant Tierney may. pay the 
| Plaintiff the balance really due' from William "Tierney to che Com- 
e with INRA as a and | that the bond. ls be e delivered. 
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IN cient, the bill prayed an aceount of the aſſets of Mr. Vanfittart, as 
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. e chere was ee of Mr. e 1 7 
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Ss judgment; ; being attended with many bes = IM { 15 * 
t num ber of tranſa ions, whic 

© Kances, and involving a grea 
+ Was neceflary to conſider very fully, and' A great variety of evi= 
dense upon which without a full examination and weighing it 

r h it was impoſſible to decide. It would take up 5 
1 time to ſtare all the evidence, and every part of 1 that * 
9 ſome ground for the determination I ſhall — here- 1 


* ? 5 
We 4: . 3 . 
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Wo 1 5 'no ; dnl; char. VI. Tierney Gel ee, . 
1 thibg remaining to be done at bis death was to - 3 
acedunt between him and the Company 3 ; and ſteps we 5 . 1 7 
by! the officers.of the Company 3 and an adminiſtration. op = 9 
oog after his death. No final ſettlement took, * 2 be AN 
| _*count' was going on. In 178 55 Ly demand wor Ve Ti — 
| adminiſtrator of ſo. great a Tarn as 68 9729 rupees. 2 19 0 
was: reliſted : : but no notice was given to the 1471 flow 9 0 750 
| ſequent year this ſappoled balance was reduced de, Tough „ 1 | 
rupees j and in 1787 according, to the Payma er's 2 — 0 "Sp 
F | balance * 85 pe] 5 41 on _ „ The 5 | g 1 

= 07 ge 1 e Na e 1 „ 

_ officers of .the ompany, ” „ „ 
eir conſent ' undoubtedly, if any thing remain 1 
EO 1% wer the balance ated t to be due to ine iſ : Fr 2 1 ; 
e bil a an in the an wer. „ 
= was done With the Sade 818 by the "orders 0 3 1 7 8 
8 or not, but ignorantly by their officers, it 8 5 . 
_two ſureties 2 a. complete 3 1 . 1 . . 
1 any principle, that preval s with reg A Nas bir 5 + 7 
[of | where the principal has left a ſufficient fun in his b 8 5 Ee hd 
4 he thinks fit inftead of retaining! it in his hands to pa 
= FO principal, the forety can ever be _ Ts 1 
. 1 payment therefore or 'permittivg that part of the a . 55 7 3 7 
= back to the e WP: ms 22 8 Ty" ws offic of 


5 


k P , . 
p bo 1 7 E Ke \ 
. . en an e 
5 ri 4 * . * # * . + * A 
F 13 * (%» * My 
. 1 * | 3 : 844 
, 127 1 | 15 i mY * ahh 


4 24 - 
* ; "% " ** hy 
+ L . , aft 3 1 4 : + x : P 
8 8 Wy 08 * Wh p * 9 Y ? 185 
, 15 1 1 4 N +” q ? 7 19 8 n 8 5 1 1 IP * 1 F . 12 F Ts I *. 

+ a . n W N o i . "3A * «+ WHT: ER 4 Eh ko hid * 
* N d be x AIRY : a 4 Wy / Wh . 7 FIT . . 8 1 

x N 5 ( f / g 1 N » 0 92 J L C : : 

BABES i ; X * N ; | wk 4 e 4 2 F F 
> \ g ny 4 * * N , \ 4 oh & 5 o . 
— * ; | 4 $ LES $ 
14 * 1 * * f 
1 


> 5 a 2 . 
. 7 
1 x 25 
[4 Pe 27/3 We 8 a x | : 2 
be har. # A 
. MW * "I f 
i, ” "AS 5 | 
{ . do 50 \ Sy | | 
4 "TY he \ 5 5 72 
* * 7 4 ho ae N By 1 5 * 
* ' | 3 5 . 
* * 18 | 185 
ſe - 3 FIT a Cad | 
ny * — AS" : | 
ad VEGAS 2 uy 
* 7 l 97 
' 4 | — * | 


* 


o” 
| 1 


| The Bear 


 InDiIa _- 


denn. Mr. Vagſitart, the co-ſurety with the plaintiff Mr. Tierney, his 


5 


Ss * champ. 


p⸗ 1 ih. with their. conſent or ignorant, is a com- 
gle dilehatge © of The two ſureties. Le 


A 2 1 > 
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aſſets in the hands of the Company were remitted to Enrope ; 5 
=> Mr. Nerney 8 adminiſtrator alſo with the full knowledge of the 

Company, and this account going on, unliquldated and unſettled, 
Was permitted to remit great part, as the defendant Tierney fays, 
dhe whole, of his aſſets through the Company's treaſury to Europe. 
No demand is either proved or inlinuated down to the year 1791, 
in this time, it is true, a great many tranſactions took Place 
between Mr. Grabum and the Company 8 officers. . There were 
"great diſputes about the balance really due; and they differed 


” 7 _ widely upon it, -But in 1791 according to.the Company $ officers 


| by Ef amounted to. 190,000 rupees and was afterwards reduced % 


96,8 57 rupees, 7 annas, 2 pice. No. notice was given to, or 
een made upon, the fareties till the 21ſt of January 17; 
2 the plaintiff having complied with the uſual requilites, under : | 

a very reaſonable rule, that the ſervants of the Company ſhall, be- 
PE, they return to Europe, give ſecurity to anſwer ; any demand the 
aeg may have upon them, and thinking that the only re- 
Quiſite, that could be demanded of him, was ſurpriſed to find this 
demand ſet up againſt him. He remonſtrated, aud complained 
very much of it, as a ſevere hardſhip upon him, that the demand 


mould be made at all, much leſs at ſuch a ume, when he was 


nd to ZEagland | in a very bad ſtate of health, and it was ab- 


daolutely neceſſary to take an immediate departure. He could not, 


meaniag to take all his effects with him, find ſureties without 
leaving a depoſit to indemnify them. He was however, as the 
Company infiſted upon it, to find. ſureties; ; and he left 100, ooo 
._Tupees with. Prager. and Morris for. this. purpole, and failed 
for England. The balance demanded of bim, which, was then 


e at 100,0 rupees, was not admitted Mp 2 but Was 
den and eee to be e by. him. 15 
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richft WE TM * * A 8 Lo this 8 
K would. hook been but fairneſs in the Company not to have pro- 
Seeded againſt Mr. Law; vho and whoſe ſureties knew nothing K 
om 3 Ht 4 to have n Sn 1 we my "A a 
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N 10 Evuley; NE: 5 OT: dots; who. could 3 any "REN 1 au 

_ © whatſoever. . Making great [allowances for perſons acting in pub- = 

4 lie truſts, and, I muſt; ſay, x perſons, who do not deſerve to hear 1 Be 
|; much as hat been ſaid of them in this cauſe, 1 feel no difficulty. . "Tapia 


in ſaying, that. between individuals that would haye been a very Gtr. 1 1 
bah proceeding, and much more, to ſkip over the principal, and. . | 


. 


3 leaving him, whom they had permitted to fend. over. the, aſſets, - 8 
Fe fallum reſort, 0 che ſurety. . In 1792 the plaintiff's ſuretis 
Were called upon to pay , 96,857 rupees, 7 annas 2 pice, then „ 
ſtated as the balance. Graham refuſed to. pay. Inſtead. of pro>. OY 
L f ceeding! againſt. him fo. liquidate the demand by action of law, 
e that, would have been a very inſufficient mode, or by, ol. 
in Equity, and calling upon the ſurety only for the deficiency, AE 
they directly, Grabam not paying, make the demand upon he „ 
ſwreties of Mr. Lau, apd actually ioſiſt, that they ſhall pay. the 


money in two days; declaring, that, if it is not paid in that times; Rs. 


 Irocels ſhall iſſue againſt; them. Between individuals that would 1 
be thought A very harſh. proceeding... 1 am not ſure, that what „ 
they have done has ner operated to, FY complete diſcharge of the . 
ſurety; but upon that it would he i impraper to give any opinion 1 
for that would be the ſubject of another ſuit; Which may. be 5 


| brought hereafter. The ſituation of Mr. Law's furetics I. that ” 5 0 ; 


they: had. 100,000 rupees, of his in their hands as an indembity. 2 

9 IF hey applied to Grabam to defend the ſuit./. Herefuſed, . Hec =_ 
= did very wrong in that. He ought, to have defended i 1 ER 
. Hs: ſtated What he ſuppoſed t to be: the juſtice of the caſe; and gave IR 

_ is: reaſons; that. he had been permitted by the. Company to T7 

| tranſmit to England; all the aſlets ; and had not aſſets ſufficient. 40 


enable bim to liquidate: the account; therefore he could not in- (0 


Lat un er take any ſteps, that, would be ly ſofficient | in- 5 


demnification; 9 and. he left it to their .prudence ; 3 ſupgeſting only, 15 5 > | ap 


hays would be. imprudeut in them, -uaconditionally . 10 pay this 


my of: Woge, Nothing however would ſatisfy the Company but 1 T | # 


. immediate payment. The ſureties of. Mr. Zyw, therefore having 


 - pfawhigh they.could not have' a knowledge,) for the ſuit ought to 
5 have. been. bigught againſt Graham, ſubmitted, and paid the. money. 
Aer this Mr. Lare being in this Country applied to the „ 
Was $; and. a, great deal of negotiation. ; and | many propoſals. for an 
accommodation enſued ; in the courſe of which Law demanded. 
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"= Nat or a+ on he ly of: the ; Gonthday bebte, 
did operate 4 a diſcharge of the ſureties for the reaſons 1 have” 
ah ot? The Company offered to repay” that lum with Engli „ 


intereſt, computing the rupee at a price, 40" which, 1 ſuppoſe” 0 
objection ie made.” Bat "that * offer was accompanied ' with this 


I 5 condition, that ke and * the repreſentatives of Mr. Nerney and 
= Mr. Vanfittart ſhould execute an agreement to admit a copy of the 
=. bond, and that: they mould not avail themſelves of che payment 
1 male on account of Lars of the 50, 548 rupees; and that they ſhould” 

3 : 5 7 ' appear to any ſuit brought by the Company'in India.” Mr. Law 
4 '.  ahf{wered, that he had no means but by 4 bill in this court to com- 

3 ES pd Mr. 8 to bbb t to theſe 1 0 which i this 2 was 
=: a. ee a 
4 This 15 a caſe t ole Any. "The Pe 1 8 — —Y 

} | hot as to the rate 'of intereſt, with which I ſhould” decree. re- 

4 1 payment. It appeared to me at firſt, that upon the principle of 
K _ Elim v. The EA India Company (a) the plaintiff might be entitled 
= to ſuch ſum of money, as 1 ſhould decree to Be repaid to him, with 
= 1 intereſt: but üpon full confideration | of all the cir- 

1 cumſtances 1 think, I ſhould do in juſtice by giving Indian "RY 

EK in the preſent ſtage of the cauſe, But 1 do not determine, that ik 

1 ue Ba Ludia Company thould think fit to inſtitute a ſuit apaioft 

I Mr. Tierney, What would be my opinion. "Certainly itwould de 

1 ; Proper, that power ſhould be reſerved to give a farther rate of 
1 5 + Intereſt.” But the queſtion'1 now is, whether the plaintiff i Is entitled | 
3 5 .to any part of this from the Com pany. As to the ſum of $0,548 
b _ ripees, they admit, that be has a clear right to that ſum upon 
$3 thoſe conditions; and nothing is more clear than that as between . 
1 A them and the ſurety” they could never demand that' fum. No 0 
4 = of. com mon juſtice” would permit them. to claim that form A 
3 _ from the ſurety after having paid it back to the principal.” There | 
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nin India, and lent his money out at intereſt there. That caſe was 
RR | irongly inſiſted. on in the argument: but I muſt not forget, that if 
* Kar I give Inatan intereſt, notwithſtanding Þ think this was a very barſh 
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i 2 The dil en Aled. by Giese ea Gibbous anal on bekelf „ | 
3 . Go by Thomas. Gibbons, the. infant heir at law of the teſtator, againft "i 
4 g "IT Caunt and his wife and the teftator's widom; ſtating, that, mute 4 
4 Sel TY, 5 having ariſen. reſpecting the conſtruction of the will, it was apreed, 
ist the legacies given by he will and all che ſums advanced by” 

EE the. teltator 6e Sarah Cant mould be broughtinto hodkpot, and 
ids reſidue of bis perſonal eftate ſhould be diſpoſed of according to 
1 . the Stature of: Daftribution (a). The prayer of the bill was, that 

ang account may be taken of all rents and proßts of the teſtator's 


be declared to have died inteſtate as tothe real oltate 3 and-that it 
. deſcended to his heir at law i that contracts entered into by the 
"Iv teſtator for the purchaſe of real eſtates may be performed ; the 
purchaſe : money to come out of the perſonal” eſtate that an ac- 
pu may be taken of the perſonal eſtate; and that the teſtator 
may be declared to have died inteſtate with regard to the reſidue 
ER © ſuch. perſonal eſtate undiſpoſed of by his will; and that 'the 
dlear reſidue may be aſcertained 3 and one-third may be declared 
to belong te Mary Gibbons, and the other tero- thirda to) Maria 
Laus and the plaintiffs, as the only children and grandchild of 
1 the teſtator; and that the legacy to Maria Gaunt may be declared =p 
__ adeemed by the portion given by the teſtator upon her marriage; 
And that ſuch portion may be brought into hochpot, and the ſame 
| Mith the remaining two-thirds of the reſidue of the per ſonal eſtate 
_ 2 n be ee an 1 vue * TOO Caunt * 


W 


3 The 8 Caunt * is vie "by their, 3 aca, that 

3 "is SON A legacies given t to Marig Caunt were not adeemed by 1 the. por- 
ole id tion; and that the teſtator did not die inteſtate as to the. reſidue of 
=_ his petſonal cliate, but that the defendant Caunt i in right of his wife 
3 8 entitled to, a moiety c of the three ſeveral legacies of 6000. 300d. 5 
A and 1000. given to her by the will; and by reaſon, that George 
L 5 Gibbon died i in the life of the teſtator, i is alſo entitled to the Whole 
3 . reſidue, if ANFs of the tees 8 Nee eſtate 26 ee „ 


| | Jak: - tenant thereof. e 9 1 bY 2 . Ts get, 2 
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: A 8 * to the Maſter to inquite, of — the e Aae of rk 
Es eltator ug: at t the 8 of waking his I. and * * death 5 
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real eſtate received by che defendants; and that the teſtator may 


S in Chancery.” 
: 46 wie was any abiderwhee terment 10 ite re: 17 0 YG 
. lating to the diſtribution of his perſonal eftate, and by and between 1 
985 Giso _ 
8 whom," and to ſtate the conſideration -and' eircumiſtances; on 3. 
1 Whether a nn 0 — Ge bonekr of __ infant e Nr my 5 165 2 WD. if | 
* a we i 945 e; RS of 1a 7 n y 55 f Wk 95 x 1 "73h 1 

E The Maſter's: ga date! the: = a5 h 17097 FURY that | e 
ie perſonal eſtate of the teſtator at the time of making bis wild 

7 * confiſted" of 600 J. 3 ber cent. Conſolidated Bank Annuities; then r 
flanging ia his name; that no evidence had been laid before the ? 8 = "3h 1 
Mlaſter to ſhew, that the teſtator at that time poſſeſſed any ether 1 
5 10 perſonal eſtate; and no ny 7 ee N can hl WOW" Cos 
1 e R la PRs 2 2855 PPS 7 CR COTE 
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The i Report 2 AS 45 particalars of wo Wa s perſe oY 
a 1 at the time of his death, vis. ſtock in the public funds, 
5 leaſehold premiſes,” money out upon mortgage, and other par- . 
5 ; ticulars, to the amount in the whole of 11,6 5ol. 175% 34. beſides 
daebts ſuppoſed to be due to him to the abe ol above e Ge of . 


8 which there Were” no . acccunts. e e . 
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1 after the death of che teſtator doubts having ariſen as to the mean - 

ing and effect of his will and the adminiſtration thereof, and 

_ _ . Charles John Gibbons' being i in Ireland. at thel death of his father, 

bis wife by the advice of her ſolicitor cauſed a Caveat to be en- 

_ - _rered againſt granting adminiſtration without his'concurrence z and 

> Thomas. Count and Mary Gibbons cauſed: an agreement in writing 
. prepared; and by articles of agreement, 'reciting the will, and 

te circumſtances, that had taken plate in the family; and that 

1 the-teſtator had died without having, ſo far as had been diſcovered, mY 

1 revoked the ſaid will; that the ſurviving executor had renouncedz ”: 
. and that, inaſmuch as conſiderable doubts may be entertained, e 

= Whether the reſidue. of the perſonal eſtate of the, teſtator was dis- „ 
poled of by the above will, or whether the ſame | is diviſible. among, phe? . 
the widow and his children and grandchildren according to the bh 
_ "Statute of D tribution ; for obviating and removing all ſuch daubts, bil | I 8. 

i and to prevent all diſputes! between the faid parties, it had 8 5 5 4 : —_ 0 
agreed: (ſubject. to the rights of the parties under any ſoble-- 8 = 
quent Will, ty any ſuch ſhould be diſcovered) that” the reſidue of! s gn 5 — 5 15 E "i 
-, the teſtator* perſonal eſtate, after payment of the faid legacies, or % 4 i 5 M0 
* part möcht a therein” after ones, N all . and.” 9 

Vor. N. . 10 „„ funeral 


F 7 INOS ee SS. * 
Ot pg Oe IT BEES ĩ cc C—cçc˙ Ä 25 Fo 
RA ob en Foo , og ea oo og 1 3 


oor" 
* 5 Ry o HF. 1 
4 2 5 * f py £ 8 
3 | | L : 
= A WEN * 5 8 | 
9 3 N © 7 ts 
1 4 Y Foy Wy * Wo” #4 
on % % * : 1 | 4 a * 
L ; I ; 8 4 %1 * 
V5 > } "a Cy ke g g 8 55 N 
: 1 6 AP * 8 — 4 
"& o l * - X 
% 14 c k 9 4 2 
. ö 5 * 
* 
i 


, * 1 * T Y 8 
N * * & "_ * * v TM * * _—— — FP 14 af. I \ 
7 Pa by 1 * 6 4 * : o 1 9 0 by 2 * ' * 5 
© = , * * IS. * 2 % on hd 2 4 ; 4 
\ 31 ” K * 
W hang! * * * * W 5 A 4 $ f 
N 1 . * Wah © 2 = + * 1 
* 7 
U * „ J % — . 1 ee 7 . 
C — Y K 10 + 
$ ; 4. 1 F 4 , * \ | N 2 * * *＋ „ 
L ? N 
8 15 "oy 2b, | - 
[3 | ; 1 ' 
; | | ts oy *. 8 
1 k * 5 * 
0 4 "ft i * "NE * Fe 4 * 
=. * * ö — ee 1 a | 
8 ; \ x 
* FR a - hy l * * 
1 £ | : . : 
_ 1 \ 5 1 , — 
= 1 — 6 x . . 
N * ; | : 3 91 3 2 on 
0 „ 2 x : ? f 
BY * 1 p 4 7 — 1 nn 4 81 1 * ul 
97 N * * hs kh # | l 
* 3 * * ” * 4 — g * 
. . a 6 05 28 % * 
\ » I "I. * "7 , \ ; ; 
2 " #. 5» 4 e 4 a 
f 4 8 x kd — 
I * 0 * * 
NW k * ; 1 IJ p \ 
je " ba « Th 
3 9 ö ' A A, Pe." * 
* k 
2 * - * 0 , 
J 44 * F * 8 10 8 0 * 
2 7 4 0 
b f 


1 73 _ widow, children and 3 er ee to the Statute 5 
3 2 | Diſtribution ; ; it. was therefore witneſſed, that fubje& to any ſubs 
3 * ſequent will, if diſcovered, Cant and his wife ſhould forthwith 


c 2 1 ET "wy for adminiſtration with the will annexed; and that after pay- 


3 : . 5 5 75 5 i went in the firſt place of the debts, funeral and teſtamentary 
© © _-expences, and after taking to himſelf, . Thomas Cauftt, the ſaid 


BON X 8 . wardrobe, aud after payment, dedution, and reſervation, 
| ef the ſaid legacy of 600 J. 3 her cem. Conſolidated Bank Annuities, 
4 and 3000. 70 or by him in right of his wife, or ſuch ſhare or pro- 
5 N ; = _ G oe; of the ſaid legacies as: heis legally entitled to, then the net 


_ * . Ne * 
vg ; - 


I f 1 5 : 8 : | acebrding to the” Statute of Diſtribution as the undiſpoſed reſiduary | 
. 5 : 1 eſtate; and it was agreed, that until the Expiration of fourteen 


; 3 12 5 wb, but not afterwards, the agreement ſhould be without 258 
1 40 eng fubſequent will, any fen —V—v— 
= CE g . 1 bed, that this agreement was 5 exe- 


T1777 the approbation of his folcitor. "Ara meeting 
I | onthe. x3th-of 4prjl 1798 he inſiſted, chat the portion given by 


© ther agreed, that Charles Fohn Gibbons ſhould withdraw his Caveat; 

And the ſolicitor of Cuunt was to alter the agreement accordingly, 
dau to get it engroſſed; which was done accordingly; and the 
ties parts ne with him unexecuted, The Caveat was with- 


-Giately after the day of the laſt meeting; and 
nced her claim to adminiſtration upon 


8 _ drawn on or imam 
. Mary Gibbons bauer 


388 
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8 We as far 7 ; nd that he vill ras Scene by er, 
dated the Sih/ of December 1798; aud the agreement was intro- 
_ and it was prayed, .that the defendants might ſtand to and 
J een it. The bill was again amended on the 26th of Famury 4 
3 1 and all the-former-amendments were firuek . except 2 
} 7 ; 3 i 7 : ; 4 : NY 4 5 5 « f 8 | : 
„ — 4 : ; : . 
g XX e | 1 op | - e p 


3 the 19th of February 1797 adminiſtration was granted 10 Count. 
"fl The 9-41: mrig way never tendered to Char we hats Gibbons for 
I e VIW!ßß Cana, 


a reſidue or ſurplus of the teſtator's perſonal eftate ſhould be divided | : 


5 „ by Thomas Caunt and Mary Gibbans without the knowledge 
. of Charles, Fobn Gibbons, After his arrival i in Zngland he refuſed. 


* 


t teſtator upon he marriage of bis daughter mould be brought 
e into bochpot; which was refufed at that time: but at another 
; „ meeting on the 1 th of April that was agreed. to; and it was far- 
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renounced, in contemplation. of the agreement, and with the 


Have a meaning; - to ſhift che money from che funds to landed 
: ſecurities. . It is perfectly conſiſtent to let them change the ſecurity, 


landed ſecurity. The inſertion or ſubſtitution of the word * or” 


- ſo placed out. There can be no pretence to ſay, the teſtator meant 


3 as to the reſt. If he had any other perſonal eftate, he 
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=. Ces in Chaney. 
chene er the agreement had been entered into to the n x 1799. 
_ before mentioned. The Maſter tated, that it was alleged before _ © an = 
bim, that the. defendant Cannt in right of his wife claimed the 


8 "Tao Ts | 
reſidue of the teſtator s perſonal eftate as ſurviving joint-tehant z | Fi 
alſo that the teftator's. widow forbore diſputing the will, and 


_ expeRation, that it would be executed, aud before the firft agree- 1 ; 
ment was ſigned by. her, - The moe lo, age we _ __ 
_ * the benofit of the infant. . „ 
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. fiſt, by Me. pas; 15 Grant ad 


* Trower, for the: Plaintiffi: and. Mr. Lad, Mr. Richarde, | 
rs Romilly, and Mr. Leach, for the defendants; und upon the 
Maſter's Report, Mr. Grunt in che interval being appointed Solicitor 
_ "General, by Mr. Piggott, Mr. Grabam, and Mr. rower for he | 
| An and 1358 1 8 A as 22355 * IE _ 

nt, lf the oints are 01 e by the e 
5 . 27 be ta pan as the laſt will, though there is 
1 reaſon to think it ought not under the circumſtances to be ſo 
inen there are three poſſible conſttuctions: 4arſt, that there - 
is no diſpoſition of the reſidue of 'the perſonal eſtate: ſe 4 
—_- the teſtator has made a diſpoſition of it; but that: e 
Was zn favor of the two children then living: thirdly, that he has 
l among al bis OT RE Ne; 
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The gel een 1 enfirdy 0 upon 0 monl # or.” 7 5 
br words, taken literally as they ſtand, are not inſenſible. | They 
af the wite, who has a life-intereſt, thinks it deſirable, into Aa. 
would make i it a direction to place out at intereſt what was * 


to. include the whole perſonal eſtate in that clauſe. It is confined. 
to the perſonal eſtate in the funds; and then there is clear 1 in- 


. Hardly: have 2955 lo Minute a. as to e bis ns” fe | _ 
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53 5 the diſpoſition cannot be confined: toithe two: children named in the 3 


ET. 5 Will. It would be Aa monſtrous conlufion, : againſt: which the court 
aner 

_ ax 7 would ſtrain every nerve, that this daughter 18 CR: of. all OY 
_> the reſt, OP 8 and Ta. to RY whe whole. 1 
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3 N N the ae beute caſe may: contains very peculiar 4 
=_ circumſtances; 3 perhaps ſufficiently ſtrong to ereate a revocation of Þ 
| the will, It has been determined by the Eeelefiaſtical- Court, that 
marriage alone, or the birth of iſſue alone, will not revoke A will: 
ee Shepherd(a) ; but either is only evidence of an altera- 
tion of circumſtances; and with parol declarations will: do. Not 
withſtanding: the prejudice, :that-muſt-ariſe.from-the- conftruQtion, rg 
_ that this reſidue is diſpoſed of to the: two children named in te 
will, and the defendant being the ſuryivor is entitled to the whole, E 
that conſtruction, if neceſſary, muſt prevail; and cannot be = ä 
_ plied by the diſcretion. of the Court. Looking to the whole will, 
the teſtator intended to give all the perſonal eſtate he had in- le. 
, 05 world not before diſpoſed of. Suppoſe, he had left only che two ũudw 
children mentioned in the will, and the queſtion was between em 
and the widow: can it be ſuppoſed, he intended theſe words to 
_ apply to the 6007. ſtock, merely to transfer that from the ene, 
hie had himſelf ſelected, the beſt that can be, to another; ſecurity, 
yy without any "reaſon for it? Except for the omiſſion of the word 
or "this is in the common courſe.” The words “ or” and * and” 
are frequently ſubſtituted for each other; when there is no other 
E of making ſenſe of the will 65); ; and the inſertion of the word 
607 is not a ſtronger operation.” | "There 1 is no neceſſary en 
* be means that, Which is in the Funds. Can His h Javing 
| children afterwards make a different conftruQion' 1 It is == 
WY 3 to 0 ay, he meant to die inteſtate as fo oy pat « of bie 1 
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apt this” a 4 bebte clauſe,' 6810 ihe: "bil POINT: in 
as will are intended. Thoſe two are marked: as the only children 5 
he had! in his contemplation. They are to take the whole reſidue; | . 
and this particular legacy! 18 EI Toll the general fund, not 
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ten guineas was illuſory; and therefore the 
hole was void; and the fund was" dif- 
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alſo. White VP Page 1 
2. Where it appears by expreſs declaration or 5 
2 inference,” that executors are not in- 
tended to take the reſidue beneficially, be 
ate ttuſtees. A legacy is only one mode of 
| Gewing it ; and if expreſſed to be for care 0 1 
1 5 parol evidence cannot; be re- 
2 A 50 Jevide in truſt for ahe ere | 


— . 1 * 
. 
＋ x 3 AW 
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widow and children having received from _ 


'$: » the widow, who was: Executrix, on her go- | 9 5 
. abroad to recover part of the p property, 3 
bonds for a debt from him and his partners 3 
to the eſtate, in ſeiting the sffairs ine 
Fee on the retirement of one part- 

0 ner, who had notice of the truſt, delivered 
to him the bonds to be cancelled. Without 
the privity of the CG gue truft ; contjou-, | 5 7 bs 
ing i make remittances on that _aecqunt | 9 
fiom the funds of the new partnerſhip: the 
partner, Wh retired, is not Lilcharged. 1 


i 2 
4% a8 


e v. Locſyer. bo . . wh 1 . 1 TEE 15 5 


+ The Court will not interfere between N 
Nn by changing the nature of prov y 1 
perty in execution of a truft, the don of 

e 0 1 

3. Executor having ſpecific bequells ve will 

5 and codicil beld a truſtee for the next a 1 

| kin as to the reſidue undiſpoſed of. ; Hol N | ne 
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%% . : he cannot call for an inſpection "of 6. On flee fe e tle 5 2 mts 1 76 5 

3 e 4 5 
„ deeds i in the poſſe ſñon of the deviſees. Lach e 0 aving | : 
SET IG Shafteſbury v Arrowſmit 5 „ releaſed and conveyed. % his cc-truftee Fea. LY 

| „ © „Bill .by heir in tail againſt deviſees: en fuſed W 19 W in = 4 = 0 
; N upon f tal EXpretho f 
1 2 880 an inſpection was ordered of all money + AP Pu | P a cu 1 
CR "deeds of ſettlement, admitted to be in the. dees the purchaſer was not = to the agree» 3s 
; 1 = J ne of the defendants, creating eſtates ment with the remaining tru ce > it would | Wy 
„ in tail general; but no farther. Lady | have been otherwiſe, if one had merely re- ef * 5 
e Sefa V. Arrazſmith, "| 66'| nounced, Crewe. Dicken. Nogp pn 
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8. Truſtee ſog the 3 67 land died with- 
4 - out perſonal aſſets, but having purchaſed 
3B land: the eſtates were held not liable- to 
= the truſt; the circumſtances affording no 


9 Tefanix by will appoimed an executor, 
eng gave him a legacy :- aftetwards by a 
| teſtamentary paper ſhe directed the reſfidue 


i : + ſtrufſtions to him; and having: by a fub- 
| . ſequent codicil added another * executor 


1 the executors are "truſtees of the reſidue | 
PEA be the next 85 ret e v. A : 
8 "p17: 


+ Vai öden d digs of flock; *the 


| among the children. according to ber ap- 
pointment by will; in default thereof, 
* * : 85 _ equally; if no- children, according to ber 


paid the money to the huſband, taking his 


pay the dividends to the widow from the 
death of the huſband, with coſts. _ Wiifller 
v. Newman. _ " 3. © TID 


produce with intereſt. 497 


to provide for his younger children.: he con- 


 ſemted 40 ſecure the capital ; but was held 


=_— preſumption, that they were purchaſed in 
a. n of the 9 0 V. Phelige, * 
=. 108 


Rn.” be diſpoſed of according to private in- 


died without giving any inſtructions: 


ay of the wife, in truſt from time to 
1 time to receive the dividends, and pay them 
E 5 into the hands of the wife for her ſole and 
=. + ſeparate uſe, her teceipt to be a diſcharge ; 
after her deceaſe, if the buſband ſhould fur- 
vive, for him for life; and after the deceaſe 
_ of the Turvivor, to transfer the principal 


WM appointment by will. The truſtees with 
50 * privity of the wife ſold the ſtock, and 


bond of indemnity: : he died inſolvent. ] 
Upon the bill of the widow and children 
1 the ſund being replaced by the truſtees was 
B 15 „ to the Accountant General upon 
/  . the truſts of the ſettlement; the truſtees to 
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8 of ſtock bell it: the Ceftuy gue 
traf has an option to have the —.— or the 


4 2. Legacy to a father the 1 to enable bim 
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_ Kingdom; and ſtated her deſire of een. 


. in the troll, 2 v. De Lambert. 
Da 592 


4 A 3 10 4 bag appointed, 


not individually, but as a firm, executors and 
_ guardians claimed*the- reſidue undiſpoſed 


.. ayd others appointed attorneys and exe- 


 Pybus. © 9 


tain parts after the death of bis wife, be ap- 
pointed her executrix, ſhe paying his debts 


and funeral expences: held a reſulting truſt 


as to the refidue; there being no farther diſ- 


* ; W 


eireumſtances. | 


* refidue-undiſpoſed of. 
8. Bequeſt to executor dos way of exception 


; is not rt to dar him from the reſidue | 


undiſpoſed of. 8 | 73 
SEE Executor 10, n, EY Fra 1. L. 
nalic * 4) 
5 2 Tru of den. 
SEE ere. 5 
Toh ende Secirlres. 
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of in excluſion of perſons appointed artor= 
neys, executors and guardians, in Denmark, + 


_ cutors in {ndia: decreed a truſt for the next 
of kin; and it was referred to the Maſtee 

F; to RS 1 a loci De _ 

644 
15. Bequeſt of various 8 com- 

priſing all the teſtator's perſonal eſtate, to 

bis Wife for life: then, after ſpecifically 

- diſpoſing of and charging with legacies cer- 


| : PORN: and no Rn 1 . SI. 4 
EIS 
16. Keene e undiſpoſed nf, - 
. unlefs. there is a ſtrong and violent pre- : 
ſumption againft him. A legacy does afford © 
that preſumption, unleſs 1 are ſpecial "2p 
I Ground of admitting th 1 be 
tweeen the executor and next of kin as. to 
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4. „ Rebduary 5 W a apon _ . 


= dead without having been married, the 


7 Legacy to the N wife & YE divi-: | 
deends of ſtock for her life; which, he di- ' 


Fes” Saget Miko ss 4 305 life3/and 5 
Atter her death legacies were given 10 B. or | 
to her proper tepreſentative, in caſe. ſhe | 
| | ſhould not be living at the deceaſe of A., 5 5 
and to four other pet ſons or their repre- 
ſeytatives or tepteſentatibe? one of the 
| four died in the liſe of the teſtator z; and 


| 4: Conſtruction as to alias ia wh child- | 


= — 
% "te 2 9 => 
. 2 8 A — - 1 
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y the dividends, &c, equally between the 
1 s two great-nieces until their reſpec- 
tive marriages, and from and, immediately | 
kx their, reſpeRive marriages: to atten 1: 
and transfer their, reſpective moieties ; or 
Gare thereof unto them reſpeRively, held 1 
à veſted. intereſt. before marriage; being 

7 9 out of the general rule from the Civil 1 
5 ler, that dies "incertzs in teſlamento condi- 
tiomm Facit, One of the legat es being 


2 
_ 


e 
- 1 


n e 


the Court directed one moiety to be paid to 
her executors; but would not permit the 
_ other moiety to be paid, but directed the * 
Intereſt and dividends of. that moiety 0 de | 
© paid to the other legatee, with liberty to 
I 1 in caſe of her marriage or her death | 
beo re marriage. Booth v. Booth, Page 299 | 
© Where an abſolute property is given by | | 
wil, and 2 particular i intereſt i is given in the 
mean time, it is not a condition. precedent, | 


. but a deſcription of the time, mw nn | | 
is to be taken. 409 


8 3 


6 


another ſurvived him, but died in the life - 


of 4:3 the former 1 the latter veſted, 
ode v. French. Le 418 


3 


* * 


ren, and when; and as to the ſubject, upon 
which the ee A to ente 


TLudert v. Anſley, - 3501 


reQs, thall be cominued in the Tame ſtock, 


and then to be ſhared equally are and. 


hare alike to his children that ſhall be then 
. he alſo gave to bis wife a leafe- 


| " Brown V. Fliggh.. "oy + | 
Seh; for her life, and then to be let SEE Condition 1. Legaly 8 ka 2 ON + . 
—— the time of the leaſe to N and Ma a * „ a 
e KEE Palo Ny Lak wo RI a 
|; 2 5 5 8 Wl 105 ik 
i 5 100 > Ed : | 1 3 bad SY 


[ 75 


5 7 


i . childfen that ſhall be then living equally : 


"and as to- the teſidue of bis eſtate hat- 
ſoepyer and whereſvever the product he gare, 


* 


Ce, the ſame to be collected yearly to bis 


- wife and children. equally mare and ſhare 

. like that are then living. In other i. 

. the words ben and se then living 
. were. uſed with reference to ſome „ 


a expreſſed, viz. the age of twenty-one, or "Wo 5 


the death of the perſon to take for life. 
The ſtock and houſe- veſted at the wife's 
. death i in thoſe children, who ſurvived her: 
tte refidue veſted at the teſtator's death in 


his wife and all the e equally. Reeves 


Why Brymen, . 6 $6. uk Page 692 
Fo Bequeſt of the di donde + dock to A, for 
ber life; and then to remain in the ſame 
EOF till each of het children attain twenty- 
and then to be paid their equal ſhare | 

og hs ſame; if any die before twenty-. 
one, to go to the ſurvivors or ſurvivor ; M 


404.6 be under any claim ot juriſdiction of 


theit father or any huſband I. may have. 
98 children one died in the life of * 
mother, married, and above twenty one. 
Transfer of a moiety to her adminiſtrator | 
upon the mother's: death eſtabliſhed ; the 
other moiety veſted in the ſurviving Wa- 
ter, an infant, ſo far as to entitle her to uh 
- dividends; and a reference was ditected as 
to ber e S 2 of Wc v. e. 
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Teſtator raked a lealchols eos (af- 
ter an eftate for life) to bis nephew A. and 


. - the heirs male of his body lawfully begorten, 
and in default of ſuch heirs to one of the 


ſons of his nephew of F. a8 A. ſhall direct 
| by a conveyance in his liſe or by bis laft 


BF vill. Another leaſehold eſtate he bequeaths 
ed to A. upon truſt, ſubzes 10 certain 


Charges, to employ the remainder, of the 


tent to ſuch children of B. as. 4. ſhall 


think moſt deſerving, and that will make 
the beſt uſe of it, or to the children of bie 


A. dying in the teſtator's life, the bequeſt | 


ol the latter eſtate was eftabliſhed.in favor 


; % all the children: 2 
hold houſe. (of which fifty years were un 


HATH as to the form- 


nephew C. if any ſuch there are or ſhall be. 5 . 8 3 
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1 by a 2 r deed aſſigned all the ETAL [ 
tate Which ne was then of - might. at 
"" any-time afterwards be poſſeſſed of or en- 
© titled to, upon truſt to pay the 5 
dc hio\ſelf for liſe, and after his deceaſe to 
| eb perſons as he ſhould appoint by will | 
for their lives, and ſubje& there to, to pay | © 
- the principal to His next of kin, who ſhould 
be living at his deceaſe, his, her, or their, | | 
Soon afterwards the teſta- 
tot by his will gave ſome legacies, and gave | 


"0 reſidue to the perſons by-name, who 
were nis next of kin at the execution of 


the deed and at his death; upon whoſe bill 
eg under the deed an acebunt of the 


| F ttuſt eſtate received by the truſtees, and of 


0 perſonal eſtate, Ne, and to ſet aſide the 


5 legacies, it was beld, that the power was 
not executed by the will, but .one of e | 


© plaintiffs being clearly affected with notice 
and acquieſcence in the plan of giving the 


5 _ Jegaries inſtead of executing the power, 


the cauſe was ordered to ftand over, with 
liberty to file a bill to eftabliſh/the legacies : 
the Court jaclining, in caſe the other 
plainiiff could be affected with notice, at 
all events to apply the intereſt of the per- 
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ene! eſtate during the lives of the legatees 1 
in payment of the legacies, They were af- 
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I | beld part of the aſſets; ka were -infuf- 


ben for the legacies; a charge on the real 
eſtate failing for. want of a proper atteſtation 
| of the will. Byrn v. Godfrey... Hage 6 


2. Undertaking to do ſomething, it the will 


* A will cannot be varied upon the end 
- of miſtake; unleſs” the alleged miſtake is 

| 1 inconſiſſent with the intention 8 
the whole will. Melliſd v. Malis. 


intention appearing on _ whole will. 
| Philips v. Chamberlain. 99 iN 5 
8. The capital of the 1 paſſes by: impli- 
cation ; tho the intereſt and dividends only . 
were expressly diſpoſed of.” + rate v. 
1 e 
| 6. A miſtake in a 6 or an 
omiſpon ſupplied, unleſs it clearly appears 


tion and a reference to other inſtruments, 
| notwithſtanding the general words “ per- 
ſonal eſtate.  Holford v. Mid. 75 
8. Specific diſpoſition by will ſubjeQ to annui- 
"ties and legacies held auxiliary only ; the 
general perſonal eſtate to be «copy in the 


9. Two atibuities of equal amount in the ſame | 
will to the ſame perſon: I not u 


. male; remainder over and gave a ſum of 


| Mo * * in truſt to be laid out in land, 


to be ſettled to the ſame: uſes: by codicil 
N 05 deviſed the fame real eſtate to B. 


and. bis: beits 3 and gave very thing, he 


I bad given by his will o A. in as ample 
I + manner to B: B. is tenant in * 
. the real eſtate; and is entitled to have wwe 
- | _ money paid to him. Wange v. Combe. 101 


| | . N „„ 11. The Lord Chancellor and the Maſter of 
eee eee We BEE me Rolls. joclined to think, che legal eſtate | 
EVZ * e in mortgaged premiſes paſſed by a general 
EE Bares and m.. 97 _ Teliduary (a) deviſe by the mortgagee. to A, 
[ „„ beded 094 2677 pn bony | . who was alſo executor, his heirs, executors, 
N . q: 4 adminiſtrators, and afbgos,. for ever on the 
I fs „ Ne declarations of the reftator | .. ide of his mother, , A. being x9, the 
L i 520 to bis executor, that he never meant to ban Chancellor would not order him te 
3 | all . payment of a n note, it „ * in . e 2 the ſtatute 
7 . en, 1 SI} 95 den 
I 4. anne 72 v . The 8 General +. „Bal, before The 1 Lord 4 Chavet in we Sing eu 
4 | 5 Term 224 March 1 8 - 
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is not changed, is binding, 10 


* Miſtake i in a will eorreted upon the 4 5 


4 


' by fair inference from the whole will. 57 


7. A will reſtrained in point of extent. to a 5 
partial diſpoſition by a particular enumera- 
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